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The  translation  of  Voet  has  occupied  mj  attention 
daring  many  years.  I  now  commence  to  after  it  to 
the  Profession,  by  the  publication  of  this  first  pai-t. 
I  have  thought  it  right,  in  justice  to  the  author  him- 
Mlf ,  and  for  the  better  comprehension  of  his  great  and 
laboriously  performed  task,  to  besin  at  the  beginning, 
and  accompany  him  through  his  work  so  carefully 

Elanned  and  arranged  by  himself,  rather  than  to  select 
ghter  portions  here  and  there,  however  valuable  in 
themselves.  In  this  wtty  too,  I;  believe,  ,wiU  the 
greatest  advantage  be  obtained  from'  a  systematic 
study  of  this  great  Master  in  the  Law,  to  whom  the 
practitioner  has  never,  as  far  as  I  have  observed,  had 
recourse  in  vain,  whether  he  seek  the  principles  of  the 
law  or  the  points  which  occur  in  daily  practice.  It 
has  been  well  said  thai  be  who  is  thoroughly  at  home 
in  Voei  needs  no  better  guide  or  companion  in  his 
studies  or  practice  than  this  illustrious  commentator, 
on  whom  the  great  Merlin  has,  for  his  clearness  and 
logic,  bestowed  the  title  of  '-The  Geometer  of  Juris- 
prudence."— {Quest,  de  Droit  Gonfeuian;  Sec.  2, 
Njte  1). 

I  have  noticed,  within  my  own  experience,  the 
benefit  of  an  exact  reference,  in  the/  text,  to  the 
different  portions  of  the  Corpus  Juris,  where  cited  by 
the  author.  I  have  therefore  added,  m  numerals^  the 
particular  books  of  the  Institute,  Digest,  or  Code 
referred  to  under  the  more  technical  signs,  such 
as  ff.f  &c. 

I  have  also  amplified  the  **  Summaries  "  at  the  head 
of  each  Title,  so  as  to  make  Hiem  as  perfect  a  precis 
as  possible  of  the  contents  of  the  Title.    The  student 
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or  practitioner  can  thus  first  peruse  these  by  them* 
selves,  if  he  wish,  and  in  this  way  get  a  compendious 
yiew  of  the  work,  before  more  carefully  going  throug^h 
the  valuable  text  itself. 

I  have  likewise  added  an  Index  of  Leading  Contents, 
under  which  I  have  tried  to^embody  aj  reference  to  each 
proposition  laid  down  by  Yoet ;  and  in  these  three  ways, 
I  am  emboldened  to  hope,  have  made  the  work  still 
more  immediately  valuable  than  it  was  left  us  by  its 
learned  author. 

I  venture,  therefore,  to  commend  this  translatioii 
to  the  notice  of  the  members  of  the  Frofession, 
appealing  to  their  kindly  consideration  for  any 
possible  shortcomings  their  greater  learning  may 
discover,  as  what  I  thus  lay  before  them  was  done 
under  the  pressure  of,  or  in  the  intervals  from, 
severer  duties.  In  vieil^  of  a  future  edition,  I  would 
also  be  particularly  obliged  tQ  them  for  any  emenda- 
tions they  would  suggest,  and  to  which  I  shall  give 
my  careful  consideratioa. 


JAMES  BUCHANAN. 


Bloemfont^in,  O.F.S.,  March,  1878.* 

*  It  is  neoessary  to  explain  as  to  this  date  that  I  was  aboat  publislifinK 
this  part  in  1876,  before  Sir  Roland  Wilson's  translation  of  Title  18,  Bk.  1., 
first  appeared.  On  its  appearance*  I  stayed  my  hand  in  deference  to  him.  Mr. 
Juia  anermurds  wrote  mo  that  Sir  K.  WiUtoii  had  oeased.  I  attain  contem- 
plated publication,  and  had  this  part  ready  for  the  press  in  1878,  but  for 
ceilain  reasons  it  was  not  then  pnblished.  Urged  thereto,  I  now  commence 
the  publication,  and  shall  ha?eit  through  the  press  as  rapidly  as  possible; 
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Cdllation  for  those  in  womb  nnnecessary  idll  actual  birth 108 

College  member. entering  another  body  loses  privilege      76. 

Cdlamns  may  become  immovables   ...         139 

Comity,  principles  of ...        ....         ...         ...         ...         .».         ...     86- 

a,  by  origin,  5,  by  approval,  distinguished 12 

not  lost  by  renunciation  of  indiividoal  members 77 

Cdmity  of  nations,  as  to  statutes  86,97,101 

.  „    does  not  affect  immovables 98 

„     affecto  movables         98 

„     :  conventions  in  aid  of 101- 

N    „    follows  abroad  as  to.goods  at  domicile        94 

Commentators'  views  not  necessarily  a  good  custom        57 

Commentary  object  of  this,  explained         «         6- 

Comraodatum,  origin  of,  described ...         ...    20- 

Common  error  cannot  make  law •••         ...  151* 

Common,  things         ...         ...         ...         ...         ...         »•.      131,  182 

Commutative  Justice  defined 18' 

Compromised  righto  are  not.good  basis  for  a  custom      ;  ..«         ...     58' 

C6mpix)mises  as  to  future  ajimento  by  will  invalid        50^ 

Concubinage  lawful  in  Rome,  bnt  marriage  preferred        lA 

Confession,  unsupported,  of  mother  doee  not  bastardise  .••.         ...  117^ 
Cbnfiacation  of  private  property  for  cnme  ...        w«.        <«••  •..•«.  6?) 
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I,  reftl  privilegos  do         ...         ...         ...         ...        ...     71 

CS>n84ni  alone  m&kes  marriage         ...         ...         ...         ...         ...  119 

Obbsent  of  interested  f>anieflr  nitKlAtt  whai  ia  done  agiiiitft  klmt     . ' ) 

*••  rights       ...         ... ...         ^w'i  ••'  ;rf.'     •- 42 

Cbnatitvtioii  of  Roman  Bmperern    ...     <  r...  64 

CbnatitoiioDa  of  Emperors,  certain,  of  nd'fbroe     ':•.{        '.v.  25 

CofMtitations  of  Emperors  :  diffeneat  forma-'Of  •.*."...     04 

Contract,  pn^ibitioii  toi  ia  illegal    ...  -  ■  M 

Cbntract,  you  most  not  be  ignorant  of  condition  of  him  with 

-  -  whom yoii  ...         ...         ...         <..      •  i..       '  .;.       '...  It^l/ 

06Biract8,  private,  against  l^eneral  laws  veid        k,^  •      ...  48> 

Coiit  acts,  origin  of    ...         ...         ... 20 

Contraiy  meaning,  argnment  from,  a«  a  rule  >aids  legal  inter- 
pretation ...         ...         ...         ...  .J.         ...    47 

Controrersj,  legal,  how  settled :  a,  bj  written  law  first ;  6,  then. 

-  by  unwritten  law,  or  custom,  and  l^pU' proverbs;  o,  then 
Roman  law;  (2,  and  Ganon  lawr...         ...         ...         ...         ...       7 

Oontroversy,  now  no  loader  settled  l^  Jastinianeanlaw  ...         ...       7 

OonrentioDB  between  nations  in  aid  of  comity    ■  .,^         ...         ...  101 

Oeren  cited:     .: ...         ...  65,  76 

Corporate  privileges  lost  by  volnntai^  dissnooiation,  or  for  delict,.. 

bat  not  by  violence  74 

Onrporatton,  things  of  ... /      ..«         ...187 

Corporations  migrato  ...         .,.         ...  m     ...         147 

Corporations  mnst  be  sned  as  Anch «..  146 

p         sne  and  sned  throngh  nyndios...         ,4,  ...  146' 

„        take  inheritances,  nsnfrnofSylegaoiea;..      •   ..^^         ...  146 

•„     rights  of,  cease  on  death    of '...         ...  146 

Corporeal  and  incorporeal     ...         ...         ...         ...         ...         137 

Corpus'  Juris  Jnsttnianeium,  what  added  portiOBS  of  no  l^|al  force    *25  > 
Correction  of  children  by  parents     ...         ...        ....  ...  114 

Counselling  laws  do  not  oblige :  examples  of .  '  40- 

Cctnntry,  obligation  to onr     ...  ,'*.'       17- 

Court,  noting,  of  appeal  to  wrong  Court  does  not  prejudice         ...     43 

Creditor  pr^erred  to  stranger,  if  price  be  equal    ...         13 

Creditor  must  seek  debtor's  fomm  ..'.         ...         ...  149 

Creditor's  dom  icile  rules  personal  actions'  as  »  rule  ...         . .  ^  148 

Creditor's  precipitate  execution,  restrtined...         ...         ...         ...     69^ 

Creditors,  alienations  ia  fraud  of,  must  be  expressly  rescinded  ,,^    43 
Crime  differently  punished  nccordingto  oonditioa 18 

<  „     worst  gives  rise  to  best  law    ...  84 

Grime,  intention  necessary  to  constitute  ...         ...         ...     35^ 

'  „    dolus  not  necessary  for         ... 85 

I,    when  excnsed  for  youth,  innocence,  ^madness        8S 

^„    by  reason  of  injuria     ...         ..^        36 

Crime,  committed  not  only  dolo,  but  impeta  *  ...         ...     35 

Crime,  punishment  of  women  for,  lighter 107 

Crimes  punished  by  old,  not  new  law,  unless  specially  declared ...    44 

Oilpa,  forms  crime,  when      ...     35 

On^tory  over  madmen  and  prodigals,  their  privilege  on ' estate  of    39 
Okrator  bonis,  appointment  of,  as   at  domicile^    retained    by 

•'^    amba^sadora        ...         ...  .:.<':      ...         « 80 

Olreton,  actions  against  are  movables       ...("'<..«.  ...145 
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„    jaBtioaand  reMoiiab]ene(Mi,.arM}iiuii^af  o.  ...    iH\ 

•      yy.fonsded  on  error  !•  bad       ... »«>«    &l> 

'     „    long  Japae  of  t«me  ia  a  reqaiiite  of  ^    Sk ) 

„  ..foanded  on  mereoommon  opinion  of  oommeoialioni  bad 
ixwron^ii..)     .:.«j'        *•»•        •••         .«.         »••'         >«•         •••     vK ) 
OoBliom  OBtablisbed  l^  a  frec^aencj  of  acts  :  two  noi  enough       ...  /  52 
Ottstom :  period  of  prescription  not  needed  for     ...        ...         ....    Hit 

created  by  extra-judicial  as  well  as  judicial  acts *    iSi 

weiakemed  by  jndiotal  acta   .* 68) 

requires  uniformity. of  acts  done *..  52 

„    not  foroiod,  where  there  was  a  voluntary  surrender  of.  .    U 

rights,  orfear, oraoompronise 52 

„.    notorious,  or  non  notorious...         ...         ...         ...         ..:*   TS 

„    notorious,  needs  no  proof  :  only  allegation  ii  i 

„     may  be  in  writing    ....         ...         ...         ...         ...         ...  '58) 

,,    must. be  proyed  by  parties  alleging  its  existence ...  :       •«.     58 

„    proved' by  instraments,  witnesses  Aa       58.* 

cannot  be  proved  by  i>ne  witness ;  uor  by  two ;  rather  say  ten>    54 
„  .  .       ,y      by  nmny  single  wjtnes^s  to  different  aot8»    54'; 
„   .         „.     by    hearsay    evidence;  only   from   Own  •      \) 

experience  ...        ...         ...         ...         ...    ,58; 

Ottstom  binds  equally  with  law        ...         «..     55 

interpreted  like  Haw  ... .^..     55 

abrogates  law        ..,..         ...         ...         .».         ...         ...     55 

,«    founded  on  error  does  not  bind      ,         ...     5(li 

GtiBtom,  wheipe  legal  Doetors  agree  as  to,  burden  of  proof  passes  to 

ucil  itji*     .....  ...         ....  ...  ...  ...  ...  •••       vW  / 

Cii8toiD,  opposite,  abrogates  law      ^.^     87) 

Custom  of  any  Court  proved  by  its  Judgi»  54; 

not  proved  by  ene  pragmatic         .« 54> 

not  proved  by  supplementary  oath  54i 

not  proved  by  mere  negation, of  facta ...     54> 

requires  pro(^  of  oontrajry  acts       • 54) 

Gustoips,  our  guide. where  written  law  fails..         ...         ...         ...       7) 

,»    of  neighbouring  nations  guide  where  our  own  are  obscure  .  7; 

Samage  by  building,  aeomrity  for 188) 

Date,  necessary  in  an  Imperial  rescript      «.    .66 

Death  extinguishes  personal  privilege        74> 

Dealh  breaks. paternal  powQr  ...         ... 124 

Debt,  untimely  demand :of«  restrained  by  Princepa  .'*         .v.    .68 

Debtor  unable  to  pay  through  poverty,  does  not  act  unjustly ;  when    .1.2 

Debtor,  delay  of  payment  t<» ...         »         67, 1 6ft 

Debtors,  indnlffence.to  • ...     6ft 

Debts  deduoled  lea  vei  patrimony      «*.        ...lift 

(  ;«     hypothecary  copy  im;novables  wheu...        ^...       .....       .^•14ft 

Di^bts,  Chnroht^w        ...        ...        ...        ...        .*.     *  -..%   "    4..;  18ft 

Decei^riri,  lawaof  thid.  •  4 •    .».        .4.     •   ••«i.t    %% 

Decisions,  series  of  Qonstai)t,  has  Jegnl  effect  .  r  .;,     .    kvi<:    46 

Decree  of  Boroan  Eimperor.....    r  .>.<..i-<i   •.,•■-.  .     -.»« .<  - '<«u  <       •^'"ifift 

Decree  neoessarv  for  alienation  of  minors'  money 189 

„  „      for  alienation  of  immovables  189 
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Degrpe  ftt  wldob'  ooBalewA  twptwtatatidn  Btopi  is  4Ui  all  over 

'*     HoDan^^i  except  Rotterdam      58 

Delay  to  debtor,  in  pnying^  only  gianled  if  to  cvedkcnrVi  benefit, 

aim  on  security   ...  -    ••.  «••         .,.         ...     67 

Delegates,  federate,  obey  lair  off  temporary  delegation      ...  39  * 

„  ),    retain  rigbts  of  succession  &c.,  as  at  domicile    ...     39 

Dennnciation  ol  war,  solemn...        M- 

Bennnciationof  new  work- w,.         ...         ...         ...  183- 

I^eposit,  origin  of  described ...         ...         ...         ...  *  20- 

Deposited  thing  must  be  restored  to  thief,  if  owner  does  not 

make  claim         »..         ...         ...         ...         ...         ...         ...     10 

Derogated  law,  technical  term,  meaning  of 56 

Derogating  principles  strictly  construed     73 

Desire,  the,  to  do  ^nstioe  is  ite'fottoditlon 12 

Difference  between  Roman  and  Dutch  law  as  to  building  on 

sf^snore,  Ac.       ...      ■•*..  ...         ...         ...         ...  xS/ 

jiriKesv,  xoe       •*•  •••  •••  *.•  •'•  •*•  ...  .«•        w 

Digest  of  law  among  the  Romans 6' 

^'rect  action  wanting,  eqnitaUe  supplied 10 

Direct  owner  of  thing  preferred  to.emphytentical  owner,  where  it 

is  sold,  and  both  offer  same  price        Id- 
Dispensation,  from  force  oloertaiD'  laws,  only  given  by  Princeps    40* 

„        must  be  for  just  cause  and  pmblic  utility      50' 

),        cannot  be  of  the  mortil  or  divine  law ...     50: 

Dissipation  of  substance,  restrained  by  Prineeps 6d 

Distinction,  law  knows  no .  ... 38 

Distinction,  the,  between  an  unjust  aetion  and  acting  unjustly  ...     12 

Distinctions,  former  among  citizens  and  strangers  ceased 107 

„  „        ,Y     nobles  and  commoners  ceased      lOT 

Distributive  Justice)  defined ...         ...  Id 

Disused  Roman  law  of  no  guiding  force,  e.  g,,  adoption,  slavery  Ac.       7 

Divine  law  a  branch  of  Junsprndence        ...       8 

Divine  things .. .       ••. ...         ...         ...         ...         ...   13L 

Div isioo  of  legal  studies  among  the  Romans        271 

Divorce  must  be  followed  by  re<»marriage,  to  legitimate 20 

Dolas  not  necessary  for  crime       -    ; 35 

Domicile,  law  of,  governs  movables 96, 148 

Domidle,  is  place  where  one  has  the  chielest  seat  of  his  fortunes     96 
„       Judge  of,  his  decrees  as  io  movables  operate  eveiyuhero    96 

„  „    personal  aettons*       148 

„        of  creditor  rales  pBiAonalactiOBs,  at  a  nils      148 

Domicile,  change  ofy  frees  from  laws  thero. . .         ...         38 

„       rights  of,  retdned  by  fimbaaflBdora  39 

,)      students  do  not  chabg^doBiic^le 39L 

,)      law.  of,  governs  right  of  .intestate  succession  to  moTables    38 
„      capacity  fvtt  ^OTinmikotecywhere  else  88,94 

Dominium,  pablie  and  private      ;»  131 

Donation  not  presumed      i.  •       »..'        •      ...     731 

Donations,  even  abov«  spebia^wlOQiii,  stood'  by  lez  Oineia  >      ....    43 

Intonations  bet  ween  spouses,,  a  real  IStatute*..  i..  >      ....    86 

Dotal  Estates  wife  cannot  consent  .to  alienation  d    •     '...••>  ^ '.^.^  •  42 
Doubtful  where  text  of  law  is,  follow  meaning      ...         ...         ...     45 

Dower,  wife's,  administered  by  husband  in  £>man  law,  when    ...     11 
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Dower,  wife's,  prin'lege  for 70,  73 

'   '  '         J,    privilege  for  docs  not  pass  to  her  heira       ...  70,  73 

„      tbe,  bommitted  to.  fanslM^idyiBot  to  bej  i|Kti9rf^red      .  i 

with  by  him        ...         ...         ...    ifi.k.i.M     ...     10 

Dying  abroad,  those,  saooeBiHaii  to  imovmUes  regulated  ,by  dvAuicile ; 

to  immovables  by  law  of  sitttation      ^..         ...         w»         .^..40 
Drawer  of  public  iDStromeuts,  validity  of  what,  is-  dpoe  before 

-  supposed ...         ..«  .     , 'i«.:        •««      ■  'n ...  151 

Drawer  of  public  instruments'  acts  no  force  beyond  jurisdiction...  152: 
~  ...  134 

...  64 
6 
...  115 
...  125, 
...     20 

. . .      39: 

...    67 

...     67 
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Bcdesiastical  things,  alienation  of  ... 

Edict  of  Roman  Emperor      

„     perpetual,  issued  by  Hadrian  Jv. 
EUnanclpation^  express  ...       

„  vSrClb  ...  ...  •.  .. 

XSmbassy,  laws  of       ...         ...       . ..» 

„  „    place  of  do  not:  bind  ambassadors 

Eminens,  jus   ...         ...         i  -.i.         ...        '... 

Emperor,  must  fulfil  his  contracts 

Emperors,  Roman,  more  tardy  in  is.sning  books  of  law 
Bbnphyteutical  sale :  direct  owner  offering  equal  price  preferred 

to  emphyteuticarius ..» 

Enemies,  how  opposed 

Eiiemy,  capture  by  .  «..      .  ..  •].. 

Equal  purchase  price  being  offered  by  several,  who  preferred     ... 

Equitable  action  when  sup vlied        ... 

Equity  had  recourse  to  when  law  and  custom  fail 

Equity  comprehended  in,  and  aids,  the  law.  • 

„     preferred  to  too  strict. and  subtle  law 

even  followfd  by  judge  in  written  law,  when 
cannot  override  law      ...       :  ... 
Erroneous  custom  does  not  bind 

Error  common  can  not  make  law 

„     '  where  the  many  know,  inexcusable...         ...         

Error  does  not  make  good  custom    ... 

Error  of  law  or  fact  does  not  excuse  when...         .«•, 

Estate,  use  for  two  years  includes  use  of  buildings 

Estate,  transfer  of,  is  transfer  of  «epnlohre ...         

alienation  of,  ceases  annual  personal  rmts 

perishing  of      „  »•         '    »f  «f     ••• 

destruction  of  by  water         ...         ... 

rents— *-See  Benta        ...         ...         ...•        ... 

Estates  iutestete,  there  are  as  many  as  places  where  goods  are  found 
Everyone  in  case  of  death  is  taken  to  have  contracted  according 

to  law  of  domicile 
Exception,  peremptory,  cannot  be  weakened  by  imperial  rescript 
Exchange,  contract  of,  origin  of  < deaoribed ... 
Excipient  of  custom  must  prove    >  .«.         .,.         ...         «.. 

Execution,   precipitete,  by  creditor,  ^  restrained  on  security  by 

Execution  :  letters  requisitorial  for ...       ..«         ...  • 

on  foreign  judgmento  aometssasa  denied  

on  foreign  judgmento  gtveb   - 

Ezpletrix  Justice  defined    *....         ..v  •-  •■>«.!       «•■         ...       . ... 
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131 
12 
10 
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...     10 
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...  47 
51,  55,  56 
...  151 
...  151 
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46 
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*  Express  renunciation  of  privilege    ...         ..j'       M..  :...  76 

'  Extension  of  interpretation  of  law  to  similar  oases..         .a       >';.i  10 

,,        ,,  ,»  ,r  is  more  strict  where  the  law  is  4  ' 

'  no w  ODO    ...    '      •••  ..•  «••  .••  •■•  •••  «••'  Ov 

Extension  of  laws  to  similar  oas^ ...    •    >..'.         «..  '48 

Extinction  of'thing,  extingoishes  real  privilege 74 

Extm-jodioial  acta  can  oonstitate  cnatom *..  52 

Father,  what  power  he  only  has  over  children  '  114 

Father  ratifies  borrowing  by  minor  son  ...  42 

Fear,  what  is  done  nnder  must  be  expressly  rescinded    48 

„     yielding  thr«mgh  no  basislor  custom  53 

Fear  of  legal  proceedings,  surrender  on  acoonniof,  does  not  found 

n  C/UB14J  UE  ••.         '•*•  ...  •*•  .«•  ...  ••.  «■•  vo 

Federate  dele;]:ates  obey  law  of  temporary  delegntion  ...  •BQ 

„  „      toiain  righto  of •  succession,  A»..  as  at  domicile...  89 

f  eUIAK0B  «••  •'•  ...  •..  ...  ...  ...  «••  X  W 

Feudal  cuRtoms,  growth  of ...  25 

Fiction  of  law,  as  to  unborn ...  ...         ...         ...         ...  108 

Fictions  of  law,  interpreted  as  actual  cases,  are 47 

„        ,,  *  as  to  ambassadors       ...         ...         ...         ...         ...  39 

Fines  not  altered  according  to  oondition  of  persons  13 

First  occupier ...         ...         ...         ...         ...         ...         ...         ..«  132 

f  IB  DCS     •••  ...  ...  ...  ...  •..  ...  .*•  ...X  M  A 

Fishing  free,  V here    ...         ...         ...         ...         ...         ...         ...  135 

„        „    not  by  Dutch  lawr        137 

Flavian  law,  the  ...  ••.         ...         ...         ...  24 

Flock,  reclamation  of.'.. '       ...  140 

Force  and  effect  of- law  ...         ...         ...         ...  88 

Force,  when  allowed  for  self-piotectiou 18 

Foreign  judgmeute,  letters  reqaisitorial  for  ezecation  of  ...         ...  89 

„  -  ,y      execution  of,  sometimes  denied ...  89 

„         „      execution  of  allowed        90 

Forum  of  debtor  ^oUow^  by  cteditor        149 

Fourth  degree  of  representotion  is  the  limit  all  over  Holland, 

except  Rotterdam  ...         ...         ...         ...  58 

Fraud  incidental  to  ar  h(mafide  obntmct  does  not  yiiiate»  but 

u2^*ii^tn^r6^l  must  be  compensated  ...        ...         ...         ...  48 

Fraudulent  alienations  must  be  -expressly  rescinded  by  creditors  43 

Frequency  of  ac to  needed  for  good  Vmitom...         ...  51 

,,  „     number  left  to  jud^         .'..         .«•         ...         ••;  51 

Frequency  of  acts  necessary  for  enstom ...  52 

Frisians,  the,  adhere  strongly  to  the  Roman  law* 114,  124 

Fmito,  movable  as  a  rule  ...         ...         ...         ...         ...  138 

„      p6ndant^  are  imtiiovable  13?,  142 

„      separated,  movable  ...         ...         ...         ..<.  142 

Fung[ibles         ...         ...         ...         ...         *..  ...         ...  137 

J: una  lez  ...         ...■       ■. ..-       ...         .i*         ...         ...  431 

f  nrniture ' °      ...         ...  --■     ...         ...         .^.         ...         ...         ...  loo 

^m ".uB    mm*'       ...'       •••  ...°  ...  * » 4  '        ..k  ...  •..£ ooi 

QeiMTil  tews  oannbtWihwkrted^by  private  oontraqts     48 
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...     46 
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...    17 
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...    88 

Generate,  capacity  to,  presumed      

Oeometrical  proportion  in  Jnstioe 

Gestatiop,  longest  period  of  ...         i*»         <•• 
'» Gkxl  the  author  of  all -law      „«.         4.*         «.h         ...  • 

GKmI,  obltgitioa  towiirdt  •       

.  Goodness  cannot  be  separated  from  Jnajbioe 
Goods,  who. is  a  snbject  in  respect  qC 
'  Grace  may  be  given  kf  iviAg&  to  atmi^Ea,  not  aware  af  lawa 

promulgated .«i>        .'••j  .     u..         ».«         ..•         *,,     38 

Ckandfather. — See  Grandson^ 

Grandsons  only  in.  power  of  own  father      4 114 

,y        do  not  come  intagrandfitther's  power  on  father's  death  1 14 

„        do  not  need  grandj&^their'i!  oOnacnt  to  marriiB^ 1 14 

Ghratis  privileges  are  personal,  lii  dotLbtfol  k ^1 

Grat.aitoas.  pri  vilege  ranlced,  where  doubtful,  as  personal 71 

Growth  of  law  ...         ...         ....         ....        ...         ...     24 

Guides  in  legal  controversy — 1,  Written  Uw  ;  2,  Unwritten  law  ; 

.  3,  Bonian  law  ;  4,  Canon  law    ...         ^    ...         ...       7 

Hadrian,  author  of  perpetual  edict 6 

Heacsay  evidence  needed,  for  castom  55 

Heir  may  bring  action  for  prohibited  interment  of  dead  body    ...     87 
•    „    has  privilege  of  actio  funerar la  ...         ...  71 

Heirs  and  successors  represent  first  obligee 147 

Heirs  not  entitled  to  personal  privileges     70 

entitled  to  real  privileges . .  ...     70 

of  pupils  not  entitled  to  privilege  of  ancestor  over  ixttor     ...     70 

of  wife  not. entitled  to  her  dowi<y  pHviJego ...     70 

of  husband. not  entitled  to  his  beneficinpi  competentiw       ...     70 
of  htar  not  entitled  to  a  pri  vilege  gran  ted  to  *'  A  &  his  heir  "     73 
Harmaphrodites  ...  ...         ...  ■      .»♦        .„•        ...  106 

Holy  tlmigs     ...  ...         ...-        ...         ..«         ...       131,184 

Honors  of  the  State  mostly  confined  to  citisens 107 

Hostages,  reception  of  ...      .  ...         ...         ...     ,  ...         ...     20 

Houses  may  be  broken  down  for  public  pnrpeses  ...         67 

Houses  may  be  broken. down,  bjf  pablic  aothority^  for  public 

worKsnopSf  ...         ••«         ...         •••         ...         ...         ...     o* 

Human  things... .  .     ...  ....      ...         ...         ...         ...         ...  131 

Husliandr  the  wife's  do^er  oomniUed  to  him^  oannot  interfere  with    10 
Husband,  second,  presumed  to  be  the  lather  where  child  could  be 

bom  from  both    .••         ...         ...         .»•         ...         ...         ...  118 

Husband's  oath  as  to  non-paternity 116 

Hypothec  .legal,  for  repair  of  buildingB       ... 50 

„      of  pupils  on  tutors  for. adttainiatmtion     ».. 71 

„         .   „  i,  .  u  '  does  not  pass  to  heirs  ...     ,71 

„      of  wife  on  husband's  estate  for  dowry     70 

»»       ...,       ..       „ M  „.  does  not  pass  to  beirs    70 

Hypothecary  action,  when  principal  145 

'  ijd  quod  interest  must  be.  made  good,  when 4^ 

Idiocy  excuses  crime .. .  ...         ...     p5 

,%norance. of  law  does  not  excuse.  ...         ...         ...         ...     3«^ 

'  '    ..«.         ,.„     w.omen  sometimes  reliered  from ...  107 

Ignorant,  you  mpst.tiotr>be  igncM;iiiito£  the  oonditioa  of  him  iprith    } 
whom  you  contract        ...        ..«         151 
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nifgitimaoy,  how  determined. — See  Legittmaof . 

^  Immovables,  aaooession  to  follows  law  of  plaoe  where  sitnated   ...  40 

^ImmoTables     ...       ''..i              .               ••';>. 7"  —  ^'    .-•        ...  117 
'^       I,          may  bemovaUes,  by  will  of.  legudaiOF ior>  act  o£ 
^       owner*     ...         ...                    ..v        .»*        •»»  i<*    ...    ,  loOy  189 

'tmmofables,  debraeaeoiBMuyiaralieoBiioa'oC     v.4  i  •    ...     .  ...  139 

„    •<•  prioectfy  notimma?ables,..                    ..;        .j.        .«.  119 

<  Immovables- pToteotod  bv  interdict  nndeTi..^v(      .,.         »^.         «..  141 

Immovabtes,' rents  of,  movable  if  due,  immofable  il  not ...         ...  142 

'  Immovables  and  morables,  dislinotion  between    .u-        .148 

'Immovables,  Ibllmv situation  ...         ..i      <  ., 148 

ImmovmlAes  not  affected  by  comity  ..: 98 

„        governed  by  law  of  situation  ,..         •••        •••    f98 

Immnvity  fr^  taxes  granted  by  Prinoepe 69 

-  „  „      ,)    not  lost  by  one  volnaitary  payment 77 

'  ASBperrecii  la  w  ...-«•    •■•       *.<.         *..>'••>...         •«.     wo 

Imperfect  laws,  those  which  do. not  nullify  what  is  done ...  43 

'  ^Impettt,  orimo  by        ...         ...         ...         ...  ..«         ...    ^5 

Incorporeal  things      ...         .•«         .«.  » >    ..^.      137*  140 

*  Individual  members'  renunciation  does  not  destroy  a  class  privtfege    77 
IndividnalSf  things  belonging  to      ...  ...         .«.         ...  131 

Indulgence  to  debtor  ...  ...        ■• 69 

'Inequity  of  law  is  a  stain  r(»qnfring  change ...     10 

'Ingratitude  of  children,  cauHC  for  d'*nial  of  aliment        ..^         ....114 

'-         „  „  „    exclusion  from  inheritanoa        ....114 

'  „        emancipation  for ..»■■■     •.-.     ■    ..^..        ...  115 

'  Inheritance, an,  is^  immovable  or  mnrableaoeohlihg  to  predominancy  140 
Inheritances* reserved  for  unborn  till  birth...         •;,       '  *..         ..,.108 

•     adiated  by  madmen's  children  ;  •  i...     113 

rights  of,  accorded  to  madmi*n        ...         113 

„  oxolnsion  of  children  from;  for         ...         ...         ...  114 

*  Injuria  (i.  e.,  dolus  or  oolpm)  f  rmserime  ...         ,n  **.    ^35 
Injury  from  building,  interdict  against'       ...         «..  133 

'  Innocence  of  youth  excuses  ... ...     35 

-Inofficious  will,  must  be- rescinded   ...         ...         ...         ...  ...    'i43 

Instincts  of  animals    ...         ...         ...         ...*         j..         ...'     15 

<  Infentiofi,  without  act,  insnffictent  ...                     ...         .w..  ....  139 

Intention  and  meaning  of  thi>  law  must  guide  Judcpa     ■  *,^.  ...    JLl 

•  Intention,  necessary  to  constitute  crime     ...     ,    .^.         «..         ...    '35 
' Intercourse  between  spousf'S  pn'fljjmed  ...  U€ 

„     '     not  n<>eded  to  pnmplctp  marriage         ...         .•*         ....119 

'-'Interdict  on  prt^digals*  ad  mini  stmt  ion  of  property  j ...     69 

^  Interdict  nnd<*  vi  only  lor  immovables        ..;         ...         ...       .  ..^  141 

'^  Interdict,  against  building  in  public  plaoe  only  when  injury  to  i 

•  ■  -  otoers ■  ...         ...         .♦•      t  ■..»         »*•*.  »  '  ••*,  ^oo 

'  -Interest,  diminntion  of,  for  minors,  retrospective  eStet   ...         ..».u45 

''Interest,  nowadays  lawful  .«..         ...         145 

•'••     •>,        movable  ...         ...         ...         ....        j* ..♦45 

•Interlocution  of  Boman  Emp-ror     ...         ...         ...  g«.-i       ...  L64 

'*<  Interpretation  of  law  wht'n  pioperly  retrospective:  ■  «•».   >i    4..f.45 

„  ,,  '  when  doubtful.  fnl|(»wing*meaning..«.»i        ..••1.45 

'  Interpretation  of  law  only  b  Inn^'S  to  legislator     iij'i  •••         ...•.^45 

'''              „           of  doubtful  law  by  oastom  ...         41..  ..'.        ...1     45 
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^ Interpretation  of  law  bj  jndges  and  jnriBoons^Ita ...         ...       M 

,y'*  of 'roieH.ior  •  .1.  >  -  tt..  '^    ..4'  /  i>«..        ,«••    46 

<'  :„  of  privileges :  interpretation  of .  ...;    '.vw,.     72 


<.!»  ,,  of  non  cbrogating  privileges  is  aa  wideaa  poeribte    74 

t  Interpretation  of  the  law  by  Jadge  tansi  ba  broad  andjequitabje^ 

'(      .  not  narrow  and  subtle    ..-.         ...  ...  .   .    ...     11 

I'lAterpretation  and  ezteiiaion  of  castotn  is  similar  to  that  of  law (5 

Intestate  saccession  does  not  follow  on  adoption ....  108 

Intestate  snooession  to  movables,  governed  by  law  of>domioile'««»t.  ■  89 
„  „        to  immovables      „        „      „  of  sitnatioa  «»»     40 

Intestate  snooession,  a  real  statnte .     ...         ...    86 

„        to  movables  at  domicile  retained  bj  delegates  •  89 

mled  by  law  of  sitaation        ...     93 

'  Invention,  new,  monopoly  for  /...  :        65^69 

•  Island,  in         ..•.         '  w.        '...         -•••         ...         ...  ...         •..  J86 

'  Judge  of  domicile*s  decrees  as  to  movables  operate  every whera  .b.     06 

Jndgo  sopplies  omissions,  by  interpretation  ;  how...        ^    HO 

„     in  intefrpreting  even  written  law  mnst  follow  equity.         ..^    Al 

'  „     follows  legislator's  mind,  in  interpreting  ...         «..     11 

I,     cannot  pardon  ...         ...         ...         ...         ...         ...         ,«,     3-1 

„    grants  grace,  when,  even  where  i&w  promolgated 88 

„    iliterprets  the  law         ...         ...         ...         ...         ...         .,»    |46 

„     mnst  deode  according  to  the  law,  even  if  harsh     ...         II,   47 

„    cannot  make  or  abrogate  law 11,   47 

„     wrong  or  nnskilfol  decision  by  .i35 

„    may  give  grace  to  stmngers,  &c.,  not  knowing  of  law        ...    !38 

„    decides  as  to  frequency  of  acts  in  costom     ...     51 

Judge's  discretion  in  cases  ol  legitimacy 115 

Judges  may  pn)ve  cu8t«»m  of  thrir  own  Court        ...  54 

Judges  allowed  to  enquire  intoanthenticity  of  Bmpevor's  rescripts  l65 
Judges  must  reject  imperial  rescripts  contrary  to  law  or  injurious    ^ 

wO  UBU  ...  ...  ...  ...  ...  k..  .*.  ...       I Vv 

Judgment  taken  for  truth 115 

Judgment  should  be  unconditional ... 48 

Judgment  conditional  becomes  unconditional  after  time  of  ajppeal  i48 
Judgmenti  execution  <of  foreign,  **  letters  roqnisitorial  *'  for  ...  '89 
Judgment  suspended,  evcL  by  appeal  to  wrong  Court  ...    -43 

Judgments  do  not  necMMnVy  bind i45 

Judicial  acts  not  neopssaiy  for  custom        ...         ...         ...         ...     52 

„        „    may  weaken  oustom     ...         ...         ...         ...        .«.    :58 

Judicial  divorce  breaks  marriage  so  as  to  render  reunion  necessary  121 

V  Ulllvliclv  i»m  ...  ...  ...  ...  ...  k*.  •••  V 

Julius  Casar  first  wished  to  codify  Boman  Law 6 

Jurisconsults,  ike  socdesaien  of  Roman                  ...         .^.         ...  ;22 

'       ,.            interpret  the  law          46 

Jurisconsults,  Roman,  distinct  from  pleaders         ...         jt6 

Jurisdiction  changes  with  domicile  ...         :         ...         .,<  i38 

Jumdiction  not  givwi  by  private  pact  to  him  who  has  it  not    ...  157 

Jurisdiction,  magistrate  no  jurisdiction  beyond  his  territory       ...  88 

Jorisprudsnce  defined            ...         ... «  8 

.  „              a  pbilosophical  study 8 

Jus  defined      ...         ...         ...         ...         ...         ...         ...         ...  14 

sminens               .r-         ...         ...         ...         ...         ...         •••  o# 
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JtiBtice  not  separated  from  goodness  

Jttttice  is  the  aim  of  Jnrispmdence 

Justice  and  law,  on — Title  1,  Book  1  

„     a  requisite  of  law 
„     a  requisite  of  castom... 
Justice  defined 

is  ezpletriz  or  attributrix :  these  defined     ... 

difference  between,  and  what  is  justly  done 

must  be  constant  and  perpetual       

is  commutative  or  distributive  :  these  explained   . . . 

arithmetical  and  geometrical  proportion  in 

\^XA  •«•  •••  •••  •••  •••  «•«  ••« 

Justinian  systematized  the  Roman  Law 

Justinianeiw  law  now  no  longer   solves  legal   controversy    as 

A^^»  aXA%7&     J         ••■                          ■••                          •■•                          •••                          •••                          «■•                          •••  •••                     m 

Kingly  laws  (leges  regi©)  among  the  Romans       ...         ...  ...     24 

Slings,  the  will  of,  formed  the  early  Roman  law    ...         ...  ...     24 

Lands,  private,  taken  for  public  purposes   ...         ...         ...  ...     Q7 

Lands  of  private  persons  may  be  tia.ken  by  Princeps  for  public 

persons,  on  remnneration           ...  ...     ^7 

Law,  Roman. — See  Roman. 

Law,  ignorance  of,  women  sometimes  relieved  against      ...  ...  107 

Law,  digest  of,  gradual          ...         ...         ...         ...         ...  ...       6 

digest  of,  among  the  Romans...         ...         ...         ...  ...       6 

written,  first  had  recourse  to  in  settling  controversy;  6,  then 

unwritten  ;  c,  then  Roman  ;  d.  Canon  ...          ...          ...  ...       6 

Law,  rigor  and  asperity  of  sometimes  needed         ...          ...  ...     12 

intention  and  meaning  of  must  prevail          ...          ...  ...     11 

equitable  interpretation  of  by  jndge  ...          ...          ...  ...     11 

only  made  and  abrogated  by  raler     ...          ...          ...  ...     11 

Judge  cannot  make      ...          ...         ...         ...          ...  ...     11 

change  of,  necessary  to  secure  justice ...         ...         ...  ...     12 

Civil       21 

ceases  with  change  of  condition  or  of  reason            ...  ...     37 

abrogated  by  opposite  custom...         ...         ...         ...  87 

where  text  doubtful,  follow  meaning...          ...          ...  ...     45 

introducing  exceptions  and  remissions,  not  retrospective    ...     45 

Law :  always  some  law  for  mankind            ...          ...         ...  ...       4 

necessity  of        ...         ...         ...         ...         ...          ...  5 

ftWX  V     \^^                     •«•                                 •••                                  va^                                 ••*                                  •«■                                  ■•«                                  ■■•  •••                          \F 

has  its  age  and  destiny,  and  clianges  accordingly    ...  ...        7 

written  and  unwritten ...          ...          ...          ...          ...  ...        7 

operation  of,  confined  to  territory  of  lawgivers,  as  a  rule    ...        7 

requires  change  when  there  is  a  manifest  inequity  ...  10,    12 
interpretation   of    by  judge    must  must   be  equitable,  not 

suD  vie     ...             ...          ...          ...          ...          ...          ...  ...      xx 

abstract  study  of  insufiicient ;  must  be  applied         ...  ...     14 

the  three  precepts  of    ...         ...         ...         ...         ...  ...     15- 

Natural,  defined            ...         ...                     ...          ...  ...     1/5 

of  Nations  defined         ...          ...          ...          ...          ...  ...     18 

„         is  primseval  or  secondary       ...                      ...  ...     19 

of  Nations,  its  binding  force  explained  not  to  be  founded  on 

contract,  but  adoption    ...         ...         ...         ...          ...  ...     19 
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lAWy  the  Giyil,  defined          ...         ...         ...         ...         ...         ...  21 

»9      V      >»     ^9  ^7  origin,  6,  by  approval,  distingnisbed          ...  21 

„     origin  and  growth  of    ...         ...         ...         ...         ...         ...  24 

„    the  Kingly  (leges  regisB),  among  the  Romans         24 

•  y     ine  Jr apin an      ...         ...         ...         ...         ...         ...         ...  a4 

„     the  best  arises  from  the  crimes  of  some  persons       34 

Ux^  UUcUl       •*•                   ■••                   «••                   • » w                  •••                  •••                   •••                  •••  %^^wB 

in  passing,  what  is  needed      ...         ...         ...         ...         ...  34 

requisites    of,    a,    just    and    reasonable,     b,     perpetuity, 

c,  passed  by  those  having  power,  d,  promulgation     ...         35,  36 

y,    application  of,  mast  as  a  rule  be  general,  not  individual    ...  26 

„     observed  even  if  reason  obscure         ...         ...         ...         ...  36 

„     promulgation  of  necessary       ...         ...         ...         ...         37,  38 

„    of  immediate  force,  where  no  period  of  promulgation  fixed...  38 

unpromulgated  does  not  bind...          ...          ...          ...         ...  38 

partially  promulgated  binds  only  where  promulgated         ...  38 

obliges  all  without  distinction,  unless  specially  exempted  ...  38 

binds  visitors  and  strangers  while  in  territory         ...         ...  38 

„     binds  only  domiciled  subjects...          ...          ...          ...          ...  38 

obliges,    commands,    obeys,    punishes,    allows,     counsels, 

rewards,  pardons...          ...          ...         ...          ...         ...          ...  40 

„     which  merely  counsel  do  not  oblige   ...         ...         ...         ...  40 

„     binds  ruler         ...         ...         ...         ...         ...         ...         ...  42 

„     private,  may  be  renounced       ...         42 

„     what  is  done  against  is,  as  a  rule,  null  and  void  ipso  jure  ...  42 

„     public,  cannot  be  altered  by  private  pact      ...         ...         ...  42 

„         „                „            ,,          „              „  unless  gain  is  private  42 

„     perfect  and  imperfect:  nullifying  or  not  nullifying...          ...  43 

„     what  is  done  contrary  to  may  stand,  if  no  nullifying  clause  43 
„     retrospective  or  non  retrospective  effect  of  . . .         ...           44,  45 

„             „             if  legislator  specially  declared,  when    ...         ...  44 

„     interpretation  of  belongs  to  legislator  alone  ...         ...         ...  45 

„            „          of  by  custom         ...         ...         ...         ...         ...  45 

,,     interpreted  by  Judges  and  Jurisconsults       ...         ...         ...  46 

,,     ncbions  01           ...          ...          ...          ...          ...          ...          ...  4/ 

„     rules  for  interpretation  of        ...         ...         ...         ...         ...  46 

extended  to  similar  cases         ...         ...         ...         ...         ...  48 

abrogated  by  custom    ...         ...         ...         ...         ...         ...  55 

„     antiquated  :  abrogated  :  derogated :  surrogated :  obrogatod : 

technical  terms    ...         ...         ...         ...         ...         ...         ...  56 

occasional  change  of,  necessary           ...         ...         ...         ...  57 

he  who  alleges  abrogation  of,  must  prove     ...          ...          ...  57 

„     presumption  in  favor  of  continuance  of         ...          ...          ...  57 

„             „                 „         of  promulgation  of       57 

„     never  received  or  observed  (but  contrary  thereof)  of  no  force  57 

„     a  provincial,  binds  all  states   ...         ...         ...         ...            \  58 

„     does  not  cease  unless  its  whole  reason  ceases...         ...         ...  11 

„    new,  extended  to  similar  cases  also,  but  more  strictly         ...  59 

„     of  domicile  governs  movables  ...         ...         ...         59 

lawgivers :  ancient     ...         ...         ...         ...         ...         ...         ...  5 

„          the  Romans  the  first       ...                     ...         ...         ...  5 

Laws  are  but  the  clothes  of  justice  ...         ...         ...         »•.         ...  12 

must  be  applied  to  particular  transactions 14 
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Laws  of  another  people  borrowed,  when  jnst        8 

„     public,  private,  civil, 15 

Legacy,  remained  valid  even  if  over  specified  amount,  by  lexfuria    43 

Legal  controversy,  guides  in 7 

Legal  hypothec  for  money  lent  for  repairs  of  buildLogs 50 

Legates,  protection  of 134 

Legislative  interpretation  of  law      45 

„         amendment  of  law  48 

Legislator  may  speciaUy  apply  new  punishment  and  penalties  to 

former  laws  ...  ...         ...         ...     44 

Legislator  alters  harsh  law 48 

Legitimate  ofEspring,  who  are  115 

„  „         Judge's  discretion  as  to         115 

Legitimacy  by  subsequent  marriage 116 

„         presumption  of      116 

difficulties  as  to,  caused  by  neglect  of  year  of  mourning  116 
uncertainty  decided  by  resemblance  to  parents  ...  116 

Letters  requiHitorial  for  execution 89 

Letting  and  hiring,  origin  of,  described      20 

Lex  Cincia  as  to  donations 43 

Lex  domicilii  ...         ...         ...         ...         ...         ...         ...         ...  148 

,,     rt?l    DlLoD         ...  *••  ...  ...  .•  ...  ...  ...      X40 

Lex  loci  rei  sited  (law  of  the  situation)  governs  immovables        ...     98 
Leyden  University  has    exceptional  rules    for  guidance  of  its 

BvuueiixB    ...         ...         •••         .•■         ..  ...         ...         ,,,     tjy 

Life,  taking  of  another's,  when  allowable 18 

Light  and  prospect,  obstruction  of 68 

Loan,  origin  of,  described      20 

Long  lapse  of  time  needed  for  custom         ...         ...         ...         ...     51 

Lower  proprietor        ...         135 

Macedonianum  Sctum,  founded  on  "  the  civil  law  by  origin  "        22,  36 

Madmen,  paternal  power  of 113 

Madmen  retain  paternal  power  over  grandchildren  ...         ...  113 

Madmen  retain  rights  of  inheritance  113 

Madmen,  preference  of  on  curators' estates  ...         ...         ...     7*6 

Madmen's  children  adiate  without  consent 113 

„  „       marry  without  consent    ..         113 

Madness  excuses  crime  35 

.  Madness  does  not  break  paternal  power      126 
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Money  to  buy  immovables  not  immovable 139 
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Pandects,  Justinian's 6,25 

Papirian  Law,  the      ...         ...         ...         ...         ...         ...         ...     24 
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Parents,  obligation  to ...     17 

„      not  sued  without  permission  35 

Parents' correction  of  children         114 
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Paternal  power,  how  not  brokvn       126 
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Pier  in  the  sea...         ...         ...         ...         ...         ...         ...         ...  138 

XrlOuB  UBOd  •«.  ...  ...  ...  ...  ...  ...  .a.    AvtB 

A  ircfclAJa   ...  ...  ...  ...  ...  ...  ...  ...  ...      JL4#A 
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Practice  of  law  without  theory  insufficient ...         ...         ...         ...       8 

Practice,  as  matter  of,  it  it  better  to  rescind  formally  what  is  null    43 
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„        „  „  „  „        unless  the   gain    is 

L/K^&  Vl*i^7     •••        •*•        •■•        «••        ••»        ■•■        •••        •••    ^DmI 
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SUMMAEY. 


it: 


!•  Ocmeeiming  thd  ndeessity^  o!  laws ;  and  the  first,  leacUngf  anthon 
6f  lawtf  amon^  nations:  then  of  the  author's  scope  in  this 
work.  Surveying  the  origin  and  growth  of  inankind,  he 
shows  it  has  never  been  without  roles  as  to  the  right  and 
honest,  neither  in  primitire  ages,  nor  in  more  eorrcpt  times. 
Afterirardtt  it  beeame  neoessarr  to  redtiee  laws  to  wriUhg^ 
and  w^onlnmodate  to  pnblio  and  private  ufte.  Examples  given 
from  h^tory  of  nations  which  kid  down  precepts  to  guide  the 
bnblie  good.  Oodifiaation  followed,  especially  among  the  Bomans. 
JttHtn  Cifesar's  Code  frustrated  by  his  death.  Private  Juris* 
oonMiits  oodified,  and  there  came  a  variety  of  codes  down  to 
Just^nian^  bigest,  on  which  this  work  is  a  commentary ;  the  nuthor 
illfmlrating,  amending,  improving,  widening  it,  by  a  compiiArison 
with  the  law  of  Holland. 

S.  Whiit  taws  should  h,i\  before  we  oan  refer  to  Boman  or  Oanon  law.    la 

t   j  f  tase  of  controversy,  first  consult  municipal  law :  then  the  non-written 

,  ,   law  and  customs :  then  the  Roman  law  and  the  Canon  law,  %,e.,  the 

!   Boffia^u  law  where  not  in  'disuse,  as  it  is,  tjg,t  adoption,  slavery,  manu* 

'   Ufasion,  and  where  nndeviated  from  by  statute.     In    Aesdomio 

si;ccessions,  refer  to  Boman  law,  its  prototype,  bot  in  Soabinican  to 

law  of  Holland  and  Zecland.  If  our  own  laws  and  customs  £ftil,  refer 

toJHsi  laws  and  customs  of  neighbouring  countries.    Failing  all 

other  aids*  fall  back  on  natural  equity  and  sound  reason. 

3.  The  accurate  knowledge  of  the  Roman  law  is  nevertheless  desintblo. 

4,  Jurisprudence  defined.    It  is  called  a  knowledgo  of  things  divine  and 

bnman.    It  is  a  philosophical  study,  and  a  divine  study,  as  shown  by 
many  examples  cited  in  the  text. 

&  The  honum  and  aequum  (t.e.,  the  good  and  the  just)  should  not  be  sepa- 
rateil, according  to  our  law.  Jurisprudence  is  the  rule  of  the  wq^wm 
et  iniquumi — note,  the  honwn  st  cequuMt^  for  the  honum  «/  ceguum 
cannot  be  separated,  as  some  of  the  ancients  strove  to  do,  nor  the 
tngenium  magiinm  (great  intellect)  from  the  honum.  Judgments, 
excebtions,  i^titutions  must  rest  on  the  honvm  et  cegiHi^iH 
which  is  therefore  their  foundation  ;  although  either  may  cease  under 
particular  eircnm Stan (^.  Thus,  a.  The  Emperors  allowed  a  bus- 
.  'band  to  whom  his  wife  Committed  hei*se1f,  to  administer  her  dowry, 
• ' bdt'not  to  alienate  it  'without  her  consent,  h,  We  must  restore  to 
a  thief  What  we  receive  from  him  on  doposit^  unless  the  owner 
iq^ypean  to  daim  it. 

B 
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6.  In  what  sense  it  is  true  that  eqnit  j  shonld  be  preferred,  in  deciding,  to 

strict  law.  The  leges  and  the  jtie  ecriptuyn  are  founded  on  ec^nity 
both  in  their  original  inception  and  subsequent  change.  Sometimes 
they  have,  in  cases  unprovided  for,  to  be  extended  to  like  caseji,  on 
equitable  principlos  rather  than  those  of  strict  law  or  very  refined 
construction.  The  Judge  should  follow  equity  in  construing  the 
written  law,  and  not  be  bound  too  strictly  by  its  words  in  opposition 
to  its  sense,  e,g.,  it  was  death  by  Roman  law  to  ascend  the  city  walls, 
but  surely  not  if  the  object  be  to  repel  an  enemy  P  Nor,  on  the 
general  principles  of  an  "  action  to  produce  "  would  it  be  equitable 
to  enforce  a  student  to  produce  his  oooks  of  study.  The  Prinoeps 
exercises  clemency  and  pardon.  The  Judge  decides  according  to 
the  law,  if  plain,  leaving  it  to  the  princeps,  or  legislator,  to  alter 
where  it  is  evidently  harsh. 

7.  Why  Justice    is    defined    on   the    basis  of  a  desire.     The    aim  of 

Jurisprudence  is  Justice.  Justice  defined :  "  the  desire  to  render 
to  everyone  his  own,*'  which  is  the  foundation  of  justice,  is  not 
the  desire  e.g.,  of  the  thief,  robber,  or  maJd  fide  possessor,  who 
restores  by  order  of  the  Judge ;  and  yet  it  may  be  present  with  one 
who,  by  misfortune,  shipwreck,  fire*  or  enemy^s  inroad,  cannot  pay 
his  creditors  as  he  wonld  wish  and  yet  hopes  to  do.  Distinction 
between  a  just  or  unjust  action,  and  that  is  which  is  justly  or 
unjustly  done: — a  thief, forced  to  re'^nrn  his  spoil,  does  a  just 
action,  out  does  not  act  justly,  for  there  was  no  intention  to  do  so. 
An  insolvent  debtor  does  an  unjust  action,  but  does  not  act 
unjustly,  for  it  aiose  through  misfortune. 

8.  Why  Justice  is  said  to  be  the  constant  and  perpetual  desire.    The 

infirmity  of  our  nature  does  not  allow  this  desire  to  be  perfect  or 
continual  :  that  would  be  divinity  :  still  the  standard  to  which  we 
aspire  must  bo  that  of  a  desire  thus  perfect  and  continual.  A  change 
of  law  from  time  to  time  does  not  show  a  change  of  this  desire,  or  of 
iustice,  for  laws  differ  with  the  differing  condition  of  men  and  times. 
They  are  but  the  mantle  of  Justice.  The  mantle  does  not  change 
the  man ;  so  with  Justice.  The  true  man  is  ever  constant  to  the  law 
as  it  stands. 

9.  The  division  of  Justice  into  commutative  and  distributive  ;  and  what 

proportion  is  observed  in  each.  Justice  is,  a.  Commutative,  b.  Dis- 
tributive. 

a  refers  to  commerce.  Arithmetical  proportion  used.  The  subject 
mnttcr  rcgai*ded.  not  the  person  :  unless  the  equality  of  former 
being  evenly  balanced  you  decide  by  the  person.  Thus,  equal 
price  being  offered  by  ovriierofpmjflyte^isis  and  a  stranger,  prefer 
owner :  at  public  auction,  prefer  cognate  to  creditor,  creditor  to 
stranger:  partner  to  stranger,  in  partnership  divisions. 

(  refers  to  rewai*d.«i  and  penalties.  Here  the  person  is  regarded» 
as  a  rule.  Geometrical  proportion  is  observed.  For  same  crime* 
one  more  punished,  other  less.  So  with  rewards.  Fines  varied 
according  to  sex  and  coudition  among  the  Romans  :  so  inlaw  of 
Holland. 

10.  The  division  of  Justice  into  expletriz  and  attributrix :  and  how  every 

thing  which  i^  lawful  is  not  honourable.  The  division  in  the  last  § 
is  very  similar  to  that  of  Grotius :  i.e.  a.  expletrix,  b.  attributrix. 

a.  That  to  which  persons  are  bound  in  equity  and  natural  reason, 
but  can  be  forced  to  by  law;  e.g.,  rights  of  ownership,  obliga* 
tinns  by  contract,  quasi  contract,  and  delict. 

b.  That  to  which  persons  are  bound  in  equity  and  natural  reason, 
but  can  not  be  forced  to  by  law,  e.g.,  rich  supporting  poor; 
reward  good-doer ;  give  gifts  for  gifts ;  give  counsel  to  those 
without  it :  inheritances  and  legacies  given  to  nearest,  and  tboae 
deserving  by  mpeot  and  good  offices. 
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Not  an  that  is  lawfal  is  honcmrable.  Many  laws  declare  things  lawful 
the  contrary  of  which  they  would  prefer. 

1.  Conditional  sale  of  wine,  allowing  it  to  be  thrown  oat  by  seller, 
who  is  yet  commended  if  he  conserves  it  for  bayer. 

2.  Concnbinages  approved :   and  yet  lawfal  marriage  preferred 
and  encoarasced  by  the  Romans. 

11.  What  law  is  in  its  varied  sense,  and  from  what  sources  it  is  collected. 

JuriB  consnlis  should  not  merely  contemplate  Justice  in  the  abstract, 
but  apply  it  practically  to  the  circumstances  of  life,  as  Judges  or 
advocates.  The  law  in  this  sense  is  but  a  rule  or  standard  of  action, 
as  is  variously  defined  by  authors  cited  in  the  text.  Whether  it 
be  public  or  private  law,  the  law  of  nature,  of  nations,  or  of  the 
State,  its  precepts  are,  to  live  honourably,  injure  no  one, and  render 
unto  everyone  his  own. 

12.  Natural  law  defined :  "  what  nature  teaches  all  animals.*'    For  it  is 

admitted  that  brutes  have  no  capacity  of  right  or  wron^r,  but  they 
have  instinct,  its  shadow.  The  poets  have  fancifully  attributed  cus* 
toms.  etc.,  to  bees,  and  the  philosophers,  auger  and  other  mental 
attributes  to  ants. 

13.  Not  all  that  a  man  does,  however,  is  right,  or  founded  on  the  law  of 

nature ;  he  may  merely  follow  binite  instinct.  Otherwise  inc«!st, 
adultery,  lawless  violence,  would  be  allowed.  It  is  only  right 
where  right  reason  guides. 

14u  Some  rashly  deny  that  there  is  a  law  of  nature,  saying  there  is  no  law 

S'ver,  no  penalty ;  I  will  not  trouble  to  argue  against  this,  for  God  is 
e  author  of  nature  and  the  natural  law.    Its  observance  brings  us 
benefit,  its  non-observance  misery. 

15.  What  is  the  first  principle  and  foundation  of  natural  law  P     The  foun- 

dation  and  first  principle  of  this  natural  law  have  been  varionsly 
described,  a.  Some  place  its  foundation  on  its  agreement  or  dis- 
agreement vith  natural  and  sx:ial  reason,  undepraved.  but  this  begs 
the  question,  for  what  i«incornipt  nature  and  right  reason  P  h.  Others 
on  the  social  character  of  mankind,. but  wrongly,  for  natural  law  in« 
eludes  not  only  our  duty  to  our  fellows,  but  to  God,  and  to  ourself, 
when  far  removed  from  society.  Besides,  the  natural  law  is  older 
than  society.  God  is  its  real  foundation,  the  knowleda^e  of  Him  as  a 
Pai^nt,  fear  of  him  as  a  Master,  love  of  him  as  a  Father,  without 
superstitioQ.  It  teaches  us  love  of  parent  and  of  country;  to  respect 
and  protect  ourselves,  using  and  not  abusing  our  means  of  support ; 
to  cultivate  society,  on  the  members  of  which  wo  are  variously  and 
mutually  dependent:  to  procreate  and  educate  children,  promote 
community  of  life,  helping  and  being  helped..  Hence  we  mujt  do  to 
otht*rs  OS  we  wish  that  others  should  do  to  ns.  Wo  may  guard  and 
defend  ourselves  against  thieves;  robbers,  enemies,  and  ajjpiinst  the 
violence  of  others,  meeting  violence  with  violence,  even  killing  the 
aggressor,  if  lifo  or  honour  cannot  be  otherwise  maintained. 

16.  The  law  of  nature,  being  divine,  is  immutable ;  for  God  cannot  change. 

17.  This  is  in  theory,  but  in  practice  it  may  be  mutable  under  exceptional 

circumstances.  In  theory  it  forbids  homicide,  yet  one  can  kill  a 
robber  using  violence,  and  judges  can  order  executions.  Besides 
in  many  respects  the  law  of  nature  advises  but  docs  not  command, 
and  then,  in  just  cases,  you  can  depart  from  its  suasion.  In  early 
days,  too,  there  was  full  treedom,  and  community  of  goods ;  but  as 
society  grew,  and  wars  waxed,  came  individual  ownership,  and 
slavery. 

1&  The  law  of  nations  defined.  Divided  into  a,  FrimsBval.  &.  Secondary. 
The  former  is  the  law  of  nature  adopted  by  nations,  embracing  wor* 
Bhip  of  God,  obedience  to  parents  and  country.  The  latter  is  what 
the  changing  circumstances  of  nations  require  from  time  to  time  to 
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biB  aooommodated  to  their.  growt)i ;  thn9  ojchftfigo  mt  came  ioto 
ioroe^  then  laoncy,  then  purohasc,  then  letting,  then  .Wna  for  m 
time  or  at  plenBurp,  then  lending  and  borrowing,  ,tl>cn  ^pledge,  for 
greater  securit^y  of  one's  capital  let  or  lent,  th^p-  9^^ldat^  deposit, 
paHnership.  Some  nations  adopted  these  xorms  of ;  bbntractB : 
others  not.  It  was  a  purely  optional  matter^  .  For  inft^nc^^ 
Bolland  docs  not  approve  slavery  or  manumission.  Under  .the  law 
of  nations  falls  the  sending  uf  embassies,  the  forinfiil  t)rOclamation 
of  war;  the  sending  of  hostages  and  ambassadors  to  make' peace, 
ajd  their  recognition  or  iion -recognition,  at  pleasitre,  by  different 
nations  disposed,  or  not  disposed,  to  recognize  them,  ias  tUe  case 
may  be. 

19.  Bnt  all  a  nation  introduces  into  use  contrary  to  reason  is  not  fpunded 

on  the  law  of  nations,  but  rather  on  an  abuse  of  it.  ,^   ^ 

20.  The  civil  law  defined*    It  exists  either  a.  By  origin,  which  is  not  directly 

founded  on  the  law  of  nature  but  on  a  general  equity,  e.o^,  wills, 
public  solemnities,  Falcidian  fourth,  S^-natti*  Coneiiliuin  Jawdcnu 
artum,  VeUeianuw,  and  other  Roman  laws,  b.-  By  approval^  estab* 
lished  by  natural  reason,  or  adopted  from  other  nations. 


•  1.  As  often  aiit  with  oarefnl  contemplation,  we  may  ohooee  to  atu^J 
the  primordial  condition  of  the  human  race,. its  inorenae^.  and  its 
prolonged  duration  onwards  to  tlie  present  day,  we  will  find  that  in 
no  place,  and  in  no  time,  did  it  exist  without  laws  regnlating  the  right 
and  the  hononrable.  Not  even  in  those  regions,  nor  in  thode  ages,  vhtt 
savage  mortals  were  ignorant  of  all  the  practiees  of  a  more  cultured 
life»  when  herbs  and  acorns  were  their  food,  the  forest  their  home,  and 
when  the  wife,  dwelling  in  the  mountains,  strewed  the  woody  couch 
with  leaves.  And  although,  through  the  fall  of  our  first  ancestors, 
there  perished,  with  prim»val  integrity  of  morals,  also  the  exact  use 
of  as  inoorrupt  and  an  infallible  reason  in  all  things,  still  neither 
mental  vigor,  nor  the  sense  of  tirtue,  was  ever  so  wholly  lost  to  man 
that  some  sparks  of  the  principles  of  what  was  just  and  honourable 
did  not  survive;  like  the  ruins  of  some  splendid  mansion,  or  the 
timbers  saved  frpm  some  shipwreck.  Thus  there  remained  over  in 
the  hearts  of  men  some  remnants  of  an  imprinted,  inborn,  divinity  : 
0ome  rules  of  justice  and  equity,  divinely  engraven  and  inborn  : 
dictating  unto  each  one  what  was  lawfal  and  what  was  unlawful, 
what  to  do,  and  what  to  avoid.  Each  one  discussing  these  rules 
within  himself,  with  a  sedate  mind,  and  cogitating  over  them  with 
himself,  could  not  fail  to  recal  them,  thongh  by  strength  not  his 
(>wn,  since  not  merely  did  the  sacred  writings  point  them  out  |to 
hjTP,  but  i\lBo  the  teachings  of  the  best  and  most  learned  of  mankiincL 
'POT  to  them  it  seemed  that  the  recollection  of  a  life  well  spent,  akid 
deeds  well  done,  is  very  pleasant  to  good  men,  and  makes  tkem  fear 
nought,  since  they  ore  nuconscioua  that  they  have  ever  oommitted 
any  ^me.  Thus  in  adverse  moments,  too,  they  teek  the  ooASolations 
and  prefitent  joys  which  their  easy  minds  minister  to  thenu  The 
wicked,  on  the  other  hand,  are  ever  pricked  by  the  consciousness  of 
their  misdeeds,  armed  as  it  were  with  a  sconr^  against  their  impro- 
bity; and  ara  agonised  with  thie  terror  of  penalties  ever  fiittinfg^  beToto 
their  eyes.  And  although  the  love  of  virtue,  and*  oif  the  ^rue' praise 
^iRrbijb.h  is  it^ .  cpns^uence,  ought  to  alhire  everyone  io^i  jinghti 
ali^oug^  very  many  men  oelieved  in  a'genius  of  their  own,  a  xdtdaiy 
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GK>d,  given  to  (liem  ^Hen  ^rst  bom,  ^e  f  ature  mystic  guid^ .  of  their 

Wii<S)d^  liVes,   the  divinity  guiding  aright  all    hnraan  actibn^:  %iS\l 

eip^ence,  the  thififtrb^s  of  all  ages' and  peoples  has  constantly  iesttfiea 

ihat  mortals  have  notwitb standing  this  not  lired  perfect ^ivef<,  pnro 

from  evil,  hut  thnt  everyone's  mind  was  i*athcr  inclined  to  all  things 

tmptotis  and  unjust,'^8eeing  and  approving  the  better  course,  bizt 

fbllowifig  the  worse.    Lest,  therefore,  every  man  should  be  led  awajr 

t»y  so  depraved  an  instinct,  spurning  the  dictates  of  right  reason  and 

^'^i '  unopntaminated    miiid ;' transgressing,   according    to    his    own 

lidmonsness,  the  bounds  of  whaf  is  right  and  equitable,  whether  aS 

^ards  his  public  or  private  *  duties ;  lest  by  recourse  to  endless 

fiiputatibns,  toll  of  conflict,  and  by  sophistical  arguments  the  result 

df  intention  or  error,  he  should  take  these  as  guides  for  himself  ^ni. 

cithefs,  and  establish,  from  out  the  fixed  principles  of  good  and  evil; 

llthlts  which  were  uncertairi,^  erroneous,   vaiying  according  to  his 

hvni  heed  and  aim, ,  'colouring  them  moreover  with  a  show  of  equity'; 

t^i  these  things  should*  ha{)pen,  I  say,  it  Mras  necessary  not  merely 

te'cotifirm  the  aforesaid  inborzi  rules  of  nght  and  wrong,  the  umver^ 

ttictates  of  the  natural  Jaw, '  by  having  written  laws  for  each  nation^s 

'i&scf,  but  more  especially  to  .ac6ommodate  them  to  the  moral  actions  t^ 

Men  in'  Common  lifd,  $o  tfaatthe  more  certain  and  uniform  principle 

bf  justice  pervading  thb  dtmimunity  might  exist  also  in  the  individuah 

>%wards  being  added  to'  incite'  virtue,  and  penalties  to  deter*  vice. 

^s  to  which  Gicet^  say^  eit^liehtly  in  his  De  Oratore,  Book  1,  cap.  43 1 

**from  these  (viz.,  the  hiWs)  W^  see  that  very  great  dignity  is  td'be 

tibught ;  for  the  true,  the  just,  and  honest  labour  is  adorned  with  honors, 

^ith  rewards,  with  -  ^plendbiir  ;  the   vices  and  frauds  of  men  are 

^nished  with  penalties,  i^oxijihies,'  chains,  stripes,  exile,  and  death ; 

^d  we  are  taught,  not'  by  et^dle^  disputations  full  of  strife,  but  by 

the  authority  and  at  the  nod  of  'the  law,  to  have  our  passions  under 

fontrol,  to  coerce  all  oiir  lusts',  ^  protect  our  own  propertr,  to  kee() 

tttir  minds,  our  eyes,  our  iiaiids,  from  what  belongs  to  others.      Hence 

ft.'iS'  that  among  many  of  the  tnore  ancient  nations,  whether  those 

telebrated  in  historic  record,  or  in  the  partly  fabulous  narrations  df 

tb'e  ix)et8,  we  find  very  many  conspicuous  for  the  glory  of  their  jnris^ 

prudence  and  their  stddy  of  ^uity :    nations    whom  the  popular 

mmbition  did  not  raise  abovC  other  nations,  but  a  studied  mocferatfon 

llinked  amongst  the  good  j  nations  which  noting  how  full  of  danger  and 

bbhfusion  it  is  when  a  country  was  ruled  by  an  uncertain  law,  and  how 

Very  himentable  the  issue  Of  sach  a  state  of  things,  laid  down  precepts 

j|iteuliar  and  suitable  to  the  genius  ot  requirements  of  their  citizens,^ 

precepts  which  would  serf e  as  aids  and  safeguards  to  inferiors,  and 

reins  to  the  superior,  and  according  to  which  every  one  would  be 

allotted  what  was  his  own.    On  <fais  certain  basis   Saturnus  once 

fashioned  the  people  of  Latium  by  his  laws,  Bacchns  the  Indinns, 

Ttdlus  the  iBnotrians ;  iii  like  manner  the  Gorinthians  ow*e  their 

{institutions  to  Phidon,  the  Milesians  to  Hippodamns,  the  Lesbians  to 

Mscarius,  the  Getans  to  Zalmolxis,  the  Egyptians  to  the  thrice  great 

)ffercnrius :  and  it  is  long  since  known  ftx>m  t^e  leading  writers  on 

Antiquities  that  Mino  ga^e  to  the  Grctans  the  laws  by  which  thej 

were  ruled,  Arumba  to  the  Enirotad,  Philolaus  to  the  Thetmns,  Zaleucds 

lo  the  Locrians,  I)rac6  and  Solon  to  the  Athenians,  and  Lycnrgus  tr> 

Hhff  Spiirtans.    That  the  Bcmia'ns  were  the  first  authors  of  law,  ancient 

Vtit*siniple>  &r  removed  from  all  ambition,  favour,  hatred,  partiality, 

jtf^cokTQpiiO]^,  joa  ^will  iiowhere  better  leaiH  than  from  Tantns^  who 
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says  in  his  Annals^  bk,  3,  cap.  26,  27 :  "  Romulus  ruled  us  at  will ; 
then  Nnma  bound  the  people  by  religious  rites  and  a  divine  law  ; 
some  laws  were  made  by  Tallas  and  Ancus ;  but  more  especially  was 
Servius  Tullias,  the  author  of  laws,  which  even  the  kings  obeyed. 
When  Tarquinius  was  driven  away,  the  people  made  many  laws 
against  the  Actions  of  the  fathers,  for  preserving  liberty  and  cement* 
ing  concord ;  and  when  the  Decemviri  were  created,  the  "  Twelve 
Tables"  were  composed,  gathered  from  wherever  there  was 
anything  excellent  to  find, —  their  aim  an  equal  law."  But  the 
industry  of  the  leading  men  and  jurisprudents  of  the  Republic  did 
not  stop  here ;  nor  could  it,  regard  being  had  to  the  need  of  the 
people.  For  when,  with  a  change  of  times,  and  of  mens'  manners,  the 
laws  likewise  began  to  change,  new  laws  to  be  added  to  the  old  ones, 
and  the  laws  as  a  whole  to  increase  in  bulk,  men  began  to  think  about 
a  certain  *^  art  of  law "  as  we  may  term  it,  or  at  all  events  of  its 
methodical  digest,  lest  a  confused  chaos  of  law  should  be  the  result. 
Hence,  confining  ourselves  now  only  to  the  Romans,  Julius  Csssar  first 
of  all,  as  we  find  from  Suetonius,  in  his  life  of  him,  cap.  44,  determined 
to  '*  reduce  the  civil  law  to  a  certain  method,  and  from  an  immense 
and  diffuse  store  of  laws,  collect  the  chief  and  best  laws  into  a  very 
few  books.'*  But  when  his  death  prevented  his  meditated  execution 
of  this  plan,  from  that  time  forward  many  private  individuals  system, 
atised  the  laws  and  constitutions  for  their  own  use,  and  for  the  use  of 
others.  This  is  abundantly  shown  not  only  by  the  Gregorian  and 
Hermogenian  codes,  but  by  the  volumes  of  difEerent  juris  consnlts, 
whether  published  as  the  Institutes  or  the  Digest,  the  memoried  name 
of  which  our  Pandects  still  preserve.  In  these  Pandects,  besides 
innumerable  other  excellent  monuments  of  jurisprudence  not  to  be 
despised,  we  find  parts  taken  and  collated  from  the  Institutes  of 
Ulpian,  Marcian,  Gains,  Florentinus,  and  others,  and  from  the  Digests 
of  Jalianus,  Alphenus,  Marcellus,  Celsus,  and  many  others.  That  the 
Emperors  themselves  were  more  tardy  in  issuing  books  of  law  on 
public  authority  is  evident,  if  we  except  Hadiian  and  Theodosins  the 
youngs,  the  former  of  whom  was  the  author  of  the  perpetual  edicts 
and  the  latter  of  the  Theodosian  Code.  Until,  at  last,  Justinian 
bending  his  energies  thoroughly  to  remodelling  the  Roman  law  and 
reforming  it  for  the  better,  not  only  brought  the  most  sacred  constitn. 
tions  of  the  Emperors  into  excellent  consonance,  but  directed  his 
attention  to  the  numerous  volumes  of  the  olden  jurisprudence,  selecting 
from  them  the  most  useful  fragments  :  (Triboman  adding  to  or 
detracting  from  them,  so  as  to  accommodate  them  to  the  requirements 
of  the  times).  Justinian  thus  gave  to  the  world  his  celebrated  work, 
the  Pandects  or  Digest.  It  truly  is  the  most  holy  repository  of  the 
entire  Roman  Jurispi*udence,  and  abounds  in  the  most  precious 
treasures  which  have  been  gathered,  through  many  centuries,  from  the 
fonntains  of  the  just  and  equitable,  by  the  best  priests  of  the  Law, 
illustrious  for  their  culture  of,  their  veneration  for,  a  justice  and  wisdom 
which  were  neither  simulated  nor  afiPected.  And  I  have  thought  that 
'  it  would  be  labour  not  ill-bestowed  if  I  should  illustrate  its  fif^  books 
by  a  commentary,  and  also  add  to  the  definitions  of  the  Roman  Law, 
mention  of  whatever  was  amended  in,  or  added  to  it,  or  of  wherever 
it  was  aided  by  a  more  liberal  interpretation,  according  as  to  our  own 
or  neighbouring  nations  it  seemed  fit  so  to  do,  on  account  of  peculiar 
reasons  urging  them.  To  omit  to  do  this  would  be  to  deprive  anyr 
explanation  of  the  Roman  Jurisprudence  of  much  of  thto  desired  gooOt 
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as  win  be  evident  to  anyone  who  reflects  that  laws  also  have  their  age 
and  destiny :  that  what  once  was  considered  nnlawfal,  has  since  come 
to  be  regarded  as  lawful,  and  on  the  other  hand  what  was  formerly 
forbidden,  is  now  allowed  to  be  done  without  reproach,  as  I  have  more 
fnlly  explained  in  my  oration  **  Oa  connecting  the  knowledge  of  the 
Roman  and  Modern  Law."  And,  as  another  reason,  it  shoald  further 
be  remembered  that  in  settling  controversies  among  litigants,  the 
foremost  places  is  now  no  longer  wont  to  be  given  to  the  Justinaneian 
Law. 

>  2.  Wherever  there  is  a  controversy  between  two  or  more  persons, 
we^mnst  first  of  all  see  whether  it  has  not  been  settled  by  the  words, 
or  by  the  intention  and  meaning,  of  the|wntten  municipal  or  provincial 
law.  These  being  wanting,  we  must  have  recourse  to  the  unwritten 
laws,  the  established  customs  of  the  country,  to  which  we  must  add 
the  ancient  parcemiss  or  proverbs  of  the  nation,  confirmed  by  the  long 
nse  of  the  people.  I.  si  chorus  79.  §.  his  verbis  l.ff.de  legatis  3  (1.0., 
Digest  33.  1  and  2.  L  79.  §  1.)  •  ^-  solent  6,  §.  tdt  ff.  de  offic,  proconSf  et 
legatis  (t.0.,  Big,  (I.  16.  G.)  Ant.  MaithevA  tract  deparcemiis  Belgarum 
Juriscons,  If  the  question  at  issue  cannot  be  settled  from  these  sources, 
then  only  are  the  decisions  of  the  Roman  Law,  and  the  illustrations  of 
the  Canon  Law  to  be  admitted,  as  has  been  observed  hj  Eguinaritts  Baro 
en  the  tide  of  the  Institutes  de  Justitid  et  Jure  n,  3  (i.e.,  Justinian^s 
Inaiitutes  1.  1.)  :  Zoezius  ad  Fandectas  tit.  de  legihus  part  2,  de  con* 
suetudine  num.  25  et  seqq. :  Lambertus  Ooris  adversar,  tract,  4  §  1. :  8vnu 
van  Ctroenewegen  ad  procem.  Instit,  num.  1  et  seqq.  My  father  Fa/ul 
Voet,  Tract,  de  usu  juris  civil,  et  canonici  cap.  5.  Ahrah,  a  Wesel  ad 
novdlas  constit,  UUrajectini  art.  10  num,  10  et  seqq. 

But  note  that  we  cannot  even  have  subsidiary  reconrse  to  the  decrees 
of  the  Roman  law  whenever  it  appears  that  by  universal  cnst'Om  this  or 
that  branch  of  Roman  law  has  fallen  into  total  disuse ;  for  example, 
with  regard  to  adoption,  slavery,  manumission.  Although  statutes 
have  enjoined  anything  generally,  or  custom  has  introduced  it,  the 
Roman  law  ought  to  be  admitted  where  there  is  no  decision.  Oude* 
linus  dejure  noviss^  lib,  1,  cap.  13,  almost  at  the  e^id.  Nor  is  that  axiom 
of  constant  application  which  says,  what  is  omitted  in  a  statute  must  he 
suppUed  from  the  civil  law,  and  decided  according  to  it.  This  maxim  has 
only  force  if  the  civil  law  has  been  at  one  time  received  on  that  par- 
ticular subject  matter,  and  certain  additions  are  found  made  to  it  by 
statute  or  deduction  made  from  it.  For  if  the  object  of  the  statute 
has  evidently  deviated  from  the  fundamental  principles  of  the  Roman 
law,  what  is  wanting  can  with  less  safety  receive  its  supplement  and 
definition  from  the  Roman  law  Hu^o  Grotius,  in  Besponsis  Juriscons* 
Hollandarum  (i.e,,  Dutch  Consultations)  Part  3,  vol.  2.  Cons,  197,  nwn, 
14i  et  seqq.  Therefore  it  also  is,  I  think,  that  the  Courts  of  Holland, 
having  remodelled  both  the  Scabinican  and  ^sdomic  law  of  succession, 
laid  down  that  in  the  ^sdomic,  as  more  especially  resting  on  Roman 
law  principles,  recourse  was  to  be  had,  in  undecided  cases,  to  the 
maxims  of  Roman  jurisprudence ;  but  that,  in  regard  to  the  Scabinican 
law,  what  was  wanting  ought  to  be  decided  upon  by  the  ancient  law  of 
succession  of  Holland  and  Zeeland.  Whence  it  has  been  laid  down 
by  some,  nor  wrongly,  that  when  the  customs  of  any  country  are 
obscure  or  uncertain,  we  may  not  imprudently  inquire  into  the  usages 
and  customs  of  neighbouring  places.  For  although  it  is  true  that  the 
laws  of  one  territory  do  not  exert  their  force  in  other  places  beyond 
t&at  territozy,  and  are  so  far  of  strict  application,  and  althougn  we 
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cannot  argue  or  infer  from  the  custom  of  one  place  a^  to  the  ci^i^m  of 
anotlier  place,  l.  vlL  ff.  de  junsdictione  (Diff.  2. 1.  ^&:  )  Jacob  Cpren 
olservoL  31.  ntiwi.  18,  19;  still  this  doep  not  prevent  ns  following  if 
onr  judgment  the  mazimB  of  ceighbonring  nations'  where  thej  are 
ionnded  on  reason,  as  examples  or  djec^sions  prndj^ntljr  arrived  at,  pro- 
Tided  we  are  oarselves  destitute  ot  law9  and  CT(8toms.  Nor  is  it  $fi 
unknown  thing  that  one  people  should  borrow  lawptron^  another  people^ 
of  their  own  free  will,  as  laws  which  are  cquaf  and  just.  Many  a  law 
was  approved  by  the  Romans  which  had  formerly  pleased  the  Greeks  : 
and  sometimes  the  nobles  of  Zeeland^  as  well .  as  of  other  pravinces, 
adopted  with  repetition  of  almost  the  very  same  words, '  the  Statutes 
made  hy  the  Counts  of  Holland,  for  the  benefit  Of  their  own  citizens 
and  the  public  good.  Compare  Flacitum  Ord.  HoUand.\%  December. 
1595.  wL  1.  placitor,  fag,  4S2,  withplacito  Ord.  2j£eland*  19  Sutij  1607. 
d,  vol,  1.  pag,  495,  item  pag.  491 .  cum  pag,  502 :  Groenewe^en  ad  d.proasfipik 
Inititvtt  rmm.  16  et  segq^.  ihique  ])D,  cit  To  which  we  piust  adc(  &at  in 
IBvery  case  where  the  customs  of  neighbounng  regioi^  are  wanting,  wp 
must  have  subsidiary  recourse  to  nattiral  .equity  and  right  reason. 
Suettte  de  officio  jvdicis  cap.  5.  num,  54.  etsegg. 

3.  But  still  what  I  have  so  far  said  does  not  render  an  accurate 

knowledge  of  the  Boman  Law  nowadays  unnecessary ;  nor  take  Away 

from  the  necessity  of  still  learning  those  branches  which  tooin^prudent 

or    less    skilled  jpersons    rashly   assert  must  be  unlearnt,  bepaui^ 

abrogated  in  the  Court  practice,  as  I  have  shown  by  many  examples 

In  my  oration  •*  on  joining  the  knowledge  of  the  Boman  and  Modem  Law: 

JTor  do  I  wish  to  be  the  only  witness  of  this.     There  is  the  testimony 

of  Aria  FinMvs  ad.  I.  2.  0.  de  rescind,  nendit.  part.  ^  Cftp:  4.  ktttn.  a. 

i[  *'I,"  says  he,  "after  a  long  course  of  reading,  ana  after  \he  ippst 

I  I  Siligent  work  done  iu  Court,  am  of  this  opinion,  .that  ^h6ory;without 

[  I  practice  cannot  give  a  soli^    digested,  knowledge  d|  the  taw ;  that 

•  !  practice  without  theory  proves  very  dangerous  and  deflcv^nt?*    Hear 

\  \  TBwro  ad  tit.  Instit.  ei  Just,  et  Jure,  where  he  says,, /^Tltoi^'fsnotfiing 

in  the  Roman  Law  which  the  Frank  pragmatics  (Bannoi  apply  to  tto 

tise  6f  the  Courts,  and  their  judicial  proceeding^    1  will  snow  .tliis  in 

a. few  words  in  particular  titles.    Too  often  have  I  heard  it  said  in  the 

schools  that    this  or  that  title   is  of   no  force    with  the  J^nks, 

whereas  often   the  effect  and  power  of  the  title  was  unknown,  or 

dlse  those  who  thus  spoke  in  the  gymnasia  knew  nothing  of  'FriaiLk 

law,  save  from  hearsay."    Add  to  this  the  authority  of  Imbertus, 

Morn^ius,  Rebuffus,  Antonius  Faber,  .^nd  others^  whoae  emphatio 

nvords  Antonius  Mattheus  cites  in  his  accomplished  work  De  JwiicUSf 

after  its  preface. 

'  4.  Jurisprudence,  treated  of  in  this  volume  of  the  Pandects,  i^ 
'''the  knowledge  of  things  divine  and  hnman,  the  science  of  the  ju^t 
and  the  unjust,  or  the  art  of  the  good  and  jt:M3t:,a  true  and  not 
a  simulated  philosophy,"  as  we  learn  from  IJlpian  and  the  Instiiutei 
IX  pr.  and  §1;  I.  justitia  10,  ^ult  ffi  h.  t.  (i.  e.  Dig.  1.  1.  10. 
5  1,  Inetit.  h.  t  (1. 1.).  And  it  is  deservedly  so-calleaT  For  who 
will  not  accord  the  title  of  philosophy  to  that  art  which  is  the  teacher 
of  all  the  virtues,  which  excels  both  in  public  and  private  duties,  and 
banses  the  State,  if  nothing  prevent  it,  to  be  constantly,  strongly, 
and  skilfolly  administered :  an  art  on  the  basis  ot  which  '8tat^ 
become  so  renowned  that  in  them  either  Kings  philoeoiihise  or 
philosophers  are  .Kings.  Who  will  dein^  that  Jurisconsultiii  are 
employed  abont  divine  things;  T^ho  jecofieots  that , the  putilic  law,  iM 
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nipira  tells  ns,  an^iexitly,  stood  conpected  with  sacred  things  and 
'flie  pnestB.  I.  X,  §  2.  J^.  h,  t.  fi.e,J)ig/\,  1.) ;  Bosvardus^  VaAorum 
itl/.  5.  Qapr  12,  afmotd  in  the  beginning.  Manllns  Torqaatns  there- 
ton^,  'according  to  Valerius  Mazimas,  lib.  5.  cap  8,  num  3,  is  said  to 
1ia?e  been  most  skilled  in  the  civil  law  and  in  the  sacred  pontificals, 
pracb  the  Athenian,  Atteins  Capito,  and  Cocceias  Nerva  are  said  to 
n^ye  Imown' all  law  divine  and  hiiiban,  according  to  Oell ins,  Noctei 
^Ait.  lib.  11,  cap.  18,  in  pr.,  and  Tacitus  Ann,^  lib/S,  cap.  70,  et  lib.  6\ 
cap.  26.  Yea,  very  often  those  on  whom  was  imposed  the  dntj  of 
aaministering  jnstice,  also  anciently  had  the  care  of  sacred  things ; 
f^qd  it.pfeemed  meet  to  the  nation  that  those  who  held  the  reins  of  the 
whole  empire  and  of  the  pnhlic  rnle  should  also  have  the  highest 
authority  over  divine  things,  as  Servins  witnesses  regarding  the  verse 
of  Virgil,  hook  3  of  the  ^neiad,  where  he  had  spoken  of  Anias  both 
'*  as  a  King  of  men  and  a  priest  of  Phcebns,*'  Servins  adding  *'  that  this 
was  the  custom  of  our  ancestors  that  the  King  was  likewise  the  priest*^ 
the  chief  priest,  and  that  hence  how-a-days  the  Emperors  are  also  called 
cl^ef  priests."  This  is  also  manifest  from  Dio  Gas^ius^  lib.  53,  mv 
paging^  508,  and  from  §  8.  Inet.  derer.  dlvis.  (i.e..  Just.  2.  1.),  taken 
in  conjunction  With  2*  9)  §  !>  /*>  cod.  tit.  Cicero  further  testi^es  to  it 
in  *  his  pro  domo ;  addressed  to  tlie  Pontifical  College,  where  he  says: 
."  though  many  things  were  divinely  invented  and  laid  down  by  our  . . 
ancestors,  none  was  more  excellently  so  than  .that  they  both  Willed  r^ 
you' to  preside  prer  the  religious  rites  of  the  immortal  Gods  and  also  |^ 
tke^ Republic  :  so  that,  the  greatest. and  most  celebrated  citizens  govern, 
ing  the  Republic  properly,  and  as  priests  wisely  administering  religion, 
tl^y  might  conserve  the  Republic.'^  Witnesses  thereof  are  also  the 
kncie|nt  'customs  of  the  G^uls,  and  the  functions  of  the  Druids  among 
ihem :  ihey,  according  to  Jtdius  Ccesar  lib.  6,  de  bello  Oallico^  "  pre- 
sided '  over  things  divine,  made  public  and  private  sacrifices,  were 
interpreters  of  ireligion :  a  great  crowd  of  young  men  went  to  them 
for  the  sake  .of  learning,  and  they  are  held  in  much  honour  amoncp 
uSy  for  they  decide  on  nearly  all  public  and  private  con;troversies,  and 
if  .any  misdeed  is  committed,  jx  murder  is  done,  if  there  is  a  con- 
troversy as  to  inheritances  or  boundaries, 'they  settle  it^  they  fii  also 
rewards  and  penalties." 

.5.  Although  it  is  incumbent  on  Jurisconsults,  who  cultivate  justice 
to  separate  the  '*  just  "from  the  "unjust,'*  the  "la^vful"  from 
ihe  "unlawful,"  I.  1.  §  1./.  /*.  t.  (Dig.  1.  1.),  yet  neither  the 
civil  law  nor  natural  reason  sufficiently  alloy^us  to  separate  the 
"  good "  from  the  "  just,"  any  more  than  to  distinguish  a  man  of 
*' 'great  intellect"  from  a  "good"  man:  You  should  not,  says 
l^heca,  think  it  to  be  true  what  is  said,  by  thai  most  learned  ^m^n 
tivy ;  "  he  was  a  man  rather  of  *  great  intellect '  than  a  *  good  man' : 
it  is, impossible  to  separate  these  things,  either  he  was  good  or  he  was 
haji  ^Itat."^  Our  law  is  certainlv  the  art  of  what  is  good  and  just,  its/ 
tiriestis  profess  a  knowledge  of  what  is  good  and  just,  our  judges' 
aedde.  from  what  is  good  and  just,  adjudicate,  assess,  and  interprett 
according  to  it ;  an  exception  "  ex  bono  et  sb^uo  "  lies  ;  restitution  isl 
madebd  that  basis,  and  thus  the  "bonum"  is  everywhere  joined  to] 
the  "  aequum  "  apd  the  "  a^quum  "  to  the  *^  bonum."  All  this  is  more 
than  manifest  from  very  many  passages  of  our  law.  {.  1.  p^.  et'%  I. 
f,  .h.  i.   (Dig.   1.   1.) ;  §   3.  tnetit.  de  obligatione  ex  consensu  (fn$t. 


3.  ,^2.^,  .§  guc^am  actiones  20,  $  in  bonce  fid^   30, 
ftl.  isC  fine,  Inst.  He  aotume  (tnit.  4.  6.);  I  in  his 
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ff,  de  condit»  et  demonstrat,  (Dig.  35.^ ;  I*  si  et  tne  32,  ff.  Dig.  de 
rehts  creditis  (Dig.  12.  1.) ;  I.  non  exigimus  2,  §  "pen.  ff.  si  quis 
caidiove  in  jud.  sist.  cans,  factis  non  ohiemp.  (Dig.  2.  11  ).  Nor 
can  it  be  otherwise  than  that  that  which  regarded  in  itself^  is 
good,  is  also  on  t&e  same  basis  just,  althongn  it  may  under  certain 
accidental  circomstances  begin  to  be  '*  nnjast/'  on  account  of  which 
circnmstances  it  is  then  no  longer  "good.**  Hence,  although  the 
Emperors  considered  it  "  good  **  (I  add  and  "  just ")  that  a  woman 
who  committed  herself  to  her  husband  should  also  allow  her  dower  to 
be  governed  at  his  discretion,  still,  since  she  remained  the  mistress 
and  free  controller  thereof,  they  adjudged  that  it  was  no  longer  '*  just " 
(nor  good)  that  the  husband  should  interfere  with  her  property,  she 
being  unwilling.  Z.  Aoo  lege  8  G.  de  puctis  conventis,  (C.  5.  14) 
In  like  manner  where  a  thing  is  deposited  with  us  bj  a  thief,  it  is 
just  and  good  to  restore  it  to  the  thief  thus  depositing  it  when  we  so 
regard  it  on  the  basis  of  a  giver  and  a  receiver,  that  the  receiver  takes 
it  on  the  faith  of  a  contract,  binding  him  to  restore  it  to  the  giver. 
But  if  the  owner  of  the  stolen  thing  appear,  than  whom  no  one  else 
had  stronger  rights  to  the  thing,  and  from  whom  it  was  taken  away 
by  a  most  wicked  act,  then  the  scene  is  as  it  were  changed,  and  it  can 
scarcely  be  doubted  that  the  thing  must,  on  the  ground  of  what  is 
just  and  good,  be  returned  to  him.  I.  bona  fides  31.  §  1.  ff.  deposiH 
(i.e.  Dig.  16.  3^.  Which  principle  Budeus,  among  many  others, 
followed,  Z.  1.  ff,  h,  t.  (Dig  1. 1)  ;  and  my  most  illnstnous  col- 
league, D.  Noodt,  jprohahiliwni  lihr.  3.  cap.  2. 

6.  Furthermore,  that  equity  is  comprehended  in  the  laws  generally, 
and  in  the  written  law,  no  one  can  ignore  who  carefully  studies  the 
requisites  of  laws  to  be  narrated  in  tit.  3.  (post),  so  that  a  strong 
presumption  of  equity  assists  the  law  which  obtains  in  the  very 
argumenta  rerum,  or  subject  matter;  and  laws  require  change  when- 
ever the  stain  of  a  manifest  inequity  is  apparent  in  them.  Z.  leges 
sacratissimcB,  9.  G.  de  legihis  (G.  1.  14t).  But  as  all  points  cannot  be 
singly  comprehended  in  the  laws,  or  in  the  senatus  consvUa,  or  in  any 
other  written  law.  Z.  non  .possunt  12.  Z.  13.  ff.  de  legib  (Dig.  1.  3), 
the  nature  of  things  accelerates  new  forms  being  daily  issued,  and 
I  often  matters  arise  which  are  not  yet  determined  by  the  definitions  of 
I  the  law.  Z.  2.  §  sed  quia  18.  G.  de  veteri  jure  enucleando  (C.  1.  17). 
So  that  what  is  omitted  must  be  supplied  by  interpretation,  or  at  least 
by  the  functional  authority  of  the  Judge,  by  proceeding  from  the 
manifest  meaning  of  the  law  to  similar  cases  whenever  the  same  reason 
and  conjecture  of  utility  appears  to  underlie,  d.  I.  12.  13.  ff.  de 
legihm  (Dig.  1.  Z)^  d.  L  2.  §  18.  G.  de  veteri  jure  ewudeando  (C. 
1.  17).  It  is  necessary  in  defining  these  to  observe  equity,  and 
to  prefer  it  to  the  strict  law,  and  to  a  too  scrupulous  subtlety 
of  arj?umentation.  Z.  in  omnibus  90.  ff.  de  reg.  juris  (Dig.  50.  17)  ; 
Z.  quod  si  Epkesi  4i.  in  fine  ff.  de  eo  quod  certo  hco  (Dig.  13.  4). 
This  is  the  special  meaning  of  that  saying  of  the  Emperor  in  Z. 
placui  8.  G.  de  judiciis  (C.  3.  1)  where  it  is  laid  down  "  that  in 
all  things  there  should  be  an  especial  reason  of  justice  and  equity 
rather  than  of  strict  law  "  :  and  Paulus  also  says  in  Z.  2.  §  item  Varus 
\  5.  in  fineff.  de  aqua  et  aqtuBpluv.  arcend.  (Diff.  39.  3)  while  conceding 
\  that^  an  a^itio  vUlis  is  there  allowed  in  the  kind  of  act  there  referred  to, 
'adds  "equity  suggests  this,  though  the  law  be  wanting."  And  that 
this  was  the  general  intention  of  the  jurisoonsulta  is  evident  from  this 
also,   that    where  a  direct  action    was    wanting  aooording  to  the 
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words  of  the  law,  they  in  most  cases  introdnced  'lUilea  aetionea  (adapted 
actions)  on  the  ground  of  equity.  It  is  even  in  regard  to  written  law 
\  incnmbcnt  on  the  Judge  that,  in  interpreting  it,  he  should  follow  an 
especial  consideration  of  equity,  and  not  merely  follow  the  strictness 
which  attaches  to  the  mere  words  of  the  law  and  not  infrequently 
leads  to  what  is  absurd  and  inept.  He  should  rather,  after  naving 
made  himself  perfectly  acquainted  with,  and  having  carefully  studied 
its  reason,  determine  whether,  according  to  his  view,  the  force  of  the 
law  should  be  extended  to  the  case  to  be  decided  by  him ;  or  whether, 
rather,  if  the  particular  reason  of  the  law  has  ceased,  the  wish  of  the 
legislator  himself  to  extend  the  law  to  such  a  case  does  not  appear  to 
have  been  thwarted ;  since  to  know  the  law  certainly  does  not  mean  to 
follow  its  words,  but  its  force  and  power.  L  scire  V7 ,  ff.  de  legihis 
(Dig.  1.  3).  Thus  he  is  said  to  act  in  fraud  of  the  law,  who, 
keeping  to  its  words,  acts  opposite  to  its  intention  and  meaning. 
2.  contra  legem,  29.  et  30.  ff,  de  legibtis  (Dig.  1.  3),  and  he  is 
also  said    to    pervert,    and    to    strain   at    words,    who    does    not 

riy  attention  to  the  meaning  with  which  anything  was  said. 
pen,  ff.  ad,  exkihend  (Dig.  10.  4).  Wherefore  Cicero  somewhere 
says  "  that  to  follow  what  is  written  is  the  work  of  a  calumniator : 
the  duty  of  a  good  judge  is  to  uphold  the  wish  and  meaning  of  the 
writer.'  And  who,  I  pray,  would  consider  it  just  that  tliey  should  be 
condemned  to  death  who  ascended  the  walls  of  the  city  for  the  purpose 
of  repelling  the  enemy,  because  it  is  provided  by  law  that  it  is  a  capital 
crime  to  ascend  the  walls.  Or  because  the  law  allows  an  "  action  to 
produce  "  {obctio  ad  exhihendum)  to  be  given  to  those  whose  interest  it 
IS  to  enforce  the  production,  that  a  student  of  any  branch  of  learning 
should,  by  an  application  to  him  of  this  action,  be  compelled  to  produce 
his  books  of  study,  on  the  ground  that  if  he  read  those  thus  produced 
he  would  be  better  and  more  learned.  Certainly  not  merely  do  the 
laws  order  otherwise  d,  L  pen,,  but  common  sense  dictates  it  to  every- 
one ;  nor  was  it  ever  doubted  that  such  an  extreme  law  would  deserve 
to  be  called  an  extreme  injury  and  injustice.  What  has  been  thus  far 
said  will  not  require  proving  from  the  fact  that  the  Principes  reserved 
to  themselves  alone  the  right  of  distinction  between  equity  and  strict 
law.  I,  1.  C,  de  legibtu  (C.  1,  14).  For  that  passage  in  the  code  may 
not  unaptly  be  taken  as  referring  to  the  clemency  of  the  ruler,  to  his 
mercy  and  indulgence,  whereby  he  pardons  punishments  inflicted  or 
to  be  inflicted  by  the  Judges  in  terms  of  the  law  :  punishments  which 
the  ruler  alone  can  remit  or  lessen,  but  not  the  Judge,  who  can  neither 
affect  the  glory  of  severity  nor  of  clemency.  Z.  perapiciendum  11.  ff. 
depcenis  (Dig.  48.  19).  Or  it  may  be  understeod,  in  that  passage, 
of  a  case  where  the  meaning  of  a  severe  law  is  manifest :  and  then  the 
Judge  must  decide  according  to  it  until  the  ruler,  taking  notice  of  the 
hardship  or  iniquity  of  the  law,  changes  it  for  the  better.  For  as  it  is 
the  province,  not  of  the  Judge,  but  of  the  ruler  only,  to  make  the  law, 
80  it  is  his  province  also  to  abrogate  the  law,  when  once  made,  on 
account  of  a  subsequently  appearing  inequity.  I,  leges  9.  C,  de  legibus 
(C.  1.  14).  To  this  we  must  refer  the  saying  of  IJlpian  in  L 
prospexit  12.  §  ipsa  l,ff.  qui  et  a  quih,  manwmissi  liberi  nonfiant  (Dig. 
49.  9),  ''that  it  was  very  hard  indeed  that  a  woman  who 
separates  from  her  husband  is  prohibited  from  alienating  or  mana* 
mittine  all  her  slaves  ;  but  yet  the  law  was  so  written  "  :  therefore,  it 
was  thenceforward  so  decided  until  the  harshness  of  the  law  was 
amended,  as  indeed  it  was  afterwards  amended.    I.  in  aduUerU  32.  0. 


ad  leg.  Jul.  de  a4uUer  (C.9.  9).  Althongh  it  is  true  .that  riffor 
and  asporiij  are  not  infrequently  inserted  in  laws  on'  acconnt  of  jti^ 
badses  ;  so  that  there  is  then  no  need  of  the  legislator's  mitigation  or 
bioderation,  bnt  sach  rigor  and  asperity  most  be  thdrongbly  fol* 
lowed  in  adjudicating.  7.  si  expressum  19.  ff.  de  appeUatipn,  (Dig. 
i9,  1.)  d.  I,  persficiendum  Ihff'  de  pcenis  (Dig.  48. 19), 
"^  7.  The  aim  of  JuriBprndence  is  justice,  the  most  perfect  of  all  the 
virtues,  and  as  it  were  their  joiner  together:  it  is  rightly  defined  ad 
•*  the  constant  and  perpetual  desire  to  render  unto  everyone  his  own.* 
For  although,  properly  speaking,  it  is  a  habit  of  desire,  stiU  I  thihk 
{hat  it  is  not  without  reason  simply  described  as  '*  the  desire,"  3inc$ 
St  is  not  so  much  from  the  occurrence  of,  and  from  the  actual  render- 
ing of  what  is  duo  to  anyone,  as  much  as  froq;!  the  desire  itself  and 
the  resolve  to  render  it,  that  acts  of  justice  are  to  be  determinei^  and 
to^  termed  just  or  unjast.  If  you  separate  the  wish  from'  the  actu^ 
rendering  of  the  thing  due,  you  certainly  will  not  arrive  at  the  virtue 
^hsHce,  unless  you  are  of  opinion  that  thieves  and  robbers  and 
^fiald'iide  possessors  do  justice  when  they  are  really  not  led  by  peniiehce, 
but  act  under  the  authority  of  the  judge,  or  impelled  i)y  the  feair  that 
the  owner  will  pursue  them,  and  thas  unwillingly  return  what  they 
have  stolen.  On  the  other  hand  you  will  not  rightly  deny  thp  merit 
'of  true  justice  to  him  who,  having  by  an  unexpected  reverse  6f  harsh 
fortune  lost  his  all  in  a  fire  or  a  shipwreck  or  through  incursions  of 
jthe  enemv,  is  unable  actually  to  pay  to  others,  or  to  give  to  them, 
what  is  due  to  them,  provided  only  that  he  remains  ever  of  intention 
to  give  to  his  creditors,  as  soon  as  possible,  whatever  be.  acqtiires 
when  a  more  &voring  fortune  smiles  on  him.  Thera  is  a  ivide 
BiiSerence  between  a  just  action  and  that  which  is  justly  done,  as  therb 
al^  is  between  an  unjust  action  and  that  which  is  unjustly  4one.  A 
thief  does  a  just  action  when,  compelled  thereto,  he  restores  ^hkt  be 
has  taken  away ;  but  he  does  not  thereby  act  justly,  since  thiis  resti* 
tution  does  not  emanate  from  a  desire  to  render  unto  everybne  'Ms 
own.  On  the  other  hand,  a  debtor  who  does  not  pay  throngh  poverty, 
does  an  unjost  action,  but  still  ho  does  not  act  unjustly  whenever  tne 
non-payment  is  not  owing  to  his  fault,  or  to  an  evil  intentioii'  tb 
do  vrrong,  but  to  misfortune  and  accident. 

6.  Although  the  condition  of  fragile  human  nature  does  not  allow 
us  to  bo  capable,  in  the  highest  de^rree,  of  having  this  ednstarit  and 
perpetual  desire,  since  to  err  in  nothing,  and  not  to  fall  often,  Savors 
inore  of  divinity  than  humanity,  still  this  constancy  and  perpetuity  ia 
'none  the  less  on  that  account  a  desideratum  in  the  nature  and  per- 
f^ctiori  6f  justice  (which  perfection  should  be  kept  in  view  in  every- 
thing) :  so  that  whenever  the  interruption  of  this  wish  is  appai^nt, 
the  absence  of  juiftice  also  becomes  immediately  apparent.  Nor  should 
knyone  argue,  from  the  fact  that  he  sees  laws  daily  changing,  aha 
that  many  things  once  unlawful  are  now  allowed,  that  there  ir there- 
fore a  necessary'  mutability  in  justice  and  the  desire  to  do  it.  Ifi^t'hilm 
but  reflect  that  the  laws  which  are  but  changeable  with  the  variety  df 
times,  and  of  mens'  manners,  bear  no  other  relation  to  justice;  tl|[sfn 
that  of  bein^,  as  it  were,  its  vestments  by  which  it  is  covered.  Aslio 
man  is  altered  by  their  change,  however  frequent,  neither  is  justti^ 
thereby  altered. .  For  a  just  man  tenaciously  preserves  this  puirposra 
and  constant  wish  fo  render  unto  everyone  whatever  the  puDliO'laVi^i 
fhuned  according  to  ,the  time  and  to  the  people,  aiid  kept  in  trofli 
M«iBrva»(^)  det^mlne^bpuldbe^ra^  ^'*^ 
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9.  ^ostioe  )StCOiDti)onfy  divided  into  cotnmntiBiiiTe  and  distrilbTitive.; 
Comvintiiiiye  jostice  treats  of  articles  of  commerce  :.  in  it  what  is  called^ 
Uie  arithmetical  proportion  is  observed,  when  tliere  is  only  a  comparison' 
<3|  tluBg.  with  thing,,  and  the.cqaalitj  of  the  things  coippared  id 
Marded,  not  the  eqnality  of  the  persous  between  whom  the  transac. 
iioDS  stand  and  the  agreements  are  entered  into,  viz.,/whether  plebeians 
or  nobles,  magistrates, r  or  private  persons.  tJoIess  the  equality  of  the 
things  is  in  eveiy  way  balanced,  so  that  the  one  thing  cannot  be 
preferred  to  the  other,  fof  in  snch  case  oar  law  has  laid  down  that^  as 
a  anhisidiary  mode  of  then  removing  doubt,  we  may  judge  by  the 
oonditioa  of  the  person  whether  the  one  is  of  more  authority  than 
the  other.  Thus  now  must  we  decide  where  an  equal  price  is  offered, 
for  ft, thing  capable  of  sale,  both  by  the  direct  owner  of  an  emphyteu* 
tical  thing  and  by  a  stranger :  in  a  public  auction  both  by  a  cognat£l 
or  creditor,  or  a  creditor  or  a  stranger :  or  by  a  partner  and  a  strapger, 
where  an  action  for  the  division  of  partnership  property  is  pending : 
or  .  wherQ  there  is  a  question  as  to  the  .portion  of  a  debt  to  be  remitted 
to  an  heir  when  he  is  invited  to  adiate,  the  creditors  who  difePer  being 

Sual  ia  number  and  valne.  In  the  one  case  yon  must  follow  the  wisn 
those  who  are  of  greater  dignity.  In  the  other  case  you  must 
p^fer  the  partner, .  the  creditor,  the  cognate,  the  direct  owner,  to  the 
stranger,  and  the  thing  must  be  awarded  to.  such  partner,  creditor, 
CGignate,  or  direct  owner,  said  the  Romans.  I. Juris  gentium  7.  §  uU,^ 
L  8,  ff>  depcLctis  (Dig,  2.  14.),  I.  tdt.  C.  de  emphyteusi  {tHgAi,  5.),  I.  1.' 
C,  eammuni  Aivid,  (C.  3.  37.)  ;  I.  cum  bona  16.  jf.  4^  rebus  auctorU.  jUr$i. 
possid,  et  vendendis  (Dig.  42,  5).  Distributive  justice  is  that  .which 
treats  of  t  rewards  and  penalties  awarded  to  each  one  according  to 
merit.  Thus  the  ancients  made  Nomesis  the  daughter  of  justice,  calHog 
her  thus  ^iro  rr/s  iKoxrta  SAave/Aco-coxr,  the  avenger  of  impious  deeds, 
the  rewarder  of  deeds  which  were  good.  In  this  division  of  justice 
respect  is  had  to  persons,  not  always,  but  still  often,  and  thus  la 
observed  the  proportion  wnich  is  called  geometrical,  as  the  civil  and 
municipal  laws  dealing  with  the  punishment  of  delicts  everywhere 
say,  as  is  shown  in  their  proper  places.  Thus  for  one  and  the  same 
crime  committed  by  two  peraons  the  one  receives  a  heavier,  the  other 
a  lighter  punishment.  Or  for  a  like  deserving  action  the  one  receives 
a  greater,  the  other  a  less  reward.  Bearded  in  themselves  as  punish* 
ments  or  rewards  they  are  nncqual.  ^ut  regarded  as  apportioned  to 
persops-  differing  in  age,  in  birth,  \n  dignity,  in  sex,  they  are  eqaaX 
inasmuch  as  a  punishnxent  which  is  per  $e  lighter  does  not  burden  the 
more  honorably  born  man  more  than  the  heavier  penalty  does  the  mor^ 
humble.  But  civil  pecuniary  fines  and  penalties  are  imposed  by  laW 
in,  a  certain  fixed  scale  upon  all  of  whatever  sex  or  condition,  oir 
dignity,  pnimiscuoosly.  This  was  not  infrequent  with  the  Romans, 
as  in  thefts,  rapine,  damage  g^ven  by  wrong-doing  (damnum  injuria 
iaium)  and  in  many  other  cases :  that  it  is  also  not  alien  to  our 
tnodorn  law  is  commonly  known.  Anton,  Mattkcsus  de  crimdnib,  lib,  '48. 
Hi.  18.  cap.  4.  ntmt,  7. 

10.  Not  much  different  from  this  first  division  of  justice  is  tha^ 
which  Qrotius  has  distribatively  made,  viz.,  expletrix  and  attributri'x, 
injivf  wo^y^dejure  belli  st  pacis  Ubr,  1.  cap,  1.  num,  8  :  see  also  the 
oomqaentaries  of  the  most  noble  WiUem  van  der  Meulen  on  Orotius  d.  h 
8.  tTnder  expletrix  are  included .  alj[  Jhings  which  one  is  not  merely 
Wniidr^'give  and  fulfil  from  reasons  oi  equity,  but  which,  wn^ 
uiiinnii^i  he  can  he  compelled  to  give  or  fulfil  by  coiiapetent  le^ 
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nmedies.  Thus  there  wre  iMtreander  cliiBsed  notmerety  tH  tUngs  due 
to  OS  by  the  law  of  ownership  (taking  the  wofda  "  due  **  md  **  owner- 
■hip  "  in  their  widest  sense),  and  by  obligations  arising  from  pacts 
and  from  real  and  qnasi  contracts ;  bat  also  those  which  eveiyone 
owes  to  the  public  or  to  prtTate  individoals,  by  way  of  penalty  for 
delict  committed :  where  nolens  volens  one  is  compelled  to  restore,  to 
give,  to  famish,  to  do,  or  to  pay  a  penalty.  On  the  other  hand  the 
term  attribatrix  is  applied  to  all  those  things  which  one  may  be  bonnd 
to  do  according  to  eqaity  and  natanJ  reasoo^  and  doing  which  he  maj 
be  thought  worthy  of  praise  among  good  men,  yet  which,  if  he  refose 
to  do  them,  thns  laying  aside  shame  and  spuming  the  bonds  of  eqnilTi 
no  public  anthority  can  force  him  to  fulfill.  Thus  although  it  is  right 
and  becoming  that  the  rich  man  should  extend  his  charity  to  the  poor 
man;  that  the  deserving  man  should  receive  a  reward;  that  a  donor 
shonld  receive  dooations  in  return  from  the  donee ;  that  the  wiser  man 
should  help  one  wanting  wholesome  advice ;  that  inheritances  shoold 
be  given  and  legacies  left  to  those  nearer  in  relationship  and  to  otiiers 
who,  by  respect  shown  and  good  services  rendered,  had  won  a  hope  of 
snch  succession  ;  yet  if  anyone  neglected  oflSces  of  this  nature  no  law 
can  force  one  who  is  unwilling,  to  give  rewards,  charities,  inherit* 
ances,  or  legacies.  And  this  it  is  which  Seneca  means  when  he  says  in 
his  work  De  Ird,  lib,  2.  cap.  27.  '*  What  a  difficult  innocence  it  is,  to 
be  good  according  to  law,  how  mach  wider  is  the  rule  of  duty  than 
of  law:  how  much  piety,  humanity,  liberality,  justice,  good  faith 
demand  which  is  yet  beyond  the  public  laws."  And  the  jurisconsult 
Paulus  maintained  **  thai  not  aU  that  is  lawful  is  honorahle^**  I.  nan 
omne  144  ff.  de  regidis  juris  (Dig.  50.  17.).  For  many  things  the 
laws  pronounce  to  be  lawful,  altogether  the  opposite  of  which  thej  jei 
advise  and  far  prefer.  When  wine  in  cask  is  sold  on  this  condition 
that  it  shall  be  removed  before  the  following  vintage,  if  the  bnyer  do 
not  remove  it  the  law  g^ives  the  seller  the  power  to  throw  it  out :  bat  if 
he  do  not  throw  it  out,  but  resell  it  at  the  risk  of  the  purchaser,  or  if 
he  bestows  his  labour  on  it  in  any  other  way  so  that  the  wine  is  thus 
conserved  for  the  use  of  the  original  buyer,  and  so  that  any  delay  in 
taking  deliveir  shall  be  as  little  injurious  to  him  as  possible :  snch 
conduct  on  the  part  of  the  seller  Ulpian  declares  to  be  the 
rather  commendable  in  him.  I.  1.  §  S.  et  4.  ff,  de  perie.  et  conim.  rei 
vend.  (Dig.  18.  6  ).  Concubinage  the  Emperor  declared  to  be  a  lawful 
custom.  I.  si  qua  Ulustris  5  C.  ad  senaius  Cons.  Orfitian  (C.  6.  57). 
That  it  had  acquired  its  name  through  the  law,  and  was  therefore 
beyond  the  penalty  of  the  law,  Marcianus  declared  l.  in  concubinatu 
3.  §  uU.  ff.  de  eoncubinis  (Dig.  25.  7.).  Yet  that  the  bond  of 
honorable  marriage,  confirmed  by  the  consent  of  the  contracting 
parties  and  the  testimony  of  friends,  is  everywhere  preferred  and 
praised,  and  that  Boman  citizens  are  urged  to  it  by  the  granting  of 
certain  privileges,  is  admitted. 

11.  But  do  not  let  anyone  think  that  jurisconsults  should  stop  at, 
and  grow  old  in,  the  mere  bare  contemplation  of  justice,  for  this  is 
not  sufficient  to  direct  and  preserve  civil  life.  More  is  required  from 
them,  that  they  should  apply  the  law  to  particular  transactions  and 
things,  accommodating  it  to  them  as  they  arise,  by  either  performing 
the  duties  of  judge  or  advocate,  I.  1.  §  1.  ff.  h.  t.  (Dig.  1.  1.). 
For  Jus  or  law  in  that  sense  is  nothing  elf^e  than  a  standard  and 
rule  of  action,  or  "  a  rule  of  moral  action,  obliging  us  to  do  what  is 
right"     As  Orotius  says  in  his  dejure  belli  et  paeis  lib.  1.  cap.  1.  num. 


TOIT's  PAin>lCT8.  16 

9.  em  Cicero  lib.  1.  de  legibm,  it  is  "  the  higliest  reason  implanted  in  our 
nature,  which  orders  what  is  to  be  done  and  prohibits  the  oppojiite." 
Or  it  is  "  the  prosider  over  evil  and  good,  the  teacher  of  what  must 
be  done,  the  prohi biter  of  what  mnst  not  be  done,"  as  is  said  by 
Chrjsippns  Marcianns  I,  2.  ff,  de  legibus  {Dig.  1.  3.).  Whether 
it  primarily  has  reference  to  the  condition  of  the  republic,  or  the 
benefit  of  individuals, — the  former  of  which  is  called  public,  the  latter 
private  law ;  collected  from  natural  precepts,  or  precepts  of  the  law  of 
nations,  or  of  the  civil  law,  whose  general  tendency  is  that,  *'  everyone 
should  live  honourably,  not  injure  anothpr,  and  render  anto  everyone 
hifl  own."  These  are  generally  termed  the  three  precepts  of  the  law, 
comprehending  within  their  range  what  has  been  everywhere  laid 
down  by  the  law. 

12.  The  Natural  Law,  as  defined  by  Justinian  and  TJlpian  is  '*  that 
which  nature  has  taught  to  all  animals,"  pr,  Inst,  dejure  natur,  gent,  et 
civU.  {Inst.  1.  2.) :  I.  1.  §  3.  /.  /t  t.  (Dig.  1.  1.  1.  §  3.).  For 
although,  properly  speaking,  brates  are  neither  capable  of  right  nor 
wrong,  afl  Jostitian  admits  pr,  Inst,  si  quadrupes  paup.  fecisse  die, 
(Inst.  4.  9.)  yet  we  discern  a  sort  of  shadow,  image,  or  analogy  of  law 
in  them ;  in  so  far  that  what  men  do  from  dictates  of  natural  reason, 
if  the  brotes  also  do  that  from  a  natural  instinct,  although  without  a 
feeling  of  reason,  they  are  said  to  do  so  jure.  In  almost  the  same 
way  in  which  not  only  the  poets,  by  a  poetic  license,  have  accorded  to 
the  bees  customs,  desires,  peoples,  kings,  but  in  which  even  philoso- 
phers  and  orators  have  spoken  of  the  anger  of  the  ant,  and  its  other 
feelings  also,  giving  it  even  mind,  reason,  memory.  Cicero  lib.  3. 
de  naJburd  Deorum  says :  "  do  you  not  think  that  the  ant  is  to  be 
preferred  to  this  very  beautif al  city,  for  in  the  city  there  is  no  sense ; 
iu  the  ant  there  is  not  men^ly  sense,  but  mind,  reason,  memory." 
Although  in  his  1st  book  of  "  the  Offices  "  he  denies  to  brates  reason 
and  justice,  properly  so  called.  Seneca  said  excellently  in  his  book  on 
Anger  lib.  1.  cap.  3,  "the  mute  animals  have  not  hnman  affections, 
but  have  impulses  which  are  similar:  otherwise  if  they  had  love, 
they  would  have  had  hatred  ;  if  they  had  friendship,  they  would  have 
had  strife  ;  if  they  had  dissension,  they  would  have  had  concord ;  of 
these  there  exist  some  traces  in  them  :  bat  good  and  evil  are  the 
properties  of  the  haman  breast.  To  none  bat  man  is  given  pmdence, 
diligence,  reflection ;  animals  have  neither  human  virtoes  nor  vices." 

13.  You  will  not  however  rightly  conclude  from  this  that  every- 
thing that  man  does  is  just,  or  according  to  natural  law,  although  he 
is  clothed  with  reason,  where  brutes  act  in  the  same  way  from  instinct ; 
unless  you  think  that  incest,  adultery,  wandering  lust,  violence  done 
without  cause,  and  the  like,  are  tinged  with  a  specious  colour  of  natural 
law ;  for  all  these  things  are  openly  done  by  the  brutes :  "  Goeuat 
arUmaliantdlo  cetera  delectUy  nee  habetur  turpejuvencceferrepatrem  tergo.** 
No,  rather,  as  the  likeness  of  all  characteristics  which  are  properly 
regarded  as  belonging  to  the  natural  law  do  not  appear  in  the  brutes,  so 
only  those  points  which  men  have  in  common  with  the  brutes  will  deserve 
the  name  of  the  natural  law,  if  in  men  they  proceed  from  the  dictates 
of  right  reason,  for  the  natural  law  of  men  is  nothing  else  than  what 
nataral  reason  dictates  to  those  who  have  real  understanding,  and 
that  without  any  previoas  effort  of  the  mind,  bat  which  they  aasont  to 
as  jnst,  as  matters  of  necessary  and  evident  consequence,  without  any 
prolix  argumentation  or  intervening  difficulty  of  conclasion.  Provided 
that  the  subject  of  this  natural  reason  is  a  man  of  intelligence,  using 


his  readon,  liaving,  i^  inay  b^,  &  commoti  inbiinci  with  ^lie  ftifiiWtf 
ID  re^^ard  io  bis  bpdj^  but  &  right  reason  dwelling  in  his  mind,  'khi6V 
re^on  he  has  in, common  wiA  his  d^od.  Bcevardus lib.  1.  varior,  ba^.  L 
14.  Whether,  to  Natnre  shonld  be  accorded  any  law,  as  some  rashl^ 
thipk  shpold  be. denied,  on  the  ground  thut  there  iA  no  lawgiver  ¥ol!^ 
such  .a  law,  nor  a  penalty  for  its.transgpression,  I  will  not  discnM  a% 
length.  It  is  enongh  that  (^od,  who  is  the  author  of  battire.  Is  &ls6 
the  founder  of  the  natural  law :  that  the  '/  sanction  '^  for  obsiervlng  itiir 
precepts  consists  in  the  advantages  which  accmb  to  each  individual 
from  its  observance,  and,  on  the  other  hand,  in  the  troubled  and 
miseries  to  which  they  are  exposed,  who  follow  and  approve  what  i§ 
contrary  to  its  rules.  See  Cumherland  de  legibus,  ncUuroe  in  jprcelegoininii 
§  13.  li  et  seqq, 

.  15.  But  what  is  the  first  basis  of  this  natural  law,  what  it6  ftrdn^ 
dation,  what  its  first  principle,  from  which  wo  can  a  |)ru>n  (as  thej^ 
say)  proceed  to  demonstrate  itis  existence,  and  as  it  Wfird  deduce  from 
the  most  sacred  inner  chamber  of  justice  what  should  be  ascribed  to 
natural  law,  are  questions  on  which  there  has  been  no  less  difference 
of  opiuion  than  there  was  of  old  when  the  philosophers  Varied  sb 
n;iuch  on  most  points  as  to  the  "  greatest  good  "  {swnmun  botvurti), 
^ere  are  those  who  place  its  foundation  in  its  agreement  or  disagre^e* 
ment  with  rational  and  social  reason,  not  depraved  by  the  fkll. 
Orotivs  de  jure  belli  ac  pac.  lib.  1.  cap,  1.  num.  12.  But  what,  t  ^Taf 
you,  is  it  *^  to  beg  the  question  '*  {principium  petefe)  ii  this  is  not 
aoing  so?  7()r  the  very  question  in  dispute  is  whether  this  or  that  %s 
Qonsonant  with  incorrupt  nature  or  right  reason :  so  that  therefore 
the  answer  should  be  deduced  from  another  foundation.  Others  seek  thb 
beginning  of  all  natural  law  in  the  social  fellowship  of  man.  PuffeH: 
darf  de  jure  natur.  et  gentium,  inproefat.  But  not  rightly,  I  think; 
for  the  natural  law  does  not  merely  include  in  its  8Cope  our  dutiM 
towards  other  men  living  in  the  same  society,  but  also  towards  G-bd, 
and  oneself,  even  when  removed  from  all  relation  to  human  fk>6ieir. 
Add  to  this,  that  the  natural  law  is  older  than  all  society  :  wherefbrb 
society  which  is  of  later  origin  cannot  betaken  as  the (oundatioh 
of  a  law  anterior  to  it  in  point  of  time.  It  will  not  be  denied  that 
religious  reverence  towards  God  and  his  duty  towards  himself  prepares 
a  man,  and  makes  him  more  fitted  for  society,  nay  is  the  firtn^ 
bond  of  human  society :  bat  yet  there  remains  the  fact  that  that  social 
fellowship  cannot  bo  the  beginning  of  the  natural  law,  when  from  that 
law  itself  the  very  principles  of  such  fellowKhip  are  to  be  drawn.  It 
may  be  admitted  that  man  is  an  animal  sociable  by  nature :  it  may  lab 
admitted  that  social  fellowship  is,  in  a  great  measure,  a  foundation 
of  that  natural  law  which  was  observed  among  men  af te^  they  had 
already  multiplied ;  but  it  does  not  follow  thence  that  sociality  Ss'&b 
beginning  of  the  entire  natural  law,  or  of  all  those  things  which  tife 
referable  to  natural  law.  This  being  so,  if  we  very  careiPulHr 
scrutinise  every  point,  no  other  foundation  and  fountain  of  the  whole 
natural  law  more  evidently  occurs  to  us,  from  which,  as  ^rom  the 
source  of  a  stream  or  the  root  of  a  tree,  the  reason  of  all  justice  {k 
to  be.  derived,  than  the  law  of  God  our  Creator,  powerful  but  at  iHe 
same  time  benign  and  very  beneficent  towards  nis  creatures.  For 
God,  so  very  good  and  great,  made  man  himself,  and  everything  else 
for  his  use.  Man  perceiving  this  with  his  right  reason  and  judgment 
and  recognising  tne  benevolence,  the  wisdom,  and  the  high  power  dz 
Ini  Creator,  oould  not  help  being  conscious  and  convinced  that  he  W(tfil^ 
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by  the  rerj  benefit  conferred  on  him  at  his  creation,  nnder  a  very 
strict  obligation,  which  bound  him  to  show  towards  his  most  benign 
Creator  a  feeling  of  religion  and  divlhe  worship,  of  love  also,  and 
very  hamble  snbjection  :  so  much  so,  that  if  spuming  this  dictate  of 
his  good  feeling,  he  hastened  to  do  all  that  was  contrary  to  it,  he 
would  greatly  have,  (led  thereto  by  well-regulated  conscientious- 
ness of  mind),  to  fear  him  at  length  as  one  powerful  and  able  to  punish, 
one  whom  he  had  yet  been  unwilling  to  love  and  yenerate  as  the 
beneficent  author  of  his  being.  Just  as  (if  we  can  compare  what  is 
highest  with  what  is  lowest)  a  freedman,  forgetting  the  liberty  given 
him,  inestimable  boon,  should  repay  his  patron  with  insults  and  injuries 
instead  of  honor,  love,  and  respect,  he  ought  then  gpreatly  to  fear  his 
patron's  just  anger  and  indignation  and  a  deserved  withdrawal  of  the 
benefit  conferred.  To  this  that  saying  of  Lactantius  tends,  that  the  first 
foundation  of  Justice  is  to  acknowledge  Ood  as  a  parent,  to  fear  him 
as  a  master,  to  love  him  as  a  father,  avoiding  all  superstition.  As 
everyone  owes  his  own  existence,  next  to  his  Gk>d,  immediately  to  his 
parents,  he  cannot  be  otherwise  than  bound,  in  return  for  the  benefit 
of  his  larth,  to  show  them  all  marks  of  piety  and  respect,  to  the  utmost 
of  his  ability.  Whence  Pomponius  says  that  combined  with  our 
religious  reverenco  towards  God  is  our  obligation  to  obey  our 
parents,  and  our  country  as  a  holy  mother.  L  2.ff,  h,  t  (Dig.  1.  1.). 
Nor  was  the  opinion  of  Cicero  otherwise  when  he  wrote  in  the  first 
book  of  his  *'  Offices,"  towards  the  end,  "  that  in  every  community 
there  are  gpndes  of  duties  from  which  everyone  can  understand  what 
he  should  render  unto  each:  first  of  all  to  the  immortal  gods,  secondly 
to  his  country,  thirdly  to  his  parente,  and  afterwards,  by  degrees,  other 
duties  to  other  people."  Next  to  this  first  obligation  towards  his 
ancestors  is  this  oUier,  that,  thus  made  a  man  by  his  Creator,  and 
venerating  him,  he  should  study  self-preservation,  and  guard  against 
working  and  co-operating,  contrary  to  the  intention  of  his  author, 
towards  his  own  death  and  destmction :  that  therefore  ho  should  use 
those  things  which  he  sees  supplied  to  him  by  hi?  Creator  for  the 
Busteniation  of  his  life,  and  never  abuse  them  to  nis  own  ruin  and  loss. 
Wherefore  it  seemed  to  the  parent  of  Boman  eloquence  that  every 
creature,  as  soon  as  bom,  sought  and  commended  to  itself  the  preser- 
vation of  itself,  of  ito  own  status,  and  of  everything  consei^atory  of 
its  status  :  and  was  opposed  to  death  and  those  things  which  seemed 
to  bring  death.  And  as  is  self-evident,  it  can  hardly  be  that 
anyone,  without  the  assistance  of  others,  can  pass  his  life  happily,  and 
protect  himself ;  for  no  one  can  know,  and  get  together,  all  the 
mechanisms  and  arte  necessary  for  his  own  conservation.  The  conse- 
quence of  which  is,  that,  nature  leading  him,  he  is  prone  and  inclined 
to  cultivate  a  broader  society,  and  a  community  of  life  with  others.  In 
order  that  he  might  the  more  enjoy  the  benefits  of  that  society,  it  was 
necessary  that  as  in  the  first  place  ne  had  studied  his  own  preservation, 
so,  in  ike  second  place,  he  should  study  the  conservation  of  the 
whole  human  race,  by  procreating  and  educating  an  offspring,  and  thns 
supplying  the  gap  caused  by  his  own  mortality,  since,  as  Cicero  says, 
lib.  Al  dsfinihue^  ''  all  nature  wishes  to  be  her  own  conservatrix,  so  that 
she  may  be  both  safe  herself  and  be  conserved  in  her  own  kind.*'  Also 
by  collecting  and  providing  everything  which  seemed  suited  to  pro- 
moting and  strengthening  the  community  of  life  thus  introduced 
amongst  men.  And  as  everyone's  own  reason  and  common  sense 
abondanity  diotates  that  that  community  would  be  destroyed  entirely 
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if  everyone  regarded  nought  bnt  his  own,  and  his  present,  ntilify,  or 
(which  is  worse)  if  he  should  arrogate  to  himself  a  sort  of  pretended 
right  over  all  persons  and  all  things  according  to  his  strength  and 
power, — ^it  conid  not  be  otherwise  than  that  by,  on  the  contrary, 
reciprocating  with  others  the  offices  of  humanity,  giving  to  others 
what  was  beneficial  to  them,  receiving  in  return  from  others  what  he 
thought  necessary  for  the  preservation  of  life,  he  would  more  and 
more  bind  the  common  chain  of  companionship  and  sociely.     Seneca, 
having  this  in  view,  says  in  lib.  1.  "  On  Anger,"  cap.  5.  *^  Man  was 
born  for  mutual  assistance,  for  human  life  consists  in  benefits  and 
concord,  nor  is  common  help  worked  into  a  bond  by  terror  but  by 
mutual  love."     And  again  in  lib.  2.  of  the  same  work,  cap.   31 , 
"  that  all  the  members  agree  among  themselves  that  because  it  is  of 
common  interest,  individuals  should  be  preserved,  hence  men  spare  indi- 
viduals because  we  are  bom  for,  combination  :  society  cannot  be  safe 
unless  in  the  love  and  care  of  its  parts."    And  hence  arise  those 
general  principles  of  the  natural  law,  that  no  one  should  do  to  another 
what  he  would  not  wish  to  be  done  to  himself,  and,  on  the  contrary, 
should  give  to  others  what  he  would  desire  for  himself  from  others,  and 
that  the  law  each  one  lays  down  for  others  he  should  use  himself. 
Hence,  too,  it  is  that  everyone,  being  dearest  to  himself,  should  not 
only  lawfully  provide  himself  with  safeguards  against  injury  imminent 
from  others  who  recede  from  the  path  of  right,  and  by  opposing  beams, 
walls,  and  ditches  to  thieves,  robbers  and  enemies  consult  his  own  secu- 
rity ;  but  also  that  he  should  defend  himself  against  the  violence  of 
others,  repel  force  by  force,  arms  with  arms,  even  taking  the  life  of  the 
'aggressors,  if  he  cannot  otherwise  protect  life  or  chastity  which  is  in 
danger,  and  thus  preserve  the  moderation  of  an  unblameable  defence. 
1. 1.  C,  Wide  m.    (C.  8.  4.).  I*  1.  §   vim  vi.  27.  I.  qyod  est,  3.  §  ewn  igiimr 
9.  ff.  devietvi  armata  (Dig.  4j.  3.  16.).     L  1.  §  Uem  4.  ff,  ad,  leg.    Com. 
de  Sicariis.  (Dig.  48.  8.).     I.  scientiam^  46.  §  qui  cum  alUer  ^.ff,  ad. 
leg,  AquU,  (Dig.  6.  2.).     h  S,ff.  h.  t   OieerOj  m  his  oratione  pro  MUo, 
generally, 

16.  This  law  of  nature,  being  established  by  divine  providence, 
remains  ever  firm  and  immutable,  §  pen  InsHt,  dejure  not,  gent,  et  cmX, 
(Inst.  1. 2).  "  It  is,"  says  Lactantius,  |*  dvdn,  Instit,  cap,  8.  a  true  law, 
a  right  reason  consonant  to  nature,  diffused  among  sJl,  constant  and 
everlasting,  which  calls  us  to  duty  by  its  command,  deters  from  fraud 
by  forbidding  it ;  nor  can  we  be  released  therefrom  either  by  the 
senate  or  the  people."  For  since  right  reason  which  includes  and 
enters  into  natural  law,  owes  its  origin  immediately  to  Gk>d,  and  is 
referable  to  divine  reason  itself,  as  being  as  it  were  the  image  of  divine 
law,  and  a  kind  of  expression  of  it,  it  necessarily  follows  that  that  law 
of  nature  is  itself  immutable,  for  otherwise,  if  you  admit  its  mutability, 
we  must  also  admit  a  variation  in  God,  and  a  real  repentance  from  his 
former  plan,  and  thus  either  a  confession  of  his  prior  error,  or  his  change 
for  the  worse  of  what  had  been  rightly  determined  on.  How  much 
this  would  be  contrary  to  the  holiness  and  perfection  of  Gk>d,  no  one 
can  fail  to  see.  Qrotms  de  jure  heU,  et  pac.  lib,  1.  cap,  1.  num,  10.  in 
med.f  Komiua  de  civitate  lib,  2.  cap,  2.  num.  5.,  D.  Noodt  probabilvwm  lib, 
2.  cap,  11. 

17.  Meanwhile  you  will  not  deny  this,  that  this  law  immutable 
in  tkesi  (i.e.  in  proposition)  may  yet  be  mutable  in  hypoiheei, 
(i,e,  in  supposition),  as  they  say.  By  which  nothing  else  is 
meant  than'  that    the    general    preeepts  of  -natnivJ    laW,  flawing 
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from  ihe  dictate  of  right  reason,  as  they  do,  are  subject  some- 
times  to  exceptions,  which  are  themselves  none  the  less  founded 
on  nataral  reason,  and  thus  are  not  reallj  contrary  to  its 
nniyersal  precepts,  nor  subvert  them,  but  rather  confirm  them,  accord- 
ing to  the  proverb  "  that  exceptions  confirm  the  rule  in  non-oxccpted 
cases.'*  Thus,  although  the  law  of  nature  wholly  forbids  homicide,  it 
allows  the  death  of  a  robber  using  violence  ;  and  commands  the  capital 
punishment  of  criminals  when  it  is  imposed  by  the  Judge.  Further, 
since  in  many  cases  the  law  of  nature  counsels  a  thing,  but  does  not 
command  it,  nor  forbid  the  contrary,  the  consequence  is  that  for  just 
urgent  causes  you  may  lawfully  depart  from  such  suaflion.  Thus  it 
is  agreed  that  liberty,  and  communion  of  things,  and  many  other 
similar  matters,  obtained  force  among  the  first  mortals  by  natural 
suasion  :  afterwards,  on  account  of  multiplication  of  the  human  race, 
and  hot  wars,  the  introduced  distinction  of  ownership,  and  the  system 
of  slavery  following  on  captivity,  men  receded  from  their  earlier  ideas, 
and  not  without  jast  reason.  That  natural  law  is  immntable  which 
prescribes  what  is  honourable,  and  forbids  what  is  base ;  but  that 
which  prescribes  what  is  lawful,  or  permits  the  intermediate,  pan,  in 
part,  allow  of  being  tempered,  moderated,  changed,  by  the  civil  law. 

18.  The  law  of  nations  is  what  obtains,  and  is  uniformly  observed, 
among  all,  or  at  least  more  established  nations.  It  is  rightly  divided 
into  primseval  and  secondary.  PrimsBval  is  nothing  else  than  the  law 
of  nature  of  mankind  received  by  nations.  For  where  the  dictates  of 
natural  reason  happen  to  be  ol»erved  among  many  nations,  it  is  not 
unreasonable  that  they  should  assume  the  name  of  the  "law  of 
nations "  from  this  use  of  nations ;  if,  however,  many  established 
nations  reject  them,  then  these  dictates  subsisted  in  the  bare  unprac- 
tised limits  and  denomination  of  the  law  of  nature,  §  1.  Inst,  deji^re 
not.  gent,  et  dvU,  (Inst.  1.  2),  I,  omnes  popvli.  9.  ff,  h,  L  {Big, 
1.  1).  Hence  we  see  the  examples  of  this  law  taken  by  the  juris 
consults  from  those  things  which  the  law  of  nature  orders,  such  as 
reverence  towards  Ood,  obedience  to  parents  and  our  country.  l,\,m 
fine  2.  2.  ff.  h,  t.  {Dig.  1.  1.).  The  secondary  law  of  nations  is 
what  is  not  gathered  so  much  from  the  light  of  reason  as  collected 
rather  by  legal  ratiocination,  and  acconmiodated  not  so  much  to  the 
goodness  of  an  incorrupt  nature  as  to  the  necessities  of  a  depraved 
nature ;  and  it  is  thus  what  the  nations  laid  down  for  themselves  as 
use  and  human  necessities  required.  §  2.  Inst  de  jure  not.  gent,  et  civiU. 
{Inst  1.  2.).  This  must  not  be  understood  as  if  there  were  a 
law  of  nations  binding  all  nations,  as  nations,  or  binding  all  peoples 
in  public  commerce  existing  among  nations,  so  that  those  transgressed, 
and  were  punished,  who  departed  from  this  law,  and  in  the  same  t\  ay 
as  the  natural  law  binds  all  men  and  the  civil  law  all  citizens.  I  do 
not  find  that  anything  of  this  kind  was  agreed  between  nations,  or 
that  there  was  such  a  common  chain  among  all  the  nations,  as  nations. 
But  rather  thus,  that  whatever  was  ascribed  to  the  secondary  law  of 
nations  in  public  and  private  matters  cannot  be  said  to  have  been  laid 
down  by  the  nations,  in  another  sense  than  this  that,  as  mankind 
multiplied,  whatever  was  by  ratiocination  considered  useful  and 
suitea  for  promoting  commerce  among  men,  was  gradually  approved 
by  the  use  now  of  this  and  now  of  that  nation,  and  so  at  last  of  many 
nations  ;  not  binding  anv  nations  by  a  general  obligation  beyond  this. 
Wherefore  what  is  saia  to  be  the  law  of  nations,  was  at  some  places 
DBQil^i^  qoidkly,  at  others  slowly,  and  at  times  that  was  in  some 
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places  even  rejected,  witboat  any  violation  of  justice,  which  once  had 
pleased  the  nations  as  being  fair.  Thns,  for  example,  since  individuals 
are  not  supplied  with  everything,  nor  does  every  land  produce  all  it 
needs,  so  necessity  and  utility,  together,  persuade  us  that  commerce 
vnll  be  more  fully  caltivated  by  the  medium  of  contracts :  the  oldest 
among  which,  and  the  one  most  approaching  simplicity,  was  exchange 
(permutatio)  But  as  what  others  from  time  to  time  wanted,  was  not 
always  superfluous  with  ourselves,  purchase  followed,  coin  having  been 
discovered,  or  counted  money,  as  a  standard  of  the  value  of  other 
things,  I.  \,  ff,  de  contrah,  emtione.  (Dig.  18.  1).  As  an  aid  to 
those  who  had  not  money  enough  to  buy  things,  letting  (locatio)  was 
introduced,  so  that  for  a  little  money  they  might  have  the  temporary 
use  of  articles  useful  to  them.  If  they  had  not  enough  money  to  pay 
the  hire,  either  they  had  recourse  to  the  liberality  of  others  by  getting 
the  gratuitous  use  of  the  article,  when  a  loan,  by  way  of  a  accommo- 
dation (commodatum)  or  a  loan  at  pleasure  (precarium)  took  their 
origin  ;  or  money  was  elsewhere  obtained  for  paying  the  necessary 
price  of  purchase  or  hire,  whence  the  contract  known  as  rrmtuum  arose. 
And  as  a  creditor  meanwhile  ran  the  risk  of  his  capital,  it  was  thought 
fair  that  other  things  should  be  given  to  him  by  way  of  security,  until 
the  restitution  of  what  was  thus  borrowed ;  this  was  done  by  an  inter- 
vening contract  of  pledge  (pignus).  As  all  were  not  equally  quiet  or 
apt  in  managing  and  taking  care  of  their  own  affairs,  on  account  of 
youth,  absence,  travelling,  modesty  of  sex,  unskilfolness,  or  sloth,  it 
became  the  custom  to  commit  the  charge  of  them  to  another,  by  way 
of  mandate  or  deposit.  And  if  any  did  not  seem  equal  to  carrying  on 
business  alone,  assistants  were  taken^  partnership  was  entered  into, 
and  business  was  carried  on  by  division  of  labour.  When  by  these  and 
'other  similar  kinds  of  contract  the  want  of  many  things,  under  which 
men  laboured,  was  supplied,  it  was  not  surprising  that  any  particular 
nation  which  desired  to  be  the  more  cultivated  thus  the  more  freely 
adopted  these  laws  for  its  use,  or  admitted  laws  already  invented  by 
other  nations,  and  often  times  fashioned  into  special  laws.  There  was 
no  intrinsic  obligation,  whether  resting  on  honour  or  dishonour,  why 
any  nation  should  share  these  contracts  with  any  other  nation ;  nor 
were  those  nations  looked  upon  as  offending,  or  breaking  the  princi- 
ples of  justice,  who  interdicted  commerce  with  other  people,  on  their 
own  soil  and  thus  disapprove  and  forbid  among  their  own^citizens 
certain  kinds  of  contracts,  which  they  determine  not  to  allow  in  their 
own  States.  They  incur  no  more  reproach  for  this  than  we  or  any 
other  nation  where  the  laws  of  slavery  and  manumission  are  abolished 
as  less  suitable,  although  those  laws  may  have  been  elsewhere  lauded 
among  the  nations.  Nor  is  the  principle  different  in  regard  to  public 
national  acts,  such  as  laws  of  embassy,  solemn  denunciations  of  war, 
and  other  like  matters ;  since  these  are  not  evolved  from  certain  prin- 
ciples, like  the  law  of  nature  is ;  it  is  from  the  practice  and  wish 
of  the  nations,  that  they  have  taken  special  form  and  condition.  For 
as  to  the  recognition  of  ambassadors  sent  to  allied  and  friendly 
nations,  and  the  sacred  character  accorded  them,  this  comes  not  so 
much  from  a  certain  secondary  law  of  nations,  as  from  pro- 
mise given,  and  from  the  principles  of  the  law  of  nature  which 
teach  that  faith  once  guaranteed,  even  to  a  private  individual, 
must  be  observed.  And  with  regard  to  hostages  sent  by  an  enemy 
being  safe  and  free  from  injury  by  the  enemy  to  whom  sent,  that  prin- 
ciple, I  think,  has  no   other  origin   than   this,  that  more  established 
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nations  think  that  peace  is  more  powerful  than  war  with  all  its 
tritimphs,  if  they  can  enter  on  that  peace  on  hononrable  conditions ; 
andt  in  order  tbos  to  secnre  it,  have  discovered  no  other  more  snitable 
method  than  that  when  some  of  the  enemy  have  been  received  as 
ambassadors,  as  it  were,  they  should  treat  as  to  the  restoration  of 
peace  and  making  new  treaties.  Bat  as  the  office  of  ambassadors 
to  an  enemy,  which  may  be  strong  enough  to  do  anything  by  the  rules 
of  war,  will  not  be  readily  undertaken  by  anyone  if  he  does  not  hope 
for,  and  you  cannot  promise  him,  security  and  protection  in  going  and 
returning,  it  was  thought  expedient  to  grant  to  the  ambassadors  from 
OUT  enemy,  also,  an  inviolable  safeguard,  and  thus  to  make  peace  by 
means  of  heralds  of  truce  in  war.  The  consequence  of  this  is  that  among 
enemies  the  sanctity  of  ambassadors  does  not  otherwise  anse  than 
from  a  promise  to  that  elEect  given  and  reciprocated,  and  hence  its 
origin,  again,  must  be  sought  and  supported  on  principles  of  natural 
law.  Thus,  it  is  no  novelty,  nor  opposed  to  reason  and  law,  that  those 
nations  who  think  peace  unconducive  to  their  interests,  and  prefer  war 
to  a  treacherous  and  a  hollow  peace,  decline  to  receive  the  ambassadors 
sent  to  them,  or  proclaim  that  no  ambassadors  shall  be  sent  to 
them,  otherwise  they  will  be  treated  as  enemies,  as  Grotius  shows 
us  in  his  de  jure  belli  etc  jpada  lib.  2.  cop.  18.  num.  3  e^  5.  When 
thus  we  do  not  expect  benefit  from  mission  of  ambassadors,  and  there- 
fore do  not  extend  our  security  to  them,  if  we  should  then  capture  their 
ambassadors  sent,  not  to  us,  but  to  friends  and  allies  of  our  enemy, 
such  ambassadors  cannot  by  any  right  expect  security  or  safety  from 
us,  but  are  bound  to  submit  to  the  usages  of  war  and  to  captivity, 
equally  with  those  who  were  not  honoured  with  any  embassy.  Grotius 
d,  lib,  2.  cap.  18.  num.  5.  in  med. 

19.  If  nations  have  introduced  aught  by  use  contrary  to  the  dictate 
of  right  reason,  you  cannot  say  correctly  that  that  is  the  law  of 
nations,  but,  rather,  a  very  bad  corruption  of  the  customs  of  the 
human  race.  Thence  our  jurisconsults,  thinking  that  reason  should 
concur  with  use  in  regard  to  the  law  of  nations,  thought  those  i*ules 
should  be  ascribed  to  the  law  of  nature,  which,  properly  speaking,  are 
of  the  secondary  species  of  the  law  of  nations,  since  use,  and  hnman 
necessities,  being  presupposed,  they  seemed  to  be  dictated  by  equity, 
and  by  rational  inferences.  Such  are,  Eor  example,  prohibitions 
of  theft,  distinctions  of  ovrnership,  and  many  others.  §  1.  Instit  de 
ohUgat.  quce  ex  delicto  (Inst  4.  1)  :  I.  1.  ff.  de  acquir.  rer.  domin.  et 
singalorwn  (Dig.  41.  1),  §  11  and  12  Inst,  de  rer.  div.  (2.  1). 

20.  The  civil  law  is  that  which  every  people  establishes  for  itself  : 
from  the  dictates  of  the  law  of  nature,  or  the  rules  of  the  law  of 
nations,  it  approves  particular  portions  and  adopts  them  as  suitable  to 
itself,  and  to  these  it  adds  other  at  discretion,  after  its  own  use  of 
them.  In  which  sense  Gains  says  that  all  nations  who  are  governed 
by  laws  and  customs  partly  use  their  own  law,  partly  the  law  common 
to  all  men.  And  thus  you  will  weU  divide  the  civil  law,  into  civil  law 
by  origin  and  by  approval.  Civil  law  by  approval  is  what  is  estab- 
lished among  other  nations  by  natural  reason  or  by  just  iuference,  and 
therefore  is  received  by  our  own  State  as  equitable  and  good.  Thus 
the  law  both  of  nature  and  of  nations  condemns  homicide,  adultery, 
thefts,  and  other  misdeeds  as  strongly  as  possible,  and  the  civil  law 
also  prohibits  them,  and  thus  by  its  authority  confirms  the  provisions 
of  both  those  former  laws.  The  civil  law  by  origin  I  define  as  what  is 
established  in  a  State  without  any  certain  or  peculiar  foundation  of 
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natural  law,  although  it  is  not  wanting  in  a  certain  general  equity. 
To  this  branch  belongs  wills,  and  most  other  solemn  acts,  the  dednc- 
tion  of  the  Falcidian,  the  provisions  of  the  Senatns  Consnltnm  Mace- 
doniannm  and  Yelleiannm,  and  many  other  Roman  laws,  both  those 
now  antiqaat^d  and  those  still  preserved  in  nse.  Some  are  of  such  a 
nature  that  men,  onght  or  ought  not,  to  obey  them  according  bb  they 
contain,  or  do  not,  contain  within  themselves  a  certain  moral  honesty 
or  dishonesty.  Seme  are  only  just  on  this  account^  that  those  who 
have  the  power  of  commanding  wish  them  to  be  so :  so  that  according 
to  their  discretion  these  rules  have  to  be  followed  or  disregarded,  and 
this  command  and  wish  of  the  ruler  specially  stand  in  lieu  of  reason. 
Very  appositely  we  may  here  transfer  and  apply  to  the  l^;islator  what 
AuluB  Gellius  says  concerning  a  &ther,  in  his  noct.  AU.  a5.  2.  cap,  7 : 
"  all,"  he  says,  which  humanly  happens  is  as  the  learned  think,  either 
honorable  or  base :  what  are  rieht  and  honorable  in  themselves,  such 
as  to  keep  faith,  to  defend  one^s  country,  to  love  your  friends,  ought 
to  be  done  whether  the  father  orders  or  does  not  order  it:  their 
contraries,  whatever  is  base  and  unjust,  are  not  to  be  done 
even  if  they  are  ordered.  Those  which  are  middling  duties, 
which  are  csuled  )jj  the  Greeks,  sometimes  d&a^pa,  sometimea 
/licra,  such  as  to  do  military  service,  to  cultivate  the  soil,  to  take 
public  office,  to  defend  lawsuits,  to  marry,  to  go  where  ordered,  to 
come  when  sununoned ;  these  and  the  like  are  neither  in  then:isdvea 
honourable  nor  base,  but  according  as  the  actions  themselves 
performed  by  us  are  worthy  of  approrotion,  or  are  to  be  reprehended ; 
and  because  in  all  these  kinds  of  duties,  it  is  thought  the  rather  must 
be  obeyed,  such  as  in  taking  a  wife,  or  defending  suits,  inasmuch  aa 
neither  of  these  is  per  ae  honourable  nor  base,  therefore  a  father  is  to 
be  reverenced  if  he  order  thom."  Whatever  is  in  itself  indifferent,  if 
we  find  it  included  by  the  legislator  in  one  branch  or  other,  as  by 
ordering  that  after  a  law  is  parsed  in  the  republic  what  is  just  shall 
be  done,  and  what  is  unjust  forbidden,  we  must  not  hesitate  to  ascribe 
to  that  civil  law  which  we  have  described  as  the  original  civil  law. 


TlTl^E  II. 


CONCERNING  THE  ORIGIN  OF  LAW,  OF  ALL  THE 
MAGISTRATES,  AND  THE  SUCCESSION  OF  THE 
JURISCONSULTS. 


SUMMAEY. 


1.  Of  the  first  beginning  of  Boman  Law,  down  to  the  12  Tables  and  their 

composition.  The  will  of  the  Boman  Kings  was  law  at  first :  after- 
waras  ther  laid  down  laws  which  were  collected  by  Papirius  and 
cfdled  the  singly  laws  or  the  Papiriau  law.  The  Kings  expelled,  the 
law  became  uncertain,  then  the  Decemviri  collected  the  12  Tables 
founded  on  Greek  law  and  the  kingly  laws. 

2.  Then  came  the  actions  at  law,  forms  adopted  by  the  jurists  for  the  12 

Tables :  the  Flavian  and  ^lian  law :  then  followed  a  host  of  different 
kinds  of  particular  laws;  and  then  the  different  Imperial  Oodes 
down  to  Justinian's. 

3.  Then  came  Justinian's  Institutes,  Pandects,  Code,  and  Novels,  each 

latter  derogating  from  each  former.  When  Justinian  died  and  the 
Latin  tongue  was  for  a  time  disused,  came  the  Greek  Collections 
known  as  the  Basilica.  In  the  12th  century  the  Juatinianean  law 
revived. 

4.  Then  came  the  Canon  law,  with  its  Decretals  and  Extravagants. 

5.  Then  the  feudal  customs. 

6.  The  Novels  and  Constitutions  of  the  Emperors  subseauent  to  Justinian 

did  not  properly  form  part  of  the  Boman  law,  nor  nave  they  present 
authoority  oi  law.    Neither  the  Ghreek  Collections. 

7.  The  author  does  not  propose  to  discuss  all  about  the  Boman  Magistrates 

ordinaiy  and  extraordinary,  urban  and  provinciaL 

8.  Nor  the  succession  of  the  jurisprudents.    He  rather  refers  to  special 

works  concerning  them.  He  refers  also  to  the  rival  schoolmen  of 
the  legal  schools  of  Phxmleans  and  Sabinians. 

9.  The  jurisconsults  were  distinct,  in  olden  times,  from  the  orators  of  causes. 

witness  the  reproof  of  Q.  M.  Scsvola  to  Servius  that  he,  an  orator, 
did  not  know  the  civil  law.  Nor  did  the  Jcti  know  all  branches  of 
law  equally :  they  studied  some  branches  more  specially,  and  openly 
rsbrred  cuents  to  other  branches,  as  medical  meii  also  do  witn  the 
^e,  the  ear,  andso  forth. 
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1.  The  heading  of  this  title  teaches  us  that  it  treats  of  three  things 
ohiefly ;  of  which  the  first  is  the  origin  and  growth  of  the  law,  the 
second  is  the  origin  of  magistrates,  and  the  third  is  the  succession  of 
the  jorispradents.     It  is  not  intended  to  expound  these  singly,  bnt 
noting  the  chief  heads,  I  shall  refer  the  reader  to  the  writers  on  the 
antiquities  and  history  of  the  law.     As  regards  the  laws,  the  will  of 
the  Kings,  as  was  the  c&se  with  many  other  nations  and  peoples,  stood 
in  lien  of  the  law  in  the  beginning,  as  Justin,  lib,  1.  inpr.  witnesses, 
whom  Demster  in  notis  ad  Bosin,  Uh.  9  in  pr,  in  many  points  confirms. 
Pomponins  also  declares  that  this  was  so  among  the  Romans,  lib.  2.  § 
1.  h,  t  (Dig.  1.   2),  Tacitus  also,    libr.  3.   annal.  cap.  26 ;  Dumy^ 
sius  Halicamassus  lib.  10.  c.  1.,  and  other  writers.     But  when  this  no 
longer  seemed  advantageous  to  the  newly  rising  Kingdom,  afterwards 
some  laws  were  made  by  the  Roman  Kings  themselves  and  collected 
by  Papirius,  being  termed    "the  Kingly  laws"    (leges  regioe)  after 
their  authors,  and  the  Papirian  law  after  their  collector  I.  2.  §  2.  and 
36.  /.  h.  t  (Dig.   1.   2),  the  vestiges  of    which  in  the    Pandects 
I.  2.  ff.de  mortuo  vnferendo   (Dig,  11.  8),  and  where  they  occurred 
in  the  writers  on  Roman  afEairs,  were  differently  collected  by  Ant. 
Augustinus,    Gontius,    Manutius,  and  many  others,  and  from  their 
writings  Rosinus  gathered  them  in  his  Antiquities  of  the  Botrums  lib. 
8.  cap.  5.     When  the  Kings  were  expelled,  the  people  again  for  some 
time  used  an  uncertain  law.     The  Decemviri  borrowed  difEerent  laws 
from  the  Grecian  States  and  embodied  them  in  10  tables,  to  these  two 
others  were  afterwards  added,  and  from  this  accidental  circumstance 
they  were  called  the  laws  of  the  12  tables,  and  Gujacius  tells  us  Ub. 
3.  obs.  40,   that  many  chapters  were  even  transferred  to  them  from 
the  "Kingly  laws."    It  is  not  correct  to  call  these  12  tables,   as 
Tacitus  says  in  his  Annal.  3.  cap.  27,  the  "sum  of  just  law,"  for 
the  more  recent  decrees  of  the  Roman  people  were  not  framed  with 
the  same  sincerity  nor  the  consent  of  the  Senate :  as  Gicero  has  also 
said  of  all  the  books  of  the  philosophers  Ub.  1.  de  oraJtare^  cap.  44^ 
"  though  they  all  murmur,"  he  said,  "  I  shall  say  what  I  feel,  that 
that  book  of  the  law  of  12  tables,  really  seems  to  be  superior  to 
the  libraries  of  all  the  philosophers,  if  one  looks  to  the  sources  and 
heads  of  the  laws ;  superior  to  them  in  weight  of  authority  and  rich- 
ness of    utility."     Various  collections  and  digests  or  illustrating 
comments  on  the  12   tables   were  given  by  Ludovicus  Gharundas, 
Radvardus,    Lipsius,  Anton.  Augustinus,   Ant.  Glarus  Sylvius,  Bal- 
duinus,  Gontius,  Jac.  Gothof  redus,  and  many  others. 

2.  Then  came  the  "  actions  at  hkw,"  fixed  and  solemn  forms  accom- 
modated by  the  Jurisconsults  to  the  principles  laid  down  briefly  in  the 
12  tables.  They  were  called  the  Flavian  or  .^lian  law,  from  Gn»a8 
Flavins,  clerk  to  Appius  Claudius,  who  stole  them  from  Appius  and 
presented  them  to  the  people ;  and  from  Sextus  .^lius,  who  after- 
wards added  others  to  them.  I.  2.  §  5.  6.  7.  h.  t.  (Dig.  1.  2)  ;  and 
see  Brissonius  ad  antiquU.  Bom.  Ub.  4.  cap.  20.  Afterwards  came  a 
large  increase  of  laws  made  day  by  day,  plebiscites,  senate-consults, 
and  edicts  of  the  Magistrates,  both  temporary  and  perpetual;  and 
especially,  after  the  republic  changed  into  a  monarchy,  came  Imperial 
constitutions,  partly  collected  on  private  authority  by  G-regorianus 
and  HermogeniauQs,  partly  on  puolic  authority  by  Theodosius  the 
younger,  whence  they  derived  the  titles  of  the  Gregorian,  Hermo- 

fenian,  Theodosian  and  Justinianean  Codes.    Gondeming  these  see 
aoobus  Gbthofredus  in  his  Manual  of  Law,  oap.  2.  8. 
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8.  Btit  Jufitinian,  in  bis  Ixmtitntes,  Pandects,  Beviaed  Code  and 
Novels,  eathered  up  our  Roman  Jnrispradenoe :  the  Pandects  being 
derogated  from  by  the  Code,  the  Code  by  the  Novels,  the  former 
Novels  by  the  later  ones  and  in  the  laws  of  tbe  Code  itself  the  laws  of 
the  former  Emperors  were  derogated  from  by  the  laws  of  later 
ESmperors,  inserted  in  the  same  Code.  Wissenhach  m  Conmient  ad  Ood, 
in  pr,  de  composUiane  Codidsj  num.  5.  6.  7.  8.  Paultu  Voet  ad.  §  6. 
prooemii  Instit.  num.  2.  Bock^mannus  ad  Pandect,  in  prolegomends,  num. 
4.  Justinian  dying,  and  Italy  being  devastated  by  barbarous  nations, 
the  Latin  tongue  and  the  Soman  laws  lay  both  neglected,  although 
they  were  afterwards  in  a  measure  revived.  Greek  books  called  the 
Basilica  were  composed  and  published  under  the  Emperors  Basilius 
Macedo,  Leo,  and  Constantinus  Porpbyrogenneta.  Tbe  Nomocanon 
of  PhoHus,  of  Michaelis  of  Attalis,  the  Manual  of  Harmenopulus,  the 
Institutes  of  Theophilus  and  many  other  Greek  works  were  written ; 
these  are  fully  treated  of  in  the  sketch  of  the  reliques  of  the  ancient 
law  and  of  the  jurisprudence  after  Justinian,  which  you  will  find  as 
a  preface  to  the  Corpus  Juris,  Amsterdam  and  Leyden  Edition^  year 
1663,  in  folio.  Also  Ja>cohw  Oothofredus  in  hie  Manual  of  Law,  cap.  6. 
Josephus  Maria  Suareeiue  de  notitia  Basilicortim,  in  the  preface  to  the 
BasUican  hooks ,  issued  hy  Fahrottus.  In  the  12th  century,  in  the  time 
of  Lotharius,  the  law  of  Justinian  was  again  brought  to  light  and 
revived  in  use  at  Bologna  and  elsewhere  by  Imerius  and  other  inter- 
preters of  like  fame  with  him;  and  in  following  centuries  it  also 
began  to  be  taught  bv  those  whose  lives  you  will  find  narrated  by 
Foster,  Historia  juris,  Ub.  3.  cap.  5.  et  seqq.,  usque  adjinem. 

4.  About  the  same  time  the  Jus  Canonicum  came  to  be  composed. 
First  in  the  time  of  Pope  Eugene,  Gratian  collected  that  part  which  is 
caUed  the  Decree.  By  order  of  Gregory  the  9th,  Baymundus  compiled 
the  decretal  letters  of  the  Popes  and  published  them  in  5  books. 
Boniface  the  8th  added  six,  but  subdivided  in  five  books.  To 
this  the  ClementinflB  were  added  by  Clement  the  5th  and  John 
22nd,  and  at  last  came  the  Extravagantes.  A  Seventh  book  of 
decretals  as  gathered  by  Petrus  Mattheus,  a  Leyden  Jurisconsult, 
and  the  Canon  Law  Institutes  of  Paulus  Lajicelottus,  are  subsequent 
editions  of  the  Corpus  Canonicum,  but  issued  without  any  public 
authority. 

5.  The  feudal  customs  were  also  composed  and  collected  by  Obertus 
de  Orto,  and  Gerardus  Niger  Capagistus,  Mediolanian  (Milanese) 
Consuls,  and  other  uncertain  authors,  as  Cujacius  says ;  and  he  added 
extraordinary  chapters  from  AJvarettus  and  Ardizonus  and  a  fifth 
book  of  feuds.  Concerning  these,  and  generally  concerning  the 
history  of  law  see  Besoldus  delibaiis  juris,  part  2.  in  pr.  in  dissertai, 
de  libris  utrvusque  juris. 

6.  As  &r  as  regards  the  novels  of  Leo  and  Heraclius,  Nicephorus, 
Connenas,  Fredericus,  Henry  the  7th  and  the  Constitutions  of  many 
other  subsequent  Emperors,  added  to  the  Corpus  Juris  of  Justinian, 
it  is  certain  they  neither  constitute  a  part  of  Koman  law,  properly  so 
called,  nor  are  of  equal  authority  to  it.  In  the  same  way,  the  laws 
from  the  Basilican  books,  although  restored  in  the  code  by  learned 
men,  and  by  Greek  writers,  cannot  be  said  to  be  unsuitable  for  the 
purpose  of  illustration,  yet  you  would  in  vain  cite  them  as  proofs  in 
the  Court  and  in  the  schools,  both  because  they  were  never  received 
by  our  rulers,  and  because  they  are,  admittedly,  often  epitomes  of  the 
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Oreek  oonstitatioxis,  as  the  original  oonstitniions  were  lost  by  careless* 
nesB  and  the  iojuries  of  time.  Ant  MaUhaeus^  de  atiction,^,  libr,  2.  cap. 
6.  nvm,  13  :  Brv/nnenumnvs  in  cod.  in  prolegomenis  adHt,  de  novo  Cod, 
fadendo,  in  fine. 

7.  In  the  second  part  of  this  title  we  treat  of  the  Boman  Magis- 
trates. It  is  not  my  intention  to  ezponnd  their  origin,  duties  and 
power,  more  especially  aa  the  compilers  of  the  Pandects  themselves 
devoted  qne  part  of  tiieir  first  book  to  the  Magistrates  mostly  men- 
tioned  and  used  in  the  laws.  Besides  which  if  any  one  would  wish  by 
a  more  full  enquiry  to  ascertain,  by  a  digression,  what  has  been 
said  by  Pomponius  vn  I.  2.  h.  t,  (1.  2)  and  of  the  many  ordinary 
and  extraordinary  magistrates,  urban  and  provincial,  what  their 
duties  were  and  what  their  offices,  let  him  consult  Bosinus 
in  his  whole  work  7,  on  the  Boman  antiquities,  where  after  having 
first  given  a  summarized  catalogue  in  his  second  chapter,  he  discourses 
about  them  at  great  length. 

8.  With  regard  to  the  succession  of  the  Jurisprudents  who  flourished 
in  the  free  Bepublic  and  also  under  the  Emperors,  in  what  age  they  lived, 
who  reigned,  what  works  they  wrote,  for  what  honors  they  were 
conspicuous,  Pomponius  partly  teaches  in  Z.  2.  §  35.  et  seqq.  h.  t 
(Dig.  1.  2) :  likewise  Gotofredus  in  his  Manual  of  Law,  cap.  7, 
and  Yalent.  Forsterus  at  full  length  in  his  Histoiy  of  the  Civil  Law, 
Ub.  2.  cajp.  2.  et  aeqq.  down  to  cap.  82.,  and,  more  recently,  the  illus- 
trious D.  Eck,  the  most  worthy  Professor  of  the  Ultxajective  law  in  his 
principles  of  the  civil  law  h.  t. :  also  D.  G.  van  der  Meulen  in  his 
commentary  on  the  history  of  Pomponius,  on  the  origin  of  law,  part  3. 
Since  all  cannot  hold  the  same  opinion  in  the  decision  of  legal  contro- 
versies it  came  about  that,  with  the  lapse  of  time,  sects  of  Jurisconsults 
arose,  chiefly  born  from  Ateius  Capito  and  Antistius  Labeo,  and  taking 
their  names  from  the  chief  followings  of  each,  for  when'  Sabinus  suc- 
ceeded Capito  and  Cassius  succeeded  Sabinus,  the  name  of  Sabinians  and 
Cassians  was  given  to  the  Jurisconsults  who  adopted  their  views ;  when 
Proculus,  after  Nerva,  succeeded  to  Labeo,  the  students  of  this 
opposite  sect  secured  the  name  of  Proculians.  Their  frequent 
differences  of  opinion  Justinian,  for  the  most  part,  removed  by  his 
decisions  inserted  in  the  revised  Code :  still  beyond  doubt  there  are 
many  vestiges  of  their  differences  spread  through  the  responses  of  the 
old  Jurisconsults. 

9.  The  Jurisconsults  were  formerly  distinct  from  the  pleaders  of 
causes,  as  is  evident  from  the  example  of  Servius,  who,  fdthough  he 
had  obtained  the  second  place  to  Marcus  Tullius  in  defending  suits,  is 
said  not  to  have  joined  to  his  eloquence  any  knowledge  of  the  civil 
law,  ,until  stimulated  thereto  bv  the  sharp  reproof  of  Mucins,  by  way  of 
contumely,  "  that  it  was  a  disgrace  to  a  patrician,  a  noble,  and  a 
pleader  oi  causes  to  be  ignorant  of  the  law  in  which  he  was  employed.'* 
But,  anciently,  all  were  not  equally  skilled  in  all  branches  of  the  law, 
for  some  cultivated  more  happuy  the  one  branch  of  Jurisprudence  and 
others  another,  and  it  therefore  happened  that  the  Jurisconsults  them- 
selves were  not  ashamed  to  send  their  own  clients  toothers,  whom  they 
candidly  acknowledged  to  be  more  skilled  than  themselves  in  any 
particuLar  branch  of  law.  Quintus  ScsBvola,  the  Augur  and  mosib 
illustrious  and  certain  prophet  of  the  law,  whenever  he  was  consulted 
as  to  Uie  law  of  estates,  was  wont  to  refer  his  consulters  to  Furius  and 
CaMllius,  aa  more  given  to  its  study.    This  we  know  from  QioBtopro 
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Balbo  and  ValerioB,  Ub,  8.  cap,  12.  f»tim.  1.,  for  aiiioeuioieiitljas  man^ 
responded  as  were  engaged  in  legal  study,  it  is  not  astonislung  that  it 
happened  to  Jnrisconsnlts,  at  that  time,  as  it  has  happened  to  medical 
men,  that  as  some  more  snocessfollj  core  the  eyes,  other  the  ears, 
others  other  peculiar  vices  and  diseases,  while  others  again  exercised 
all  branches  of  medicine,  so  some  professed  and  showed  a  high  degree 
of  skill  over  others  in  regard  to  the  whole  law  as  a  science,  while  others 
did  so  onlj  in  respect  of  particolar  parts. 
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OF  THE  LAWS,  THE  SENATE  CONSULTS,  AND 

LONG  CUSTOM. 


SUMMARY. 


1.  TacituB  sbows  that  the  best  laws  are  bom  from  the  crimes  of  some 

persons.    Voet  confirms  this,  citing  Jnstinian. 

2.  Papinian's  definition  of  law  given.    Law  must  be  founded  on  the  advioe 

of  prudent  men,  not  rashly,  nor  at  the  mere  will  of  the  legislator, 
without  reasons  of  justice,  equity,  public  utility.  Codicils  were  not 
introduced  till  skilled  lawyers  had  been  called  together  and  had  recom- 
mended them.  Yalentinian  and  Theodoeius  required  two  unanimoos 
confirmations  by  the  conscript  Others,  and  a  public  solemn  recitation, 
and  the  assent  of  the  Emperor,  before  a  law  obtained  force. 

3.  Law  is  meant  for  the  suppression  of  crime  committed  either  in  free  will 

or  ignorance.  Thereiore  there  must  be  free  will ;  not  too  young, 
madmen,  or  idiots.  Yet  damnvmy  injwrid  is  punished  t.e.,  where 
inrong  is  blamefully  done,  without  intent,  6.y.,  ignorantly  summon- 
ing parents  in  law  without  permission  obtained :  judges  deciding 
wronglv  through  unskilfulness :  taking  the  goods  of  another,  in 
error  of  &ct  or  law,  believing  them  to  be  our  own. 

4.  Law  is  a  promise  of  the  whole  State,  expressed  through  the  people  in  a 

democracy,  through  the  legislator  in  an  asistocracy  or  monarchy. 

5.  The  requisites  of  law  aro  (1)  that  it  should  be  just  and  reasonable,  both 

in  subject  matter,  prescribing  the  honest  and  forbidding  the  dis- 
honest, and  in  terms  establisning  equality;  (2)  that  it  should  be 
general,  and  not  for  particular  cases  or  persons  merely,  although  at 
times  this  principle  has  not  been  observed.  The  immodesty  of  a 
Garf unia  gave  rise  to  the  law  by  which  women  were  preventea  from 
suing,  and  the  usurious  extortion  of  a  Macedo  to  the  law  that  those 
under  age  should  not  borrow.  But  still  though  made  for  particular 
cases  the  provisions  of  these  laws  applied  generaUy  to  all  women 
and  children ;  and  it  is  lyot  unreasonable  that,  to  secure  the  genend 
protection,  the  good  should  be  subject  to  such  law  equally  with 
the  bad,  for  whom  they  were  more  meant.  Or  misdeeds  would  go 
unpunished,  and  loss  ensue  from  youth  and  luxury. 

6.  The  necessity  for  reasonableness  in  a  law  is  not  overthrown  by  the 

circumstance  that  a  reason  cannot  be  given  for  everything  laid  down 
hj  our  ancestors.  This  may  be  owing  to  lapse  of  time  or  neglect  of 
history,  not  necessarily  to  actual  absence  of  reason.  A  strong  proof 
of  this  cited* 
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7*  Ferpetnit]^  ifl  another  requisite ;  that  is,  the  law  should  never  oeaae  in 
intention,  save  by  a  cnanged  condition  of  men  and  things,  or  neces- 
sity for  a  contrary  law  or  disuse.  Thns  in  Boman  times,  too,  the 
Prsator^s  temporary  annual  edicts  were  written  on  perishable  wood : 
the  perpetnal  laws  on  brass. 

8.  Another  requisite  is,  that  the  law  should  be  made  by  those  having  the 

authority :  in  a  monarchy  the  princeps,  in  an  aristocracy  the  nobles, 
in  a  democracy  the  people. 

9.  And  that  there  should  be  promulgation,  that  it  may  be  known  to,  and 

binding  on  all.  The  law  of  Holland  first  required  promulgation  for 
two  months  before  having  effect  of  law :  then  a  month  :  then  from 
the  date  of  promulgation.  Thus  the  time  depends  on  the  will  of  the 
legislator.  If  the  time  is  not  specified  the  law  has  immediate  effect. 
A  prudent  judge  may  still  make  allowance  for  a  passing  stranger,  a 
new  arrival,  or  an  offending  citizen  actually  ignorant  of  the  promul- 
gation of  the  law. 

10.  Non-promulgated  law  does  not  bind,  not  even  those  who  know  its 

readinesH  for  publication.  If  its  promulgation  has  been  partial,  it 
will  bind  where  promulgated,  but  not  where  omitted. 

11.  A  law  thns  properly  passed  binds  all  subjects  of  all  classes  and  condi- 

tions, even  the  king's  household,  unless  protected  by  a  particular 
law :  also  visitors  and  stran^rs  as  long  as  they  remain  within  our 
territories.  Subjects  they  bind  only  as  long  as  they  keep  domicile ; 
that  being  changed  or  transferred,  they  cease  to  be  subject  to  former 
law  or  jurisdiction. 

12.  Ambassadors  and  their  retinue  not  considered  to  be  present;  as  repre- 

senting absentees,  thev  themselves  are  by  a  notion  of  law  also 
regarded  as  absent.  Ijier^ore  not  bound  oy  the  laws  of  the  place 
whore  thev  are,  any  more  than  one  who  really  has  his  domicile  else- 
where. If  they  act  wrongly  and  treat  lo(»l  law  with  insult,  they  are 
ordered  to  quit  the  country,  and  complaints  are  forwarded  to  those 
sending;  them.  Case  of  rhilip  of  Macedon  nobly  sparing  the 
Athenian  hostage  cited,  but  rebuking  the  ambassador.  Special 
ddegates  from  the  federated  provinces  of  Holland  to  the  States 
Council  are  bound  by  the  laws  where  they  are^  but  as  to  intestate 
succession,  benefit  of  inventoiy,  curators  bonis,  etc.,  they  keep  the 
law  of  the  domicile  or  place  whence  sent. 

13.  Students  obey  the  laws  where  they  study,  just  as  every  traveller  is 

bound  to  do,  unless  there  are  particular  exceptional  laws,  e,g,,  the 
Leyden  University  has  its  oim  particular  privileges  as  to  punishing 
duels,  night-riots,  etc.  Students  have  not  their  ^micile  where  they 
study,  but  are  exiles  for  learning's  cause,  intending  to  return  home 
when  their  studies  are  finished.  Therefore,  in  successions,  etc.,  of 
movables,  they  follow  the  law  of  the  domicile;  of  immovables,  the  law 
of  the  place  where  the  goods  are  situated,  unless  a  special  law  has 
been  made  there  for  students. 

14.  The  law  commands,  directs,  punishes,  permits,  counsels,  rewards,  or 

pardons.  Counselling  and  permissive  laws  have  no  real  obligatory 
loroe  on  those  to  whom  addressed,  e,g.,  to  make  a  will,  appoint 
testamentary  tutors,  substitute  to  ^hose  under  age  or  mad,  adiate 
publicly,  or  abstain  from  succession.  If  they  are  but  privileges  to 
one  individual,  they  bind  the  rest  of  society. 

15.  Whether  the  Princeps  is  bound  is  doubtful.    By  Roman  law,  at  first 

under  the  kings,  yes.  Under  the  Broperors  not,  yet  the  better 
Bmperors  obeyed  the  laws  by  way  of  example.  They  required 
regL<tration  of  gifts  by,  and  to  them.  They  admitted  the  Falcidian 
br  legaoiea  left  to  them,  and  the  compbuat  of  inoflkioaa  testament* 
-^^  did  not  afioept  anything  under  sq  intenai  teafeament.    That 
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the  BomftDB  did  not  intend  their  Smperors  to  be  free  from  the 
laws  is  apparent  from  many  references  to  the  laws,  which  the  anthor 
then  proceeds  to  make.  The  Prinoeps  derived  position  and  every- 
thing else  from  the  voice  of  the  people.  What  it  g^ve  it  might 
release  from ;  bat  the  people  itself  coald  not  release  mm  from  obli- 
sations  imposed,  not  by  tbem,  bnt  by  right  reason,  unless  it  were 
from  the  restrictions  of  the  mere  civil  law,  throngh  medium  of  the 
senate.  The  divine  and  natural  laws  were  binding  on  his  oonsdenoe 
only. 

16.  What  is  done  or  contracted  contraiy  to  law  is   ipeo  jure  null,  and 

cannot  be  upheld,  even  if  the  law  has  not  expressly  declared  it  so. 
It  cannot  be  strengthened  by  oath.  Unless  it  is  an  infraction  of 
those  laws  which  merely  permit  or  advise,  or  unless  the  law  con- 
tains a  right  which  can  be  renounced.  What  is  originally  not 
bidding  can  be  ratified  by  8ubse<|[uent  consent,  e.g,,  marriage  of 
•  provincial  governors  with  their  subjects ;  contracts  of  judges ;  a  loan 
of  n  fli^ui  jamilia$  without  fiither's  consent.  Here  it  is  a  question 
of  private  consideration,  but  it  would  be  different  if  public  utility  were 
concerned,  or  if  the  consent  sought  to  be  relied  on  as  siveii,  were 
that  of  those  protected  by  sex  or  age,  or  other  defect,  ana  forbidden 
to  give  consent,  e^g.,  the  alienation  of  the  dotal  estate  without  con- 
sent of  the  wife,  or  contracts  of  minors,  prodigals  and  others  to  their 
own  disadvantage.  In  such  cases  public  law  cannot  be  altered  by 
private  pact  or  tne  laws  broken  by  agreements  of  individuals.  Bnt 
the  act  is  not  ip«o  jure  null  if  the  law  is  satisfied  with  a  penalty 
imposed  on  contravention,  e.g.f  the  ancient  Lex  Farta  forbidding  a 
legacy  beyond  1»000  asses :  if  made,  the  legacy  remained  good,  bnt 
the  taker  above  that  amount  was  condemned  fourfold.  Other  cases 
cited  where  the  contract  stands,  though  disapproved  by  law,  and 
the  wronged  party  entitled  to  id  ^uod  ittiereet :  6.^.,  incidental  h«ud, 
or  alieoating  to  change  jurisdiction.  Therefore  laws  are  perfect  or 
imperfect.  There  are  instances  of  laws  forbidding,  and  ^ret  not 
nullifying  what  is  done,  nor  fixing  a  penalty,  e^,^  the  lex  Ginica  for- 
bidding donations  above  a  certain  sum,  yet  do  not  declare  the  higher 
donation  null.  A  soldier  was  forbidden  to  be  a  procurator,  yet  his 
court — acts  stood  if  not  repudiated  by  judge  or  adversary.  A  judg- 
ment cannot  be  passed  with  a  condition  :  yet  if  so,  it  is  purified  as 
soon  as  time  of  appeal  passes.  An  appeal  noted  suspends  a  judg- 
ment even  if  it  is  wrongly  noted  to  the  wrong  appeal  Judge.  The 
reason  these  and  similar  acts  hold  good  is  that  the  evils  of  recision 
would  be  greater  than  !non-recision.  Acts  contrary  to  law  are  not 
null  and  void  if  law  provides  for  their  recision,  as  in  an  inofficious 
testament,  alienations  in  fraud  of  creditors,  under  influence  of  fear, 
etc.  It  is  often  disputed  amonp  commentators  whether  an  act  is 
null  and  void  or  capable  of  recision  by  a  Judge.  Ap^ainst  those 
null  and  void,  the  custom  of  the  Courts  is  to  give  restitution,  and 
thas  the  recision  of  the  act  done,  although  even  without  restitution ; 
on  the  mere  allegation  of  nullity  those  succeed  who  are  safe  ipso  jure. 
Only  then  are  those  acts  ipso  jure  null  which  are  contrary  to  law, 
••  if  the  law  expressly  decrees  it.  Or  where  the  doer  has  no  capacity. 
Or  whore  it  is  palpably  base. 

17.  The  laws  srive  form  to  future  acts  and  cannot  be  drawn  back  topast 

acts.  For  promulgatidh  is  necessary,  as  already  explained.  What 
is  done  before  a  new  law  on  the  basis  of  the  old,  remains  effectual. 
Thus  if  a  penalty  must  be  affixed  to  a  crime  committed  before  the 
new  law  which  fixes  heavier  penalties,  yon  must  not  follow  the 
penalty  of  the  new  law  bnt  the  former  one.  Unless  the  lef^is- 
lator  speaks  expressly  both  of  the  past  and  the  present,  which 
is  moet\j  done  in  oases  of  fcoforahika  ooustituted  oy  a  new  law. 
The  hm  it  aDpliaaUe  to  past  tmnaaotiona,  when  the  Prinoeps,  legis- 
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WM  in  pMt  transaofeioim  a  maQifest  inequity,  this  ineqmity  may  have 
been  intended  in  former  laws.  Thus  marriage  with  a  deceased  wife's 
sister  was  declared  null  and  the  children  born  were  illegitimate  by 
the  old  law.  And  that  was  weakened  by  subsequent  Constitutions, 
which  had  been  done  against  the  Church  tyrannically.  Past  aliena- 
tions of  feuds  made  witnout  consent  of  lords  were  rescinded  by  one 
Imperial  Constitation,  after  another  had  already  forbidden  them. 
Or  it  may  be  that  no  prohibition  appeared  in  former  laws,  but  a 
clear  injustice  was  present  in  such  past  transactions.  Thus  pada 
eommisBoria  were  forbidden  by  the  Emperor  in  the  past,  present, 
and  future.  A  law  is  drawn  back  to  the  past  when  the  new  law 
does  not  so  much  impose  a  new  provision  as  interpret  a  doubtful 
point  in  a  former  law.  Or  if  the  sense  would  be  absurd  if  not 
retrospective.  Or  where  the  new  law  brings  an  exception  or  a 
remission,  this  should  then  also  equitably  apply  to  past  transactions. 
Thus  where  the  new  law  diminished  the  rate  of  interest  the  lesser 
rate  is  payable  on  capital  formerly  bearing  higher  legal  rates. 
And  on  same  principle  the  TJltrajectines  thought  certain  biennial 
prescriptions  should  extend  also  to  past  debts. 

18.  An  interpretation  of  the  law  is  often  necessary.    The  legislature  alone 

^ves  it.  Such  interoretation  has  the  effect  of  law.  The  right  to 
interpret  often  specially  reserved. 

19.  The  interpretation  which  is  sought  from  the  use  and  custom  of  a 

people  IS  not  dissimilar  to  the  interpretation  of  the  Princeps: 
whether  in  a  democratic  State  the  people  explains  its  own  laws,  or 
in  a  monarchy  the  Emperor  his  coustitutioTis.  If  there  is  an  am- 
biguity, first  see  what  Jaw  the  State  used  before  in  similar  cases. 
For  an  inveterate  custom  strengthens  a  doubtful  meaning  of  the 
law.  Custom  is  the  best  interpreter  of  the  law  :  and  sometimes 
even  operates  as  re»  jtidicaia.  Fixed  interpretations  must  least  be 
changed.  Although  judgments  even  of  the  highest  courts  have  not 
the  force  of  law,  yet  a  series  of  similar  decisions  may  have  force  of 
law  in  interpreting  the  law. 

20.  Still  the  right  of  interpretation  should  not  be  wholly  denied  to  Juris- 

consults or  Judges,  even  if  not  the  force  of  law :  whether  they 
extend  the  operation  of  the  law  to  similar  cases,  or  its  general  words 
to  the  particular  cases  indicated:  or  explain  doubtful  words  and 
remove  the  doubtfcl  meaning  of  the  law.  Here  certain  general 
mles  must  be  observed.  1.  Intention  of  law  not  settled  except  on  a 
perfect  review  of  antecedents  and  subsequents.  2.  That  interpre- 
tation mast  be  had  recourse  to  which  is  tree  from  fault  and  suited 
for  carrying  out  the  thing  and  consonant  to  legislator's  mind.  3. 
An  int^retation  not  perverting.  4.  29ot  such  which  circumvents 
the  intention  of  the  law  to  attain  that  which  the  law  did  not  desire, 
although *it  has  not  expressly  forbidden  it.  5.  Not  that  which  would 
render  the  law  useless  and  of  no  efEect.  6.  Or  which  would  inter- 
pret to  a  man's  fiivour  what  was  meant  to  his  injury.  7.  Not  an 
mterprotation  borrowed  from  a  particular  law  or  necessity  and  for 
certain  cases  only.  8.  Or  where  there  is  something  introduced  in 
error.  9.  Nor  receding  from  the  strict  signification  of  the  words 
unless  where  it  is  manifest  the  legislator  meant  it.  10.  In  doubtful 
cases  follow  the  words.  11.  The  intention  of  the  legislator  to  depart 
from  the  ordinary  meaning  of  the  words  is  gathered  from  ante- 
cedents and  consequents,  preface,  epilogne,  reason  of  the  law ;  or  fact 
that  ordinary  acceptation  would  involve  impossibility,  dcrfect,  or 
inept  signification. 

21.  Fictions  were  common  with  the  Romans.    They  adapted  fictions  to 

real  casQs  by  interpretation.  Provided  the  intention  of  legislator 
not  injoredi  or  reason  of  law  or  nature  of  thing. 
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22.  The  "  argnment  from  the  opposite"  fixes  the  meaoing  and  interpreta- 
tion of  the  law  so  strictly  that  its  resnlt  would  seem  to  be  law. 
Unless  the  restdting  meaning  were  bad,  or  oocasioned  a  crime,  or 
another  law  expressly  forbid  it. 

28.  If  these  means  &il,  and  the  meaning  of  the  law  cannot  be  gathered  or 
its  apparent  absurdity  avoided,  equity  does  not  proceed  so  far  as  to 
allow  the  judge  to  despise  the  law  as  hard  and  iniquitous,  and  to 
decide  against  it.  For  the  Judge  must  decide  as  to  the  law,  and  not 
as  to  its  justice  or  injustice.  He  must  decide  the  effect,  not  the 
authority  of  the  law.  The  legislator  must  then  be  asked  to  interpret 
or  to  remove  the  hardship. 

24.  These  laws  of  interpretation  apply  to  the  statutes  of  particular  nations; 

and  among  them  the  Belg».  If  statutes  depart  from  the  Boman 
law,  so  must  their  interpretation.  For  the  Itoman  law  binds  no 
further  than  by  consent,  and  our  own  statute  law  is  stronger  and 
more  binding  than  the  Roman  law,  which  is  only  taken  in  whfidium 
The  author  arguendo  shows  that  we  have  a  right  thus  to  extend  the 
Boman  law,  as  the  Boman  law  extends  itself,  and  also  our  own 
modem  law  and  that  this  is  in  both  cases  in  accordance  with  the 
principles  of  progressive  reason. 

25.  When  interpretation  being  exhausted  left  the  intention  of  the  legis- 

lator clear,  the  Princeps  or  legislator  was  sometimes  asked  for  a 
dispensation  against  the  clear  meaning  of  the  law,  to  relieve  the 
applicant  from  the  obligation  of  the  law,  which  still  remained  of 
force  as  regards  others.  The  Princeps  has  this  power,  for  he  oould 
repeal  the  law  in  question,  and  he  woo  can  repeal  can  relax.  This 
proposition  the  author  argues  out.  But  for  such  dispensation  there 
must  be  a  just  and  urgent  cause,  and  a  public  utility. 

26.  What  has  been  said  of  the  laws  can  be  extended  to  the  Senate-consults, 

when  the  Senate  replaced  the  people  as  legislators.  These  Seta  the 
author  shows  were  m  reality  the  expression  of  the  Emperor^s  wish 
recited  in  the  Senate  and  i^terwards  written  in  his  oration. 

27.  Very  similar  to  law  is  custom,  an  unwritten  law  gradually  introduced 

by  us,  having  the  force  of  law.  In  a  democracy  the  people  freely 
introduced  it  at  discretion.  It  had  the  power  of  law,  and  what  it 
did  without  law  was  binding.  When  the  Frinceps  became  the  law- 
giver, with  his  concurrence  long  habit  became  custom. 

28.  Justice  and  reasonableness  its  foundations.    What  is  passed  in  error  is 

no  guide  in  similar  cases,  but  should  rather  be  abolished  as  an 
unjust  corruption  of  habits. 

29.  As  custom  was  only  gradually  introduced,  it  was  necessaiy    there 

should  be  the  lapse  of  a  long  time ;  and  a  frequency  of  acts  freely 
done,  without  force  or  fear.  No  number  of  years  or  acts  being 
defined,  it  is  left  to  the  estimation  of  a  prudent  judge.  The  periods 
of  prescription  cannot  be  applied  to  custom.  Iheir  reason  isdinerent, 
for  prescription  cannot  create  a  law  binding  on  a  whole  people,  as 
custom  does  when  it  is  established.  Two  acts  do  not  niake  a 
custom :  there  must  be  a  frequency. 

80.  These  acts  may  be  judicial  or  extrajudicial.  That  they  may  be 
extra  judicial,  argued  out.  The  advantage  of  the  former  is  that  tbey 
can  be  more  easily  proved ;  but  if  you  can  prove  the  latter,  they  are 
good  also. 

31.  They  must  be  uniform.  If  there  is  no  uniformity,  and  the  acts  are 
mixed;  varied,  and  contrary,  a  lawful  custom  cannot  be  founded. 
Nor  does  the  mere  frequency  of  the  act  make  a  custom,  when  a 
number  of  persons  who  could  prote«;t  themselves  by  the  written 
law  common  to  all  voluntarily  recede  from  their  right,  e.g.,  when 
having  the  security  of  an  instrument  not  solemnly  made,  we  oede 
it  to  a  more    powerful  adversaiy,  say  the  fitc^  thus  vacating^  a 


▼01T^8   PAMDICTS.  33 

patrimony  not  in  reality  vacant,  from  fear  of  lawsuits.  Or  com- 
promising. Those  who  do  so  cannot  in  this  way  compel  others  to 
mutate  their  example. 

32.  Some  customs  are  notorious :  others  are  not.    Notorious  customs  do 

not  require  proof.  Their  mere  allegation  in  Court,  as  if  a  written 
law,  BuflBces.  They  may  in  some  cases  be  reduced  to  writicg.  He 
who  alleges  a  custom  must  prove  it  as  a  fact  where  it  is  doubtful, 
whether  plaintiff  proceeds  on  it  or  defendant  excepts  on  it. 

33.  Custom  may  be  proved  by  witnesses,  documents.  Ac,    The  concurrent 

testimony  of  celebrated  Jurisconsults  testifying  as  to  a  custom  is 
not  to  be  despised,  and  is  so  far  received  as  true  that  the  burden  of 

5 roof  should  devolve  upon  the  adversary.  Also  where  a  college  of 
udges  testifies  to  the  customs  received  in  their  Court.  But  the 
opinion  of  one  practitioner,  however  illustrious,  is  not  sufficient,  for 
he  speaks  as  to  the  existence  of  a  fact,  as  to  which  the  most  prudent 
often  err.  One  witness  only  is  not  to  be  heard,  whatever  his  dignity, 
nor  can  he  be  supported  by  the  supplementary  oath,  which  is  used 
to  support  our  own  actual  knowledge,  whereas  in  the  proof  of  a 
custom  it  is  the  consent  of  others  which  is  in  question,  and  a 
frequency  of  their  acts,  which  must  therefore  be  known  to  more 
than  one. 

34.  Most  of  the  ancient  authors  thougb  two  worthy  witnesses  sufficient  as 

to  a  custom.  I  think  those  more  prudent  who  require  a  "  crowd  " 
of  not  less  than  ten.  These  it  cannot  be  difficult  to  get  where  the 
consent  relied  on  is  that  of  most  of  the  citizens. 

85.  A  **  crowd "  of  witnesses,  even,  would  not  suffice  if  each  speak, 
separately,  of  a  separate  act ;  or  on  the  reports  of  others,  and  not  on 
their  own  experience,  or  not  able  to  speak  of  the  non-variance  of 
circumstances  in  respect  of  time,  persons,  or  things.  Mere  negation 
of  a  fact  by  witnesses  who  say  they  never  saw  nor  heard  of  anything 
in  a  particular  region  is  not  sufficient.  They  must  depose  to  a 
contrary  &ct,  and  to  their  never  having  heard  or  seen  anything 
opposite  to  it.  For  rights  are  not  merely  taken  away  by  non-user, 
or  the  absence  of  acts,  but  by  the  frequency  of  other  open  and 
opposite  acts.  The  two  former  may  be  accidental  consequences  of 
compromise  or  agreement  not  to  sue. 

36.  The  force  of  custom  is  that  its  observance  is  enforced  as  a  law,  of 

which  indeed  it  is  the  imitation.  It  may  be  extended  to  similar 
cases,  except  where  the  custom  is  found  erroneous.  Custom  witb 
us  has  even  subverted  the  Roman  Law,  or  established  laws  before 
the  Boman  Law  was  introduced  by  us.  The  maxim,  that  customs 
are  atridi  juria,  and  cannot  be  extended  beyond  the  particular  case, 
is  erroneous. 

37.  A  prior  law  may  be  abrogated  by  a  subsequent  custom,  as  well  as  a 

subsequent  law.  The  author  argues  this  out.  That  is  to  say  if 
the  custom  be  reasonable,  and  not  erroneous. 

38.  A  law  is  technically  said  to  be  anttqwUed  which  was  not  wholly  carried, 

or  rejected :  abrogated,  i.e.,  utterly  repealed :  derogaied,  portion  of  a 
former  law  repealed  or  forbidden :  surrogated,  when  something  is 
added  to  a  law :  ohrogaied,  when  anything  in  the  former  law  is 
changed:  Li  the  last  three  cases,  the  rest  of  the  law  remains  of 
force. 

39.  The  chanffe  or  rechange  of  laws  should  not  be  often  or  rash.    Only 

i?hen  the  interest  of  the  State  requires  it.  The  law  of  the  12  tables 
was  thus  improved  bv  the  Lex  JEhuiia,  The  pretorian  law  cor- 
rected the  stricter  civil  law. 

^-  He  who  alleges  the  abrogation  of  a  once  published  and  received  law  must 
prove  that  as  a  &ot.  The  duration  of  laws  is  presumed  until  the 
contrary  is  shown:  even  when  promulgation  being  proved,  it  is 


denied  that  the  promulgated  low  was  erer  used.    In  donbtfnl  cases 
the  reception  and  dnratiou  of  a  law  once  promulgated  is  presumed. . 
The  presaraption  of  obedience  of  a  law  bj  a  subject  is  atronger 
than  that  he  should  contemn  it. 

41.  It  is  certain,  hovrever,  that  if  a  long  time  has  elapsed  since  promulga- 

tion, and  there  has  been  no  reception  or  observance,  the  law  is  of  uo 
force,  if  the  people,  contrary  to  the  new  law,  ha^e  followed  tbe  old. 
Non-use  alone  does  not  abrogate  it,  but  a  frequency  of  contrary  acts 
not  disapproved  of  by  the  legislator,  vitiates  it  ah  initio  or  ex  post 
facio.  Thus  fiduei'coramisea  are  upheld  ia  Holland,  and  rights 
declared  regarding  things  thereby  affected,  although  there  is  no 
entry  in  the  Public  Records,  as  rcouired  by  Edict  of  1660 ;  for  there 
never  has  been  such  a  register  maae. 

42.  When  a  provincial  law  is  solemnly  carried  and  promulgated,  no  State 

can,  by  negligence  or  disuse  derogate  from  it,  while  the  oth^r  States 
are  bound.  Those  who  disapprove  should  seek  an  abrogation  from 
the  provincial  legislature,  or  a  particular  law  for  themselves.  Thus 
the  Scabinican  law  of  intestate  succession  was  unsatisfactory  to 
some,  and  they  got  a  new  law,  more  like  the  Acsdomic.  An d  at 
Rotterdam,  in  1604,  the  right  of  represe'-tation  in  the  collateral  line 
was  extended  to  the  6th  degree  from  the  4th,  in  use  elsewhere  in 
Holland. 

43.  As  to  the  maxim  that  "  the  law  censes  when  its  reason  ceases,"  this  only 

applies  when  every  reason  impelling  the  legislator  to  make  the  law 
has  vanished.  If  there  were  many  reasons  for  a  law,  each  in  itself 
is  insufficient ;  but  some  of  the  others  remaining,  the  law  remains  in 
force. 

44.  A  new  law,  rejecting  a  former  law  or  custom,  may  be  extended  to 

similar  cases,  and  not  merely  restricted,  as  some  say,  within  its  own 
limits.    Argued. 


1.  "  It  is  proved  by  practice,"  says  Tacitus  in  h\a  Annals^  lib.  15  eaj), 
20,  *'  that  excellent  laws,  honorable  examples,  are  bom  to  the  grood 
from  the  offences  of  others.  The  license  of  orators  produced  the  Cln^ 
cian  law,  the  bribery  of  candidates,  the  Julian  law ;  the  avarice  of 
magistmtes,  the  Calpurnian  decrees  :  for  fault  comes  before  punish- 
ment: amendment  is  later  than  offence."  The  evil  customs  and 
iniquities  of  the  perverters  of  law  give  oocasion  for  good  laws,  which 
furnish  a  f^aioguard  to  the  unfortunate,  a  solace  to  the  oppressed, 
a  safe  refuge  to  all  doing  what  is  jnsi ;  and,  acoorJing  to  the  view  of 
Justinian,  '*  neithiT  allow  anyone  to  live  in  poverty,  nor  to  die  in 
anxiety."  nov.  1.  in  epUogOy  §  1. 

2.  Taken  in  a  wider  sense,  Papinianns  defined  law  as  "  a  common 
precept,  the  resolution  of  prudent  men|  the  coercion'  of  deKcta  con* 
tracted  cither  willingly  or  in  ignorance  ;  theengngement  of  the  republic 
as  a  whole."  l.l.ff.  h.  t.  (Dig.  1.  3. 1.).  When  it  is  termed  the  resolu* 
tion  of  prudent  men,"  it  is  meant  to  indicate  that  a  law  ought  not  to 
be  pissed  rashly,  nor  at  the  bare  and  sole  will  of  the  legislator,  without 
a  full  examination  of  its  justice,  eqnity,  and  public  utility  ;  but  rather, 
after  consulting  those  conspicuous  for  their  fame  in  civil  wisdom,  and 
their  skill  in  the  matters  concerning  which  the  laws  are  passed.  There* 
fore  the  law  of  codicils  was,  it  is  koiiwo,  not  admitted  bi'fore  the  wise 
men  had  been  first  summoned  by  Augustus,  or  before  Trebatins  and 
others  had  counselled  and  greatly  recommended  the  use  of  codicils  as 
moat  useful  and  neqesAftry  £or  ^itixQns.  .j^.^  lm^^^ds,  co^^o^IM^  {InsL 
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2.  25).  That  ^^e  shonld  not  act  otherwise  in  establishing  a  new 
law  is  also  decreed  bj  the  ever-to-be-remembered  words  of  Theodosins 
and  Yalentinian  in  I.  8.  0.  h.  i  (G.  1.  16).  ^'We  approve  it  as 
xeasonable,"  they  saj,  "  that  if  anything  further  becomes  neoessArj  in 
a  pnblic  or  private  canse,  requiring  a  general  form  not  g^ven  by  the 
existing  laws,  it  shall  be  treated  of  before  all  the  nobles  of  our  palace, 
in  your  most  glorious  assembly,  oh  conscript  fathers  :  and  if  the  assent 
is  uniyersal,  then  such  law  as  you  please  shall  be  prescribed :  then  it 
shi^  be  again  considered  anew  before  the  re-assembled  body,  and  if  sll 
agree,  then  only  shall  it  be  read  aloud  in  the  Sacred  Consistory  of  our 
divine  .majesty,  so  that  the  consent  of  all  may  be  confirmed  by  the 
authority  of  our  serene  office."  Justinian  laid  down  decrees  not  dis* 
similar  concerning  the  sacred  commands,  in  nov.  152.  cap.  1.  If  tho 
opposite  course  to  this  is  followed,  and  the  legislator's  own  wish  tnke 
the  place  of  reason,  you  may  rightly  say  with  Pliny  in  his  panegync  on 
Trajan,  that  it  is  not  the  part  ol  a  good  prince,  but  of  a  tyrant,  to  wish 
to  have  that  for  a  law  which  he  himself  rashly  desires. 

3.  It  is  further  said  in  the  definition  above  given,  that  law  is  "  a 
ooecrionof  delicts  which  are  voluntarily  or  ignorantly  contracted."  It 
very  often  happens  that  there  is  a  crime  wrongfully  done,  and  yet, 
from  the  absence  of  the  will  to  offend,  there  is  no  crime,  and  that  the 
state  of  the  mind  leads  to  a  distinction  being  made  as  to  misdeeds, 
so  that  those  are  not  considered  as  committing  a  crime  who  are  not 
capable  of  wrong,  cither  on  account  of  innocence  of  understiinding 
through  their  youth,  or  of  misfortune,  which  has  made  them  mad  or 
idiotic  §  plaeuU  tamen  7.  ei  §  pen.  Ifuiit  de  obUg,  quae  ex  delicto,  (J. 
4.  1)  ;  h  qm  injurice,  53.  pr,  ff,  defurUs  (Dig.  47.  2.  58);  l.iUud 
reUUumS.  §  9ane  sunt  l.ff.de  vnjuriis  (Dig.  47.  10.  3.)  ;  2.  infans  12  ff. 
ad  leg.  Cornel,  de  Sioariis.  (Dig.  48.  8.  12.).  Yet  wrong  imiy  be  done 
without  dolu8^  so  that  there  may  be  need  of  its  being  restrained  ;  hence 
damage  caused  through  injuria  that  is  dolwt  or  culpa,  even  the  li^ihlest, 
is  reckoned  as  a  crime ;  thus  if  anyone,  without  permission  obtained, 
has,  through  ignorance  of  the  law,  or  rusticity,  summoned  in  law  thoso 
to  whom  reverence  was  done  I.  venia  2.  0.  devn  Jus.  vocando.  (G.  2. 2)  ; 
or  if  a  judge  has  decided  wrongly,  through  unskilfnlness  of  the 
law:  pr.  Indit.  de  oHig.  ex  quoii  delicto.  (Inst.  4.  1)  ;  or  if  anyone 
through  error  of  law  or  fact,  has  taken  away  from  its  posscj^sor  a  cer- 
tain thing  as  if  it  were  his  own,  thinking  that  the  laws  allowed  it  §  1. 
Instii.  de  tri  honor  rap.  (Inst.  4.  2).  And  in  this  sense,  according 
to  Demosthenes,  Marcianus  laid  down  that  those  committing  crime 
either  wilKngly  or  involuntarily,  shonld  be  punished  ;  and  so  it  is  hiid 
down  that  crime  is  committed  not  only  dolo  but  impetu^  in  2.  2.  ff.  h.  t. 
(Dig.  1.  3.  2).  I.  perspieiendwm  11.  §  ddinquUur  2.  ff.  de  poems.  (Dig. 
48.  19. 11). 

4.  Further,  it  must  be  "a  promise  of  the  whole  republic "  and  a 
"  common  precept.,"  in  so  far  that  the  people,  as  a  whole,  tacitly  promises 
that  it  will  be  subject  to  the  law,  whether  the  state  is  democratic  and 
the  people  as  a  whole  make«i  the  laws  with  others:  or  whtre  civil 
society  ts  such  that  there  is  a  supreme  legislator  and  the  people  then 
desire  to  be  associated  in  aristocratic  or  monarohic  rule. 

5.  Thero  are  also  different  requisites  for  law,  for,  in  the  first  place, 
it  ought  to  be  just  and  reasonable,  both  in  regard  to  the  subject  matter, 
directtng  what  is  hcmorable,  forbidding  what  is  base :  and  as  to  its 
fivrm,  preserving  equality  and  binding  the  citiaens  equally ;  for  laws 
alK»«ld  not  be  intda  for  indlTidual  persons,  but  generally.  I.  jura  8.  f. 
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h.  t.  h.  (Dig.  1.  3.  8).  Thus  it  was  already  in  olden  times  decreed  by 
the  law  of  the  twelve  tables  that  "  privileges  shonld  not  be  imposed, 
that  is,  that  laws  shoiild  not  be  passed  for  private  persons,  nor  imposed 
npon  private  persons,  as  Cicero  witnesses  in  his  ^^^pro  domo  sud  *'  and 
''  de  legihus.**  See  Raevard/as  ad  leg,  12.  tabular,  cap  2.  It  is  true 
though,  that  when  the  repnblic  was  tottering,  laws  were  passed  in 
respect  of  individuals,  such  as,  concerning  the  mle  of  Pompej,  the 
retnrn  of  Cicero,  and  many  others.  Gellvus  Noet,  Attic,  lib,  10.  cap,  20. 
Suetonius^  in  vita  Julii  GaesariSf  cap.  28.  It  is  tme  also  that  laws  are  not 
infrequent,  the  object  of  which  does  not  militate  against  all  citizens  in 
the  same  way,  but  only  against  very  many,  and  sometimes  only  against 
very  few.  Still  the  legislator  cannot  consider  the  yirtnes  and  vices 
or  hidden  faults  of  individuals,  nor  who  ont  of  a  large  body  of  citizens 
wonld  do  what  gives  rise  to  the  law;  therefore  both  necessity  and  public 
utility  demanded  that,  to  prevent  the  crime  and  faults  oven  of  the  few, 
tha  law  should  be  generally  applied  to  all.  Thns,  although,  for  ex- 
ample, we  find  in  many  females  a  praiseworthy  modesty  of  sex.  and 
many  minors  who  are  nnimbned  with  evil  manners,  but  are  as  unlikely 
as  possible  to  fall  into  luxury  and  to  prepare  snares  for  their  parents, 
still,  from  the  actions  of  even  but  one  CarEania  taking  proceedings  and 
disquieting  the  jndges,  and  from  the  bad  actions  of  but  one  Maoedo,  a 
wicked  nsurer,  and  the  corrupt  nature  of  a  few  minors,  given  to  luxury, 
we  may  learn  that  the  vice  of  immodesty  may  also  attach  itself  to 
other  women,  and  that  the  like  promptings  to  wickedness  arising,  may 
be  implanted  by  depraved  nature  in  all  minors  and  usurers.  Therefore 
it  was  rightly  interdicted  that  a  woman  shonld  not  sne  for  another,  nor 
a  son  under  age  borrow  money,  however  undoubted  their  modesty  or 
frugality  might  be.  Z.  1.  §  5.  ff.  de  postulando  (Dig.  3.  1.  1.  5).  I.  1,^. 
ad  senattLsc.  Ma,ced.  (Dig.  14.  6.  1).  So  that  in  these  and  other  laws  of 
the  like  nature  the  common  maxim  does  not  apply  that  where  the 
reason  of  the  law  ceases,  the  effect  and  very  disposition  of  the  law  itself 
cease  also :  for  it  is  not  true  that  it  universally  ceases  in  all  cases. 
TyraqueWus  m  tract,  cessante  causa  cessat  effectm^  Ivmitat.  32.  Fa^hvneus 
controv.  Uh.  10.  cap,  74i,  Orotius  Introd.  to  Dutch  Jurisprudence,  Ub.  1. 
cap.  2.  num.  28.  Et  seqq.  Zoezius  ad  Pand.  h.  t,  num.  56  et  57.  Should 
anyone  think  this  universality  hard  and  absurd,  that  the  good  should 
be  judged  by  the  same  law  as  the  wicked,  let  him  reflect  that  it  would 
be  far  more  absurd  that  misdeeds  should  be  unpunished  by  law,  or 
that  some  only  should  lose  their  goods  on  account  of  the  backslidingrs 
of  youth  or  luxuiy :  which,  however,  would  happen  if  the  law  were 
not  equally  applied  to  all.  arg,  I,  ita  vulneratus  51.  §  a^estimatio  2. 
/.  ad  leg  Aquil  (Dig.  9.  2.  51.  2). 

6.  This  requisite  of  reasonableness  in  a  law  is  not  overthrown  by  the 
fact  that  we  cannot  give  a  reason  for  all  that  our  ancestors  nave 
established,  l.wm  ommwm  20.  ff,  h.  t,  (Dig.  1.  3.  20).  For  the  law 
should  be  observed  even  when  its  reason  is  hidden  from  the  most 
learned,  as  in  the  case  of  the  law,  liherum  est,  9.  ff,  de  religiosis,  (Dig. 
11.  7.  9).  For  it  is  very  difEerent  to  say  that  the  first  reasons  for 
laying  down  a  law  can  no  longer  be  traced  on  account  of  the  lapse  of 
centuries,  or  the  injuries  of  time,  or  the  neglect  of  historians,  to  saying 
that  the  law  is  opposed  to  right  reason.  Christinaeus^  vol,  2.  decis,  62. 
num.  13.  Vinni'us  Select,  qucest.  lib.  1.  cap.  2.  in  pr.  And  that  you  cer- 
tainly cannot  deduce  the  unreasonableness  of  a  law  from  our  bein^ 
ignorant  what  its  reason  really  is,  is  very  evident  from  the  dear 
example  which  occurred  not  long  ago,  given  by  D.  OtrmeUm  vom  Hek 
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duput.  3.  de  action  et  except  kerecUtar,  ihes,  8.  where  he  shows  that  the 
action  in  factum  on  aooount  of  the  prohibited  interment  of  a  dead  body 
TUBts  on  a  jost  foundation.  Gains  says  of  that  action  in  d.  I.  9.  that  it 
is  neither  given  to  an  heir  nor  against  one,  bnt  he  has  thus  more  acted 
from  respevt,  than  folio  wed  the  real  reason  of  that  law,  vide  tit,  de  mortuo 
inferendo  et  sepidchro  aedific,  (11.  8.  post). 

7.  Perpetnity  is  another  requisite ;  that  the  law  be  established  with 
the  intention  that  its  obligation  shall  never  cease,  unless  on  account  of 
the  changed  condition  of  men  or  times,  or  the  total  cessation  of  the 
reason  of  the  law,  it  is  expedient  that  it  should  be  abrogated  by  an 
opposite  law  or  custom.  §  pen.  Inst,  dejure  natnr.  gent  et  civiU,  (Inst. 
1.  2)  ;  Z,  de  qidbua  32.  §  1.  wi  fineff.  h.  t  (Dig.  1.  3.  32.  1)  :  Ganrad. 
Bitterehugius  ad  noveUas^  in  procemio  cap.  3.  The  desire  of  the  Romans 
to  establish  this  perpetuity  is  evidenced,  I  think,  by  the  fact  that  they 
Qsed  to  promulgate  the  preetor's  edicts,  that  is  the  annual  ones,  which 
were  to  cease  with  the  expiration  of  the  pnetor'syear  of  office,  on  white 
wooden  tablets,  or  some  other  similar  material  easily  destroyed  bv  the 
injuries  of  time,  tsi  quis  id.  7.ff.  dejurisdict.  (Dig.  2.  1.  7).  Those  laws, 
on  the  other  hand,  and  other  provisions  which  were  to  endure  per- 
petually, were  inscribed  on  tablets  of  brass,  and  when  thus  written 
were  placed  in  the  treasury,  and  then  publicly  placed  so  as  to  become 
known  to  all  the  people.  Suetonius  in  vita  Jid.  GoBsaria  cap.  28.  Tacittis 
lib,  11.  Annat  cap.  14.  Z.  2.  G.  de  Frumento  tirhis  Gonstantin.  Beroaldua 
at  full  length  in  notis  ad.  Stieton.  d.  c.  28.  where  he  thinks  also  that. 
Pomponiue  m  Z.  2.  §  postea  4i.  ff.  de  origine  juris  (Dig.  1.  2)  should  be 
amended,  and  for  "  ivory  tablets,"  be  read  *'  brass  "  {oeneis  for  eboreis}^ 

8.  It  is  also  necessary  that  the  law  should  be  passed  by  those  who 
have  the  power  of  making  law,  viz.,  in  a  monarchy  the  kine,  in  an 
aristocracy  the  nobles,  in  a  democracy  the  whole  people.  Wherefore 
Justinian,  speaking  of  his  own  time,  says  in  Z.  uU.  U.  h.  t  (fi.  1.  16  ), 
that  at  present  it  is  conceded  to  the  Emperor  only  to  make  laws.  In  the 
republic  that  power,  it  is  well  known,  was  in  the  people,  for  it  is  referring 
to  this,  that  Julian  says  by  way  of  warning  in  t  de  quibus  32  ^  1.  ff.  h, 
t  (Dig.  1.  3.  32)  that  the  laws  do  not  bind  us  for  any  other  reason 
than  that  they  are  received  by  the  judgment  of  the  people,  and  that  it 
makes  no  difference  whether  the  people  declares  its  wish  by  suffrage, 
whereby  it  then  and  there  acquires  the  force  of  law,  or  whether  it  in- 
duces a  custom  by  words  and  deeds,  which  does  not  agree  with  what 
was  the  case  in  the  imperial  times  and  customs  :  although  it  cannot  be 
denied  that  townships  made  laws  concerning  their  own  affairs  affecting 
their  town  and  its  citizens,  and  that  they  still  do  so  :  as  to  which  more 
folly  hereafter. 

9.  Promulgation  is  also  required  for  the  validity  of  a  law  ;  for, 
without  it,  the  people  cannot  sufficiently  become  acquainted  with  the  law, 
nor  can  the  law  then  bind  the  people  ignorant  of  it  without  fault.  '*  The 
most  sacred  laws,"  say  the  Emperors  in  Z.  q.  G.  h.  t  (C.  1.  16),  which 
regulate  the  lives  of  men  ought  to  be  understood  by  all  men,  so  that  as 
a  whole,  knowing  clearly  what  is  taught  by  them,  they  may  avoid  what 
is  prohibited  or  follow  what  is  permitted.  Therefore  Nerva  very  justly 
and  praiseworthily  said,  '*  that  if  the  laws  of  any  community  had  become 
hidden,  they  should  be  published  for  that  time."  Tacitus  annal.  lib.  13. 
cap,  51;  and  Justinian,  especially  in  his  novels  and  constitutions 
directed  their  publication,  in  clear  words,  noveU.  2.  32.  48.  and  almost 
everywhere  in  their  epilogues.  As  laws  do  not  bind  before  promulga- 
tion, it  is  also  further  true  that  they  do  not  bind  citizens  immediately 
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on  protnnlgaiioTi,  bat  onlj  two  months  after  pronsoigKdfm^  noo.  66. 
cajh  1.  This  also  found  favour  with  the  Coarts  of  Holland  in  a  former 
century,  in  its  edict  (commonly  called  the  Political  Ordinance)  of  the 
year  1580  art  35 :  sometimcp  it  has  force  after  the  lapse  of  a  month, 
ncveU  116.  cap,  1.  and  sometimes  even  from  the  yery  day  of  promnlga* 
tion.  L  pen.  in  fine  C.  de  decurion  (C  10.  3)  :  so  that  it  appears  to 
depend  on  the  mere  will  of  the  legislator  from  what  time  the  pro* 
mnlgation  of  the  law  shall  date.  Thns  it  is  not  nnnsnal  that  shorter 
or  lon^^er  times  are  fixed  by  our  modem  law  also,  aooording  to  the  cir« 
cnmstances  of  the  case  and  diversity  of  circnmstanoe.  If  the  time 
bj  not  expressed,  it  is  more  correct  to  think  that  onr  laws  bind 
immediately  on  promulgation.  Qudelvnus  de  jure  novUs.  Ub,  5.  cap. 
2.  vers,  sed  utrum.  Qroenewegen  60.  eap.  1  ;  grace,  however,  not 
bein$?  denied,  at  the  discretion  of  a  prudent  judge,  to  a  atranger 
passing  throogh,  or  to  a  new  arrival,  or  to  a  citison  who,  clearly 
eri-ing  throngh  real  ignorance  of  the  proclamation  of  the  law,  faaa 
ofPeutled  against  its  provisions,  ar^.  I.  tdt.ff.  dedeeretieah  urdmefa/cienL 
(Dig.  50.  19).  MenochiuB  de  prcesunUion.  Ub.  2.  prce.  3.  My  father 
Favltia  Voefs  trecUiaeonsttUtUeSy  see.  8.  eap.  1.  num.  x.  Besponsa  Jctorum 
HoU.part.  1.  consU.  223. 

10.  That  an  unpromnlgated  law  does  not  bind,  is  such  an  admitted 
matter  amongst  almost  all,  that  not  even  are  they  considered  bound 
who  were  aware  that  it  was  prepared  and  would  shortly  be  published : 
for  otherwise  it  wonld  happen  that  the  law  would  not  bind  all  equally, 
and  that  individnal  membersof  society  would  nse  different  law  according 
as  they  were  aware,  or  ignorant,  that  the  law  had  been  sanctioned. 
The  consequence  of  which  is,  that  wo  mnst  lay  dovin  that,  when  a  law 
or  universal  edict  has  been  published  almost  everywhere  throughout  a 
whole  country,  but  omitted  to  be  published  in  one  or  other  place,  or 
town,  or  village,  whether  by  the  neglect  of  the  proper  ofiioer,  or  any 
other  cause,  then  such  law  will  bind  the  inhabitants  of  those  places  in 
which  it  has  been  pi-oclaimed,  but  will  by  no  means  bind  those  of  such 
places  where  it  has  been  neglected.  Ani.  Thessaurus.  decis,  249.  num, 
6.  Christinaetis  vol.  1.  decis,  53.  et  ad  leg.  Mechlinens.  in  epilogo  num. 
31.  Ant,  Sola  ad  constit.  Sahaudios  in  prooefinium  gloss.  4.  num.  4.  et 
s?qq.  Jacobus  Coren  observat.  1.  Henric  Kinschot  response  40.  numi,  4. 
QiideUnus  de  jure  noviss.  lib.  5.  cap.  2.  versu  porro.  Ant.  Matthaeus  ds 
auction,  lib.  2.  cap.  7.  num.  22.  Qroenewegen  ad.  I.  uU.  ff.  de  decretis  ab 
ordine  fac, 

11.  The  force  and  effect  of  a  law  passed  according  to  the  requisites 
thas  cnnmerated  is  to  oblige  all  subjects  of  every  condition  to  observe 
it,  whether  they  are  plebians  or  nobles,  private  persons  or  renowned  in 
honours,  nay  even  the  attendants  of  the  king  himself  I.  omnes  legihus 
10.  C.  h.  L  (C.  1.  16),  if  they  cannot  clearly  show  that  they  are  pro- 
tected by  a  particular  law.  Ma^vius  ad  jus  t/ubec.  quojest.  prasUmin.  3. 
num.  33.  et  seqq.  Patdus  Voet  de  statutis  sect.  8.  cap.  2.  num.  4.  5.  Nor 
does  it  bind  subjects  only,  but  also  visitora  and  strangers,  as  long  as 
they  remain  in  our  territory.  Zoezius  ad  Pand.  h.  t.  num.  20.  But  it 
binds  its  own  subjects  no  longer  than  by  having  their  domicile  in  that 
particular  place  they  remain  subject:  for  when  they  change  their 
domicile,  and  transfer  it  to  another  place,  they  are  neither  bound  by 
the  laws  of  their  former  domicile  nor  its  jurisdiction,  arg,  I.  uU.ff. 
de  jurisdict.  (Dig.  2.  1)  :  Andr.  Oayl.  Uh.  2.  observai.  6,  Orotitu 
among  the  responses  of  the  Dutch  Jurisconsults,  pari  5.  corM.  129. 
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12.  With  reglird  io  ainlia9Back>r»  atd  fttndenis  it  is  donbtrd  whether, 
daring  their  embaBSj,  or  thfir  jonrnejing  for  the  sake  of  their  stndieR, 
th<*7  are  boand  by  the  laws  of  thatconnti  j  in  which  thej  nresojonrnin^ 
for  the  purpose  of  their  embassy  or  stadiei^  P  As  re^rds  amliasRadprs 
and  their  train,  since  thej  ar«i  not  to  be  regarded  in  respect  of  their 
own  persona,  bat  represent  the  absent  powers  by  whom  they  are  sent, 
it  will  not  be  strange  if  we  look  upon  them,  by  a  fiction  of  law, 
as  absentees  also,  and  as  i*eei4ling  beyond  onr  territories.  Inconsonnnce 
with  thia  idea,  they  are  not  bonnd  by  the  civil  law  of  that  nation 
amongst  whom  they  reside  for  the  purposes  of  their  embassy,  not  more 
80  than  anyone  else  who,  in  fact,  has  his  domicile  beyond  sach  terri- 
tcry.  Bat  if  they  act  oontmt*y  to  daty,  and  so  contumelioasly  tnimpb 
npon  the  laws  of  the  land  to  which  they  are  sent,  that  it  can 
na  longer  bo  concealed,  they  may  be  ordered  to  leave  the  country,  a 
complaint  being  also  sent  to  those  whom  they  represent.  Orotiua  de 
jure  helU  etpadSf  lib,  2.  cap»  Id.  num,  4.  In  this  way,  although  Philip 
of  Maoedon  spared  one  Demochares,  together  with  other  Athenians, 
when,  being  an  ambassador,  he  acted  insolently,  still  he  did  not  send 
him  away  without  a  complaint.  For,  as  appears  from  Seneca  lib.  3.  de 
tro,  cap,  23,  '*  Philip,  having  heard  the  legates  graciously,  said,  tell  me 
what  can  I  dp  that  is  pleasing  to  the  Athenians?  Democharis 
answered,  *'  Hang  yourself.'  "  The  indignation  of  the  bystanders  arose 
at  such  an  inhuman  response,  but  Philip  ordered  them  to  be  silent  and 
aont  Thersites  safe  and  unharmed  back  to  Athens  :  ^^  but  you,  ye  other 
ambassador "i,"  said  he,  '^  tell  the  Athenians  that  they  are  far  more 
arrogant  who  say  these  things  than  those  who  hear  them  without  pun. 
ishment"  The  rule  is  little  different  with  regard  to  those  who 
are  away  from  the  provinces  or  town  in  which  they  have  their  domicile, 
being  delegated  by  one  of  the  states  or  federated  provinces  to  the  more 
general  assemblies  of  the  federated  provinces,  the  States  Council,  the 
Council  of  accounts,  or  the  maritime  oonncil  and  the  like.  These 
should,  as  experience  shows,  obey  the  laws  of  the  place  where  they  are 
reaiding,  in  respect  to  their  daily  manner  of  life,  but  in  respect  of  the 
rights  of  intestate  succession  to  their  movable  goods,  when  decoascd, 
the  benefit  of  inventory,  the  appointment  of  a  curator  bonis,  and  the  like, 
they  enjoy  the  nghts  of  their  domicile,  or  of  the  place  which  they  have 
left  for  the  cause  of  the  republic  :  as  will  be  more  fully  treated  in  the 
proper  place. 

13.  Clearly  different  is  the  case  of  those  who  are  students  in  a 
foreign  land  :  for  in  regard  to  them  that  great  reason  of  pnblic  utility 
does  not  apply,  nor  that  sacredneas  introduced  by  the  law  of  nations, 
which  was  treated  of  in  tU.  1.  ante  :  The  consequence  is  that  they  are 
viewed  according  to  the  common  law,  and  must  obey  tho  laws  of  that 
place  in  which  they  sojourn  for  the  sake  of  their  studies  :  in  the  same 
manner,  and  as  far  as,  other  sojourners  are  bound  while  they  are  in 
tho  teriitory.  Unless  pecnliar  provision  is  made  in  regard  tf)  students 
in  respect  to  manners,  co-ercion,  jurisdiction  and  the  like :.  in  refer, 
ence  to  which  they  do  not  use  tho  name  law  as  the  other  inhabitants 
of  the  same  place,  but  use  a  particular  law,  as  we  may  learn  from  the 
example  of  the  members  of  the  University  of  Leyden,  which,  besides 
the  privile^res  of  a  distinctive  court  and  immunities,  enjoys  special 
right}  as  to  punishing  duels,  night  riots,  supplications  against  the 
sentences  of  the  juridical  Academic  Senate,  and  the  like :  according 
to  the  laws  made  concerning  them,  and  treated  of  by  us  in  their 
proper  places.    For  such  students,  properly  speaking,  have  not  their 
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domicile  in  the  place  of  their  stady,  bnt  merely  we  said  to  travel  for 
the  sake  of  study  and  to  become  exiles  through  the  love  of  knowledge 
auth.  hahitd  0.  ne  filivs  pro  patre  (C.  4.  13),  and  really  are  absent 
from  that  place  where  they  have  their  chief  fortune  fixed,  with 
the  intention  of  returning  thither  after  their  period  of  study,  and 
thus  they  have  not  changed  their  former  domicile,  org.  l.  civee  quidem 
7.  0.  de  incolis  (C.  10.  39).  Thus  in  successions  and  the  like,  they 
follow  the  law  of  their  true  domicile  in  regard  to  movables :  in  regard 
to  immovables,  they  follow  the  laws  of  the  place  where  the  thing  is 
situated,  as  is  elsewhere  laid  down  should  be  followed  in  regard  to 
the  rights  of  succession  of  anyone  dying  when  travelling  abroad. 
Unless  another  law  is  found  to  have  been  laid  down  for  the  use  of 
students.  Maevitis,  ad  ju8,  LUbee,  in  praMm.  qwieat  8.  mem.  24. 
et  seqq.  My  lamented  father  Paulus  Voet.  de  staMtHs  sect.  8.  cap,  2. 
ntmi.  2.  3. 

14. — The  law  obliges,  or  commands,  or  obeys,  or  punishes,  or 
allows.  {.  legis  virtus  7.  ff  h.  t  (Dig.  1  3.  7.)  or  counsels.  I.  1.  §  3.  ^ 
de  peric.  et  commod.  rei.  vend.  (Dig.  18.6).  L  is  qui  desHnavit  24, 
ff.  de  rei  vindicat,  (Dig.  6.  1).  §  sm  autem  3.  Inst  de  pupiU, 
substiL  (Inst.  2.  16)  or  gives  rewards.  I.  1.  %  1,  ff.  de  just  et 
jure.  (Dig.  1.  1)  or  pardons.  L  cvm  lex  22.  ff.  h,  t  (Dig.  1.  3« 
22).  I.  nan  omnes  6.  §  tdt  ff.  de  re  mUitari.  (Dig.  49.  16).  Laws 
which  counsel  or  allow,  have,  properly  speaking,  no  force  of  obligation 
in  respect  of  those  to  whom  they  give  counsel,  or  allow :  for  they  leave 
what  they  counsel  or  allow  entirely  to  their  discretion  and  power, 
without  any  necessity  for  doing  it ;  for  instance  that  every  one  should 
make  a  will,  appoint  testamentary  tutors,  substitute  heirs  for  phildren 
under  age  for  those  who  are  insane,  or  that  one  should  adiate  an 
inheritance  openly,  or  secretly  on  account  of  fear  of  treachery,  or 
that  one  should  abstain  from  an  unprofitable  succession.  In  regard  to 
other  citizens  they  are  not  without  the  binding  effect  of  laws  properly 
so  called,  in  so  far  that  when  they  allow  to  one  person  those  things 
which  are  not  subject  to  the  necessity  of  the  law,  they  forbid  it  to  all 
others,  lest  they  should  place  an  impediment  to  the  liberty  and  freedom 
allowed  by  the  laws,  lest  anyone  should  prohibit  another  from  tes- 
tating,  or  force  him  to  testate,  or  to  contract,  or  to  adiate  or  repudiate 
an  inheritance,  or  compel  one  who  is  unwilling,  to  do  similar  things. 
tot.  tit  ff.  si  quis  aUqu&m  testari  prohih.  vel  coegerit.  (Dig.  29.  6). 
I.  invitvmi  11.  G.  de  cantrah.  emt     (0.  4.  38). 

15.  Whether  the  Princeps  is  also  bound  by  the  laws  is  matter  of 
doabtf  al  discussion.  If  you  look  to  the  Roman  laws,  anciently  the 
Roman  Kings  were  bound  by  the  Kindly  laws  made  by  themselves. 
Tacitus  shows  this :  '*  especially  "  says  ne  "  was  Servius  Tullius  the 
author  of  laws  which  even  the  Kings  obeyed.*'  Annal.  lib.  3.  cap.  26. 
But  afterwards,  the  Imperial  rule  when  Tarquin  the  proud  was 
expelled,  was  abolished  for  many  centuries.  It  was  restored  with  the 
Ceesars,  and  especially  Augustus  Gassar,  who  under  the  name  of 
Princeps  received  under  his  rule  the  Republic  then  wearied  with  civil 
discords.  He  began  to  exercise  Kingly  power  (for  when  the  Republic 
was  restored  to  the  Emperors  it  could  not  be  otherwise  than  that  the 
Romans  were  under  a  Kingdom,  according  to  Bio  Cassius  Ub.  53.  pa^. 
mihi  507  in  fine,  and  then  the  Imperial  Majesty  began  to  be  more 
loosened  from  the  chains  of  the  law.  I.  Princeps  31.  ff.  h.  t  (Dig. 
1.  3).  This  Dio  Cassius  also  witnesses  when,  treating  of  the 
law  of  the  Csdsars,  he  say?  "that  they  have  further  another  right 
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ythich  was  never  openly  oonoeded,  in  all  things,  to  any  Roman,  for 
the  mlers  are  free  from  the  laws,  by  reason  of  which  alone  they  have 
the  right  both  of  doing  what  we  have  said  and  even  of  doing  every- 
thing  else."  Bat  still  the  best  Princes  have  not  always  used  the  rignt 
conceded  to  them,  nor  exercised  the  Angnstan  privilege  (as  it  is  called 
in  I,  unie,  §  14.  0.  de  eaducis  tollend,  (C.  6.  51),  bnt  thinking  that 
the  people  would  render  an  observance  of  what  was  right  when  it  saw 
that  the  Princepe  was  willing  to  obey  the  laws  as  well  as  they, 
although  in  fact  freed  from  the  operation  of  the  laws,  they  yet  deter- 
mined to  live  according  to  the  laws.  §  tdt.  Inatit,  quib.  mod.  test, 
infirm,  d,  I,  unic.  (In^.  2.  17).  §  14.  0.  de  caducis  iollendis.  (C. 
6.  51).  I.  ex  imperfeeto  3.  0.  de  testamewtis.  (G.  6.  23)  :  think- 
ing it  a  sentiment  worthy  of  the  majesty  of  mler  that  he  should 
acknowledge  himself  bound  by  the  laws  and  ready  to  submit  his  head- 
ship to  them  I,  digna  4.  C.  h.  t  (C.  1.  16).  Thus  although  they 
introduced  many  privileges  for  themselves  and  their  patrimony,  I, 
figeus  cvm.  6.  §  \.  ff.  de  jure  fisei  (Dig.  49.  14),  the  Emperors 
required  the  registration  of  gifts  bestowed  by  them  on  others,  or  others 
on  them  I.  sancvmus  34.  in  fine  princijm  et  auth.  seq.  G.  de  donation 
(C.  8.  54),  nor  would  they  allow  themselves  to  be  bound  by  the 
solemnities  of  manumissions  {.  apud  eum  14.  §  1.  ^.  de  manumission 
(D.  40.  1),  and  admitted  the  Falcidian  law  to  apply  to  legacies 
left  to  them  {.  in  legatis  4.  0.  ad,  leg,  Faldd,  (G.  6.  50),  and  the 
objection  of  inofficious  testament.  {.  Papianus  8.  si  Imperator  2.  ff, 
de  inoffie,  testam,  (Dig.  5.  2).  Nor  did  they  think  that  anything 
should  be  accepted  by  them  under  a  testament  destitute  of  the  solem- 
nities  of  the  civil  law  d.  §  uU.  Instit.  quih,  modis  test.  xnfirmaTdwr 
(Inst.  2.  17),  d.  I.  3.  G.  de  testa/mentis  (G.  6.  23).  But  I  believe 
it  to  be  the  truer  meaning  of  even  the  Roman  law  that  the  Princeps 
should  not  be  freed  from  all  laws,  and  of  every  kind  ;  for  those  laws 
themselves  contain  a  restriction  of  this  liberty  to  but  the  solemnities 
of  the  law  and  to  the  provisions  of  the  mere  civil  law.  For  thus  the 
Emperor  is  said  to  be  freed  from  the  solemnities  of  the  Impenal  law 
d.  I.  3.  0.  de  testamentis  (G.  6.  23).  Also  that  when  he  manumits 
he  shall  not  be  subject  to  the  process  called  vindieta,  by  the  law  of 
Augustus.  I.  apud  eum  14.  §  1»  ff.  de  ma/nimiissione  (I)ig.  40.  1). 
The  same  thing  is  shown  by  that  fragment  of  the  Kingly  laws,  passed 
in  the  reign  of  Vespasian  and  which  (if  it  be  only  genuine)  is  said  to 
be  preserved  on  cut  brass  :  for  it  is  thereby  laid  down  "  that  in  what- 
ever laws  or  plebiscites  it  had  been  written  that  Aug.  Tiberius,  or 
Julius  GeBsar  Augustus,  or  Tiberius  Glaudius  Gsdsar,  or  Augustus  Ger- 
manicus  should  be  thereby  bound,  from  those  laws  and  plebiscites 
the  Emperor  GsBsar  Ycspasianus  was  freed."  That  there  was  a  solemn 
decree  passed  by  the  Imperial  Senate  concerning  Vespasian  we  know 
from  Tacitus,  who  in  lib.  4.  hist.  cap.  3.  says  that  "  the  Senate,  joyful 
and  full  of  hope,  had  decreed  to  Vespatian  all  that  was  accustomed  to 
he  rendered  to  the  Princeps."  And  although  Papinian  asserted  in 
more  general  words  "  that  the  Princeps  was  freed  from  the  laws  " 
I.  Princeps  31.  ff.  h.  t.  (Dig.  1.  3.  31.),  it  is  manifestly  to  be  gathered 
from  the  heading  of  the  title,  which  is  *'  on  the  lex  Julia  and  Papia  " 
that  it  is  capable  of  restriction  to  the  caducary  laws,  Julia  and 
Papia  and  the  like.  Gujacius  lib.  15.  observ.  30.  lib.  26.  observ.  35. 
To  this  it  must  be  added  that  whatever  the  Roman  princeps  has,  that 
he  wholly  owes  to  the  Roman  people,  as  it  was  conferred  on  him  by 
the  Roman  people  in  the  Kingly  law  passed  concerning  his  Empire 
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L  1.  j^.  de  eomHt.  Prineipum  (Dig.  1.  4)  §  sed  e^  quoi  6  Instit  dft 
jure  nat  gent  et  civil,  (Inst.  L  2).  Whence  we  may  draw  an 
nrgument  as  to  the  power  of  the  Princeps  from  noting  what  power 
the  people  anciently  had.  I.  Barbariua  3  in  fine  ff.  de  <ffie, 
prcetoris  (Dig.  1.  14).  For  as  the  people  conld  not  loosen  the 
bonds  of  that  law  which  had  not  acquired  the  force  of  law  from  the 
people  but  from  dictates  of  right  reason,  althongh  the  law  had  been 
approved  bj  the  people,  it  followed  that  from  the  mere  letter  of  the 
civil  law  the  Princeps  conld  well  be  loosed  by  the  people,  or  the  senate 
representing  the  people,  and  that  it  oonld  act  in  this  regard  aocortling 
to  its  own  discretion.  Beyond  this,  the  Princeps  is  boond  in  his 
conscience  by  the  divine  laws  and  the  natural  laws  and  thus  by  thooe 
which  are  received  by  the  nation  as  emanating  from  the  dictate  of 
right  reason,  althongh  if  he  offend  against  them  he  is  not  subject  to 
the  ordinary  penalties  but  must  rather  look  to  Qod  as  the  avenger ; 
this  I  shall  not  discuss  at  length,  since  it  has  been  so  excellently  done 
by  my  lamented  father  Paulus  Yoet  in  his  Jurieprudentia  sacra  oap.  1. 
sect.  2. 

16.  If  anything  has  been  done  or  contracted  against  the  laws  it  is 
ipso  jure  null,  and  therefore  not  to  be  observed,  even  if  no  declaration 
of  nullity  has  been  specially  added  to  the  law :  so  null  that  it  cannot 
b9  confirmed  by  an  oath.  I.  non  dubium  b.  C,  de  legihus  (C.  1.  14). 
l.jnrisgentium  7,  ^  et  generaUter  l^.ff.  de  pactis  (Dig.  2.  14).  Unless 
the  laws  only  allow  or  counsel,  for  then  they  leave  it  to  the  discretion 
of  those  whom  they  allow  or  counsel  to  follow  or  neglect  the  advice 
given  by  the  law.  Or  unleas  they  contain  a  favour  for  a  private  person 
only,  for  everyone  can  renounce  the  law  introduced  for  himself  only. 
L  pen  (7.  de  pactis  (C.  2.  3).  It  is  right  that  whatever  is  done 
contmry  to  law  should  stand  when  the  consent  is  there  of  those  in 
whose  favour,  and  as  a  provision  for  whom,  the  law  was  introduced  : 
so  that  what  appears  to  have  been  from  the  beginning  of  no  force  and 
inefficacious  as  done  contrary  to  law  may  be  ratified  by  the  subsequent 
assent  of  those  whose  benefit  was  intended  by  it :  as  happened  in  the 
case  of  the  marriage  of  a  ruler  with  one  in  his  proyinoe,  or  where  a 
son  under  age  borrowed  money  without  the  consent  of  his  father  being 
obtained  :  and  other  cases  which  it  wonld  be  too  long  to  mention. 
L  eos  qui  65.  §  l.ff.de  ritu  nuptiarum  (Dig.  23.  2),  L  etsi  contra  6. 
C,  de  nuptiis  (C.  5.  4).  L  unic,  §  1.  C  de  coniractib.  judicum  (C.  1. 
53).  l»  ult,  C,  ad  senatusCf  Macedon.  (C.  4.  28)  There  is  nothing  tliat 
forbids  in  such  cases  that  the  public  law,  i.e.  the  law,  constituted  by 
public  authority,  not  referring  to  public  loss  but  only  to  private 
affairs,  should  oe  altered  by  the  pacts  of  private  persons.  LjuriS" 
gentiwn  7.  §  si  padscar,  14.  ff,  de  pactis.  (Dig.  2.  14).  This  wonld 
be  different  if  the  public  utility  werecoucerneid,  d,  L  7.  §  14.,  or  where 
it  is  the  case  of  those  for  whose  benefit  it  has  been  enacted  that  they 
shall  he  forbidden  by  reason  of  fragility  of  sex,  or  youth,  or  any  other 
defect,  to  injure  themselves  by  their  consent  and  act  against  their  own 
advantage  ; — as  in  the  case  of  the  alienation  of  a  dotal  estate  with  the 
consent  of  the  wife,  or  where  minors,  prodigals,  and  the  like  contract 
to  their  own  ruin.  pr.  Inst,  quibus  alienare  licet  vel  non  (Inst.  2.  8). 
pr.  Inst,  de  av>ctoritaie  tut,  (Inst.  1.  21).  I.  3.  C.  de  in  integr. 
resUtut,  minor.  (C.  2.  22).  I.  is  cui  bonis  6.  ff.  de  verborum 
obligat.  (Dig.  3.  15).  In  these  cases  it  is  true,  as  commonly  laid 
down,  that  the  public  law  cannot  be  altered  by  the  pacts  of  private 
persons,  and  that  the  general  laws  cannot  be  thwarted  by  the  contractf 
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of  individiiak.  I  jm  im&lM^m  38  ff.  de  pacii$  (Dig.  2.  14).  I 
Neratku  quaerii,  20.  ff.  de  reli^sis  (Dig.  11.  7).  2.  qwfd  bonis  15. 
§  /rater  l.ff,  ad  leg.  FaJlcid,  (Dig.  85.  2).  Bat  that  which  is  done 
contrary  to  law  in  not  ipBojure,  nnll  and  Toid,  where  the  law  is  content 
with  a  penalty  laid  down  against  those  who  contravene  it»  arg,  L 
$anciio  41.  jQT.  de  paetiia  (Dig.  48.  19),  as  was  anciently  the  case  in 
the  lex  Furia  which  did  indeed  forbid  that  a  legacy  should  be  left  to 
anyone  beyond  a  thousand  asses^  bat  if  it  were  done  the  legacy 
remained  valid,  he  who  took  more  being,  however,  condemned  in  a  four* 
fold  penalty.  Ulpian,  infra^m.  tit,  1.  §  2.,  and  even  now  where  fnind 
attaches  incidentally  in  a  bona  fide  contract,  in  an  alienation  made  for 
the  purpose  of  changing  a  court,  and  in  many  other  oases,  he  who  has 
acted  contrary  to  law  so  far  is  bound  to  compensate  uf  qvod  interest  the 
transaction  remaining  of  effect.  Wherefore  Ulpian  has  called  those 
laws  which  do  not  destroy  what  is  done,  imperfect  laws  and  less  than 
perfect,  in  his  fragm.  tit.  1,  in  pr.  But  as  there  are  laws  forbidding 
that  certain  things  shall  be  done,  and  yet  not  nnllying  what  is  done 
contrary  thereto,  nor  fixing  a  penalty,  that  maxim  came  into  vogue, 
"  that  many  things  are  prohibited  in  law  which  yet  hold  good.  Thus 
the  lez  Oincia,  formerly,  prohibited  donations  to  be  made  above  a 
certain  amount,  but  did  not  prohibit  the  donation,  or  decree  a  penalty 
if  more  were  donated.  Ulpianus  d,  loeo.  And  when  a  soldier  was 
forbidden  to  act  as  an  ag^nt,  what  he  did  in  Court  as  sach  was  ratified, 
if  not  repudiated  by  his  adversary  or  by  the  jadge.  L  fiUttsfamiUas  8. 
§  veterani  2.  ff.  de  procurator,  (Dig.  3.  2),  added  to  L  miUtem  7.  C, 
eyd,  (C.  2.  13).  And  although  a  judgment  ought  not  to  be  passed 
under  a  condition,  yet  if  this  be  done  the  judgment  stands  as  if  uncon* 
ditional,  as  soon  as  the  time  of  appeal  passes,  lib.  1.  §  bidwim,  5.  ff, 
quando  appeUand.  sit,  (Dig.  49.  4).  An  appeal  is  held  good,  so 
thfit  the  jadgment  is  suspended,  where  the  appeal  is  made  to  a  higher 
CTonrt,  other  than  that  to  which  it  should  have  been  made ;  although 
such  appeal  have  not  been  rightly  made,  I,  1,  §  si  quis  3.  ff  de  appeU 
lotion,  (Dig.  49.  1).  The  reason  of  all  this  1  take  to  be  this,  that 
ia  these  and  the  like  cases  greater  inconveniences  and  greater 
impropriety  would  result  from  the  rescission  of  what  was  done,  than 
would  follow  the  act  itself  which  has  been  done  against  the  law, 
Orotitte  dejure  beUi  ac  pacts  lib,  2.  cap.  5.  num,  16.  But  what  is  done 
against  the  laws  is  more  especially  not  null  if  the  law  has  required  its 
express  reeission,  as  in  an  inofficious  will,  alienations  in  fraud  of 
creditors,  things  done  in  fear,  and  very  many  other  cases.  Hence, 
inasmuch  as  it  has  been  a  subject  of  controversy  among  the  inter- 
preterm  of  the  law,  whether  a  particular  thing  was  ipso  jure  null,  or 
was  to  be  rescinded  by  a  judge,  it  has  now-a-days  obtained  almost 
everywhere  in  practice  in  the  tribunals,  that  in  regard  to  those  thins;s 
which  were  really  null,  it  was  therefore  of  greater  security  that 
restitution  shall  bo  obtained,  and  by  means  thereof  that  what  had 
been  done  and  contracted  should  be  rescinded ;  although  oven  without 
such  restitution  those  who  were  ipso  jure  safe,  would  very  often  get 
the  victory  on  an  allegation  of  the  nullity  of  the  transaction ;  as 
Groenewegen  shows  in  various  instanced  cases  and  decisions,  ad  tit.  cod, 
in  quih,  caus.  restit.  in  integr.  necesse  nan  est, ;  and  it  is  on  the  basis  of 
tlii.4  common  pr-actice  1  think,  that  we  read  in  Qrotius  introd.  to  Dutch 
Jurisprudence  bk,  1.  cap.  2.  num,  7.  that  then  only  is  what  is  done 
against  the  laws  of  no  effect  if  the  law  has  expressly  conditioned  it ;  or 
disnied  a  capacity  or  ability  to  act  to  him  who  has  acted  or  done  some- 
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thing ;  or,  lastly,  if  that  which  haa  been  done  labors  under  a  manifest 
and  permanent  baseness. 

17.  Again,  laws,  it  is  certain,  give  shape  to  future  matters,  and  are 
not  revocable  to  past  occurrences  L  leges,  7.  G,  h,t  (C  1.  16)  ;  U  ah. 
Anastasw  23.  §.  uU.  0.  mandati  (0.  4.  85),  h  contractus  17.  G,  de  Me 
instrument  ((7.4.  21).  They  are  rules  of  action,  precepts  binding  the 
lives  of  men,  which  are  to  be  proclaimed  before  they  bind,  as  above 
stated.  So  that  those  things  remain  firm  which  were  done  as 
prescribed  by  the  old  law,  and  before  the  new  law  ;  and  if  a  punish- 
ment has  to  be  imposed  for  a  crime  committed  before  a  new  law  laid 
down  heavier  penalties,  it  must  not  be  levied  according  to  the  dictates 
of  the  new  and  afterwards  arising  law,  but  according  to  the  dictates 
of  the  old  law;  for  where  (says  the  Emperor)  antiquity  sinned 
unconscious  of  the  present  law,  it  followed  the  olden  practice  of  the  law 
Ljubemus  29.  in  fine  0.  de  testament  {G.  6.  23).  Andr.  Oayl  lib.  2. 
observ,  9.  num.  3.  et  seqq.  Gudelinis  de  jure  noviss.  libr.  5.  cap.  2.  vers, 
utilis.  sen.  num.  22.  Zoezius  ad  Pand.  h.  t.  num.  43.  Fauius  Voet  de 
statutis  sect.  8  cap.  1.  num.  3.  Abrah  a  Wesel  ad  noveUas  cansHt. 
TJUraject.  art.  22.  num.  29.  et  seqq.  Unless  the  legislator  has  expressed 
himself  otherwise,  speaking  specially  both  conoemine  the  present  time 
and  concerning  past  transactions  d.  I.  7.  G.  h.  t.^  which  is  most  of  all 
the  case  if  privileges  are  established  by  new  laws :  it  is  not  inequit- 
able to  extend  them  to  present  cases  not  yet  decided,  nor  settled  by 
compromise,  thus  as  it  were  widening  the  privileges  bestowed.  (For 
examples  see  nov.  19.  inprcefat.l,  sancvmus  21.  in  fin.  et  I.  22.  §  1.  C 
de  sacrosanct,  eccles.  (C.  1. 2).  Neither  equity  would  allow,  nor 
would  the  safety  of  the  people,  that  matters  alr^Eidy  long  settled  by 
the  dictates  of  the  ancient  law,  should  be  resuscitated  by  comiug  of 
the  new  law,  nor  be  overturned  by  it ;  since  a  great  occasion  for  law- 
suits would  thus  be  born,  and  confusion  and  uncertainty  of  law  and 
rights.  If  to  avoid  such  disadvantages,  and  to  defend  the  public  good 
we  find  that  even  those  things  arc  approved  which  are  not  lawfully  done 
L  Barbarius  3.  ff.  de  offic.prcetoris.  (l.  14)  much  less  should  those  things 
be  changed  which  were  done,  compromised,  or  decided  before,  either 
according  to  the  laws  themselves,  or  according  to  a  certain  interpre- 
tation which  the  laws  always  had,  I.  vU.  in  fine.  G.  de  legit,  hered.  (G. 
6. 58),  I.  minime  2S.ff.  h.  t.  (JDlg.  1.  3.  23)  ;  I.  contractus  17.  in  fin^ 
C  defide  instrum.  (0.  4.  2).  Aug.  Barbosa  aadomat.  juris  usufreqvsnt, 
136  num.  23.  But  the  laws  extend  to  prior  matters  done,  whenever 
the  princeps  by  writing  or  decreeing  concerning  things  clearly  doubt- 
ful, introduced  a  new  law.  Also  if  there  existed  a  permanent  iniquity 
or  baseness  manifest  in  past  transactions,  whether  or  not  it  was 
already  known  before  the  prior  laws, — thus  it  was  already  laid  down 
according  to  the  old  laws,  that  marriages  already  contracted  with  the 
widows  of  deceased  brothers  were  unlawful,  and  the  children  bom 
thence  were  illegitimate.  I.  pen.  et  ult.  G.  de  incest,  nupt.  (C.  5.  5), 
and  by  the  constitutions  of  Leo  and  Anthemius  what  had  been  done 
against  the  sacred  church  in  the  time  of  a  tyrant  was  weakened,  I. 
decemimus  16.  G.  desacros.  eccles.  (jO.  1.  2).  The  past  alienations  of  feuds 
which  had  been  made  without  the  consent  of  the  lord,  by  the  constitu- 
tion of  Frederick,  when  Lotharius  had  already  forbidden  them,  Ub.  2. 
feiud.  tit.  bb.,  were  rescinded.  The  same  rule  applies  evenwhere,  on  the 
contrary,  no  trace  of  a  prohibition  appears  in  the  former  laws,  if  but 
a  marked  injustice  involved  in  such  former  laws  should  counsel  the 
retrospective  action;  for  which  reason  the  Emperor  laid  down  in 
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regard  to  pcteia  commissoria  as  being  very  unjust  in  pledge,  and  to 
be  reprobated,  "  that  together  with  past  pacts,  the  present  pacts  also 
were  disapproved,  and  fntore  facts  were  prohibited,"  Z.  ulL  C,  de 
padis  pignorum,  (C.  8.  35).  Further,  reason  dictates  that  the  law 
should  be  extended  to  the  past  whenever  it  is  not  so  much  that 
anything  new  is  enjoined  by  a  new  law  as  rather  that  an  interpretation 
of  a  former  doubtful  law  was  given  novelL  19.  inprefat.  in  fine,  arguitur 
Z.  heredes  palain  21.  §  ^  quid.  1.  in  fin.  ff.  qui  testami.  fae.  poss.  (Dig, 
28.  1).  L  si  de  interpretaiione  37.  Z.  38.  ff.  h.  t.  (Big.  1.  3).  Andr. 
Oayl  lih,  2.  observ.  9.  ntnn.  uU,  CktdeUnus  de  jure  novissimo  lib,  5.  cap. 
2.  versu  prcBdictce  sen  num.  24.  Zoesiw  ad  Pand.  h.  t  num.  46.  Aug, 
Barboea  d.  a>xiomate  136.  nwn.  34.  Or  if  an  absurd  sense  would  bo 
the  result  of  the  law,  if  it  were  not  referred  to  the  past,  for  where 
there  is  a  doubt,  that  meaning  of  the  law  is  to  be  approved  which  is 
free  of  defect,  and  it  is  to  be  presumed  that  snch  meaning  was  the 
intention  of  the  legislator  arg.  Z.  in  amhigud  19.  ff.  h.  t.  (Dig.  1.  3). 
Or  if  an  exception  to  or  a  remission  were  introduced  by  the  new  law ;  for 
then  it  is  fair  that  it  should  have  effect  in  past  transactions,  also, 
whose  binding  force  has  lasted  up  to  this  time ;  so  that  the  bind- 
ing force  should  not  be  loosened  as  to  the  past,  by  this  exception  thus 
recently  introduced,  but  as  to  the  future.  So  where  by  a  new  law  the 
rate  ot  interest  is  reduced  which  minors  are  to  pay  in  future  years, 
it  has  effect  abo  in  respect  of  the  capital  for  which  heavier  rates  of 
interest  were  agreed  under  the  terms  of  the  former  law  Z.  de  usuris  27 
C.  de  uaunis  (C.  7.  54).  On  this  basis  the  XTltrajactini  also  laid  down 
that  the  two  years  prescription  in  demanding  salaries  or  the  price  of 
things  distrained  piece  by  piece,  and  the  like,  should  exert  its  force 
even  as  to  past  debts,  so  that  contracts  made  at  any  anterior  time 
should  be  annulled  by  a  prescription  of  two  years  computed  from  the 
date  of  the  passing  of  the  law,  wyoella  decis.  TJUrajectma  14.  AprUis 
1659.  art.  21.  Paulue  Voet  de  ataiuHs  sect.  8.  cap.  1.  num.  3.  except,  6. 
pag.  292. 

18.  An  interpretation  of  the  law  is  not  infrequently  necessary ;  this 
the  legislator  only  makes  the  interpretation  in  so  &r  having 
the  force  of  law.  Hence  it  is  written  that  as  it  is  becoming  in  the 
Emperor,  only,  to  make  laws,  so  also  was  it  to  interpret  them,  7.  uU.  in 
med.  G.  h.  t.  (C.  1.  16).  Christinasua  vol.  2.  deds.  62.  num.  15.  Oude^ 
linus  de  jure  novtsai  lib.  5.  cap.  2.  versa  sicut  solius,  sec.  num,  12. 
Vinnius  Select,  quest,  lib.  1.  cap.  2.  Pa}Uvs  Voet  de  statuHs  sect.  7.  cap. 
1.  num.  2.  3.  In  this  way  Justinian  interpreted  by  I.  pen,  G.  qui.  test, 
foe.  posse,  what  had  been  more  obscurely  laid  down  in  I.  ult  §  5.  in 
med.  G.  de  bonis  quos  liberis  {0.  6.  61),  and  we  also  see  that  very 

«.many  laws  nowadays  are  fortified  by  a  clause  by  which  legislator 
reserves  to  himself  the  right  of  interpretation. 

19.  Not  dissimilar  to  the  interpretation  made  by  the  Princeps  is  that 
which  is  sought  from  the  use  and  custom  of  the  people :  whether,  in  a 
democratic  State,  the  people  makes  its  own  law,  or  in  a  monarchy 
the  Princeps,  himself  helping,  interprets  his  own  constitution  by  his 
own  words  and  deeds.  If  there  arises  any  question  as  to  the  ambiguity 
of  the  law,  we  must  first  inquire  what  law  the  State  has  formerly  used 
in  like  cases  :  for  inveterate  use  fixes  the  doubtful  meaning  of  a  law, 
and  custom  is  the  best  interpreter  of  the  law.  Z.  ^  cZe  vnterpretatione  37 
/.  h.  t.  (Dig.  1.  3).  Z.  <yum  novo  11.  G.  h.  t.  (C.  1.  16),  so  that 
in  ambiguities  which  arise  in  the  laws,  the  constant  custom  or  authority 
of  deciaions  in  similar  oases  obtains  the  force  of  laWi  as  Severus  wrote 
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I,  nam  Imperator  SSff.  h.  i,  (Diir-  !•  8.  38) ;  and  what  once  has  a  fixed 
interpretation  is  least  to  be  changed.  L  minime  23.  Jf.  h.  L  (Dig.  1.  3. 
23).  Even  the  judgments  of  the  jadges.  even  the  highest,  have  not 
the  force  of  law,  for  not  bj  examples  hot  by  the  laws  must  jad^ment 
follow.  I.  sed  licet  12,  ff,  de  qffic.  prcesidii  (Dig.  1.  18),  I.  nemo  judex  18 

0.  de  sentenL  ei  vnterhcut,   (C.  7. 45).     A  series,  however,  of  constant! j 

?iven  decisions  in  similar  cases  has  the  force  of  law.  d,  Z.  38.  ff.  k,  L 
Dig.  1.3.):  Groenetvegen  ad,  I,  ult.  C,  h,  t. 

20.  Bat  not  on  this  account  is  a  liberty  of  interpreting  to  be  wholly 
denied  to  Jarisconsnlts  or  judges  :  although  it  may  want  the  force  of 
law.  Either  they  extend  the  provisions  of  the  law  to  similar  cases, 
taking  its  reason  into  consideration,  where  it  has  force  in  other  matters 
tending  to  the  like  ntility :  even  if  the  law  contain  restraining  words, 
which  restraint  and  restriction  only  applies  to  excluding  different  cases 
and  not  those  in  which  the  same  or  a  greater  reason  is  found.  '*  What 
has  force  in  a  like  case,  there  that  which  is  like  has  force ;  so  that  if 
the  right  of  a  use  of  an  estate  is  for  two  years,  so  also  is  it  of  the 
buildings.  Bat  in  the  law  '*  buildings*'  is  not  named,  but  of  all  other 
things  of  which  the  use  is  annual.  Equity  prevails,  which  in 
similar  cases  reqaires  similar  laws :"  says  Oiceroin  topieU  num.  12.  Nor 
can  all  provisions  be  tncladed  singly  in  laws  or  constitutions.  I.  nan 
omnes  12.  I,  13.  ff,  h,  t  (Dig.  1.  3).  Or  else,  on  the  contrary,  the 
interpreters  restrict  laws,  which  are  conched  iu  more  general  terms,  to 
those  cases  in  which  only  a  manifest  and  adequate  reason  of  law  has 
place :  which  cases  I  have  noted,  tit,  1.  Zoenius  ad  Pand,  h.  L  num.  G6. 
Vinnuis  d,  lib,  1,  select,  quceet,  cap,  2.  past,  med.  Or  they  explain  the 
obscure  words  of  the  law,  and  remove  its  doubtful  sense.  That  this 
may  be  rightly  done,  certain  general  principles  are  to  be  observed : 
first  of  all,  you  must  not  decide  concerning  the  intention  of  the  law, 
unless  you  have  examined  the  whole  law  :  for  from  what  precedes 
and  follows,  often  the  meaning  of  the  law  becomes  clear.  I,  incivile  24. 
ff,  h,  t  (Dig.  1.  3).  Then  that  interpretation  is  to  be  had  recourse 
to  which  is  free  from  defect,  and  more  suited  to  carrying  out  the 
thing  intended,  and  more  in  accordance  with  the  mind  of  the  legislator 

1,  in  ambiguis  19.^.  h,  t,  (Dig.  1.  3.)  :  I,  quoiiens  ideniff?,  I,  in  unibiguis 
ijTatumibus  96  ff,  de  regvUs  jwis,  (Dig.  50.  17.) :  not  a  perverting 
interpretation,  I,  pen,  ff,  ad,  exhibendwm  (Dig.  10.  4.),  nor  such  an  one 
as  circumvents  the  intention  of  the  legislator,  so  that  that  may  happen 
which  the  law  did  not  wish  should  happen,  and  yet  which  it  has  not 
expressly  forbidden.  L  centra  legem  29.  I.  30.  j^.  h.  t,  (Dig.  1.  3.), 
non  dubium,  5.  C,  h,  ^.  (C.  1. 16.)  :  nor  an  interpretation  which  would 
render  the  law  u.seles8,  applicable  to  no  cnses,  and  therefore  destitute  of 
all  effect,  arg,  I,  1,  §  nU,  ff,  ad  mtmicipalem,  (Dig.  50. 1).  Franr^ 
8 amuentus  select,  interpret,  lib,  1.  cap.  12.  num,B  :  nor  an  interpretation 
which  would  distort  a  law  introduced  in  anyone's  favour  into  his  severe 
cost  and  loss.  I,  quod  faffore  6.  C,  h,  t,  I,  (C.  1. 16.)  nulla  juris  25  ff, 
h,  t.  (Dig.  1.  3).  Nor  should  an  interpretation  be  soaght  from 
what  has  been  laid  down  for  certain  cases  only,  under  a  particular  law, 
or  a  certain  necessity,  i.  quod  vero  contra  \4t,ff,  h,  t,  (Dig.  1.  3.),  I.  qwB, 
propter  162.  ff,  de  reg.  jur,  (Dig.  50.  17.),  o*  from  what  was 
introduced  in  error  i.  quod  non  ratione  39  ff  h,  t,  (Dig.  1.  3.  39). 
Nor  must  you  recede  from  the  proper  signification  of  the  words,  unless 
it  is  evident  that  the  legislator  meant  it.  arg.  "I.  non  aUter  69.  ff.  de 
legatis  3.  (Dig..  32.  1.)  ;  and  in  doubtful  case  yon  "must  iHtlur 
lattffW'tfad  words  o£  «ho.edi«i»"  aa  Ul^iaiuttaayB  2.  L  %lMk  MteiSO 


ff.  de  exerciL  ad,  (Dig.  14  1.).  That  the  legisUitor  wished  to  de- 
part from  the  pn>per  sigDification  of  the  words  can  he  Withered  from 
the  antecedent  or  aaheeqaent  words  of  the  Liw,  from  its  preface,  its 
oonclasion,  and  the  like ;  also  from  the  reason  of  the  law  underlying  the 
law  itself  :  also  from  the  ^t  that  the  words,  if  accepte<i  in  their  pn>per 
signification,  won  Id  involve  an  ahsardity,  an  impossihility,  a  defect,  or 
a  meaning  not  sufficiently  suitable  for  carrying  out  the  thing  intended 
these  points  are  too  well  known  to  need  any  greater  confirmation. 

21.  Since  fictions  of  law  were  frequent  with  the  Romans,  and  are 
even  now  not  altogether  foreign  to  the  customs  of  many  nations,  it  is  not 
nnreasonahle  that  those  rules  which  are  found  laid  down  in  the  laws 
with  regard  to  actual  cases  may  he  extended  hy  interpretation  also  to 
feigned  cases  :  provided  only  that  neither  the  intention  of  the  legislator, 
nor  the  reason  underlying  the  law,  nor  the  nature  of  the  thing  itself 
should  he  thwarted,  the  fiction  thus  having  the  same  effect  in  the 
feigned  case  as  truth  in  the  true  case,  arg,  §  si  minorem  4.  et  aeqq.  Instit, 
lie  adoption  (Inst.  1.  11).  §  namque  4.  eb  §  5.  Inatit,  de  action.  (Inst. 
4.  6.),  1.  tedsiplures  10.  §  in  adrogato  6.  ff.de  vtdg.  et  pupill,  euhntit. 
(Dig.   28.   6.)    I,  si  iUiiM  12.  §  1.  L  tii  ante  15.  §  l,ff,de  imterrogat  in 

jwrefoA.  (Dig.  11.  1.),  ChristinaeiM  ad  leges  Mechlin,  in  proslud.  uum  37. 
Ch<uf9eneens  ad  eonsuet  Burgnnd  rubr,  4.  §  1.  in  verbis^  "  contracts  entre  lea 
frifi."  num.  9.  10.  11.  Behuffus  ad  cpnstit.  regias  tract,  de  chirographi 
reeognitione  num.  98.  My  lam.  father  Patdue  Voet  de  statutis  sect.  7.  cap. 
2.  nwn.  16.  17.  18. 

22.  Nor  must  it  be  overlooked  that  the  meaning  of  a  law  can  be 
evolved,  and  its  interpretation  gathered  from  arguments  taken  from  a 
contrary  meaning :  so  that  you  may  rightly  say  that  that  appears  to  be 
the  disposition  of  the  law  which  is  gathered  from  its  contrary  meaning, 
as  being  the  strongest  deduction.  This  is  the  view  of  the  Jurisconsults 
in  many  places.  I.  l.ff.  deoffic.  ejus  etd  mandatajurisdict.  (Dig.  1.  21.), 
L  ex  eo  18.  ff.  de  iestibus.  (Dig.  22.  5.),  I.  qui  testamento  20 
§  mtUier  6.ff.  qui  testamv  facere  poss.  (Dig.  28.  1.),  I.  cum  lex  22.  ff. 
h.  i.  (Dig.  1.  3.),  I,  inter  socerum  26.  §  cum.  inter  2.  ff.  depactis 
dotal.  (Dig-  23.  4)«  Cicero  in  topicis  nwn.  15 ;  unless  a  wrong  mean- 
ing of  the  law  would  result,  or  anyone  wotild  be  encouraged  to  a  crime, 
arg.  I.  cum  patrem.famUi^u  2.  0.  de  condit.  insertis  (C.  6.  46.),  I.  repre- 
hendenda  5.  0.  de  instit.  ei  suhstit.  (C.  6.  25.),  or  unless  another  law 
sfteoially  forbade  such  a  construction  in  this  or  that  nominate  case,  as 
e.g.  is  forbidden  in  I.  pen.  C.qui  test-am.  fixc.  (C.  6.  22.)  should  be  given 
to  the  words  {.  uU.  §  5.  in  nied.  Codde  bonis  qum  liberis.  (Dig.  6. 61)  FacJti' 
ntus  eontrovers.  lib.  13.  cap,  3.  8.  10.  Mantica  de  conjecturis.  idt.vohmt 
Ub.  3.  tit.  15.  16.  17.  Josephus  de  Sesse  decis.  regiU.  Arra^on  146  num. 
13.  Brunnemanus  ad  I.  2.  G.  de  coTidit.  insertis  August  Barbosa  loco  com* 
muni  argument,  27.  a  conirario. 

23.  If,  when  these  and  the  like  rules  for  the  interpretation  of  the 
law  have  been  applied,  and  yet  the  meaning  of  the  law  cannot  be  made 
clear,  nor  the  inequity  and  ahsardity  which  the  disposition  of  the  law 
seems  to  involve,  avoided,  the  force  of  equity  cannot  then  however 
proceed  so  far  that,  under  its  cover,  a  judge  should  arrog^ate  to  himself 
the  liberty  of  spurning  the  law  as  a  hard  and  unjust  one,  or  should 
adjudge  contrary  to  a  clear  decision  of  the  law.  For  it  is  the  dnty  oi 
a  jadge  to  adjudicate  according  to  the  law,  and  not  to  regani  its 
justice  or  injustice :  the  question  of  fact,  and  not  the  authority  of  the 
law,  is  within  his  power.  /;  1.  §  quorum  4.  ff  ad.  SenaJtusc.  TurpiUith 
fmrnkdHig.  .48.16^  jmrndioL^ptospetBU  16.  $,  <p#a  i^r  l.ff^0ia 
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quth.  liheri  mm  fiunt  (Dig.  40.  9).  Ordinance  of  Criminal  Justice  of 
King  Philip,  1570,  art,  56,  adde  tit.  1.  num.  G.  There  is  then  rather 
nothing  over  but  to  fly  to  the  legislator  himself  as  the  best  inter- 
preter of  his  own  words,  and  the  most  aware  of  the  intention  with 
whioh  he  decreed  the  law ;  and  to  seek  from  him  either  an  altemtion 
of  its  hardship,  or  a  more  evident  and  certain  interpretation  of  the 
law.     L  2.   §  sed  quia  18.  C.  de  veterijure  enuncL  (C.  1.  17.)  1.1,1.  9. 

1,  pen,  et  uU,  C.  h.  t.  (C.  1.  16.)  and  idea  ll»ff.  h,  t.  (Dig.  1.  3).  Oude^ 
linus  de  jure  noviss,  lib.  5  cap,  2.  vers,  sicut  soli/ua,  sen  nwm,,  12.  Vinnius 
select.  qtuBst,  d,  libr,  1.  cap.  2.  fere  in  pr.     Wissenbach  ad  Pa/ndec.  disp. 

2.  ikes,  12.  et  seqq.    Paulus  Voet  de  statutis  d,  sect.  7,  cap,  2.  num  2. 

24.  What  we  have  thus  far  said  as  to  the  interpretation  of  the  laws 
mast  also  be  applied  to  the  statutes  of  the  Belgre.  For  although  the 
doubtful  words  of  a  statute  oaght  rather  to  be  interpreted  so  that  they 
do  not  derogate  from  the  common  law,  yet  if  it  is  clear  the  legislator 
wished  you  to  recede  from  the  civil  law,  there  is  no  reason  why  we 
should  have  an  interpretation  of  the  statutes  other  than  we  have 
of  the  Boman  law  ;  so  that  statutes  receding  from  the  civil  law 
should  above  all  things  not  receive  their  meaning  and  explan- 
ation from  the  civil  law  but  rather  from  such  statutory  law 
itself.  Ghristin,  ad.  leg.  Mechlin,  in  epihgo  n/wm.  8.  For  if  you  reflect 
that  the  Quiritian  (Roman)  law  binds  us  for  no  other  reason  than 
because  it  was  received  with  the  consent  of  the  people,  or  of  our 
leading  men,  as  Julianus  said  in  similar  terms.  I,  32.  §  1.  ff.  h.  t.  (Dig. 
1.  3.  32),  we  cannot  put  our  statutory  law  on  any  other 
footing  than  as  it  were  our  own  civil  law,  and  the  civil  law 
of  the  whole  State,  just  as  the  Athenians,  the  Lacedemonians,  the 
Romans,  and  others  once  also  separately  used  the  laws  of  their  own 
State.  Thus  our  municipal  and  provincial  law  has  the  first  place  in 
the  decision  of  cases,  and  is  more  powerful  than  the  Boman  law,  to 
which  we  only  have  subsidiary  recourse  as  laid  down  in  tit.  1. 
n.  2.  (ante),  Hugo  Orotius,  among  the  responses  of  the  Butch .  Jurist 
consults,  part,  3.  vol,  2.  cons.  197.  num.  4i,  Lambert.  Qoris.  adversar.  tra4^. 
4.  §  1.  num,  2.  Molinasus  ad  consult.  Parisiens.  tit.  1.  ad  rubricam  nmit. 
108.  GhassencBUs  ad.  consuet.  Burgund.  rubric  4.  §  23.  in  verbis  et 
qv^  ne  sont  payez  num,  6.  Maevius  ad  jus  Lubeeense  part,  2.  tit,  2.  art. 
28  num.  86.  87.  D.  Joh,  a  Someren  de  jure  novercar  cap,  1.  num,  in  m>ed, 
Abr.  a  Wesel  ad  novellas  constit.  JJltrajectini  art.  10.  num,  10.  et  seqq. 
This  being  so,  on  what  rational  principle  should  we  act  if  we  narrow 
and  restrain  the  force  of  our  own  laws,  and  their  extension  to  similar 
cases,  or  should  think  leas  of  their  justice  or  equity  and  force  than  the 
Romans  thought  of  those  qualities  in  their  laws  P  It  is  an  inept 
judgment  therefore  and  too  rashly  formed  which  we  often  find  laid 
down  by  the  interpreters,  that  there  should  be  a  very  strict  inter- 
pretation of  the  statutes,  and  that  they  should  not  be  extended  beyond 
the  case  of  which  they  speak,  whenever  they  depart  from  the  Boman 
law.  Those  interpreters  certainly  act  more  prudently,  and  more  as  it 
were  in  accordance  with  the  honor  and  majesty  of  our  own  country's 
law,  and  therefore  more  rightly,  who  think  that  the  words  of  statutes 
should  be  extended  to  all  persons  and  things  in  which  the  like  reason 
appears,  on  the  grounds  already  given,  even  if  such  words  are  not 
general  nor  refer  to  all  persons  and  cases ;  still  they  should  be  thus 
generally  applied  as  above  stated,  on  the  ground  of  a  generally  under- 
lying  reason,  or  at  all  events  a  reason  certainly,  and  without  doubt, 
undex8tood«    And  they  are  likewise  right  who»  on  the  oontraxy,  do  not 
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oonnsel  restriction  unless  the  circnmstances  and  cases  are  the  same  as 
counselled  a  narrow  restriction  of  the  Roman  laws  themselves.  Hv^ 
OroHiu,  among  the  responses  of  the  Dutch  Jurisconsults,  part  3.  vol,  2.  d, 
consiliums  197.  num,  17.  18.  et  consil.  214.  num.  12. 13. 14.  15.  16.  17. 
18.  Moli/rueus  ad  Paris,  consult,  d.  tit.  1.  ad  ruhr.  num.  108.  Modest. 
Pistoris  et  ad  eum  Schtdtes  part  3.  quasst  124.  nwm.  106.  et  seqq. 
Oroenewegen  adprocem.  Instit.  warn.  9.  10.  11.  17.  Bodenburgh  dejure 
eonjugum.  tit.  2.  cap.  4.  num.  8.  My  lam.  father  Paulas  Voet  de  statutis 
sect.  7.  cap.  1.  wum.  6.  6.  7.  8.,  et  cap.  2.  ivum.  3.  4.  5.  7.  12.  16.  17. 18. 
25.  Dispensation,  as  it  is  called,  differs  from  the  interpretation  of 
the  law :  for  interpretation  may  be  made,  not  bj  the.  Princeps  alone, 
but  also  hy  Jurisconsults  and  judges,  and  is  onlj  employed  as  to  a 
doubtful  law,  that  the  probable  mind  of  the  legislator  may  be  dis- 
covered, and  under  what  disposition  of  the  law  certain  sorts  of  acts 
are  comprehended,  as  has  been  already  said.  Dispensation,  on  the 
contrary,  is  only  given  by  the  Princeps,  or  by  the  author  of  the  law, 
against  the  clear  meaning  of  the  law :  so  that  by  this  dispensation  the 
bond  of  the  law  is  broken,  and  its  obligation  on  certain  persons  or 
things  or  acts  removed,  the  law  however  remaining  intact  in  other 
cases  There  is  no  doubt  the  Princeps  has  this  power,  for  he  can  even 
abolish  the  law  altogether  when  a  probable  cause  urges  him  to  do  so ; 
and  where  a  law  depends  originally  on  the  will  of  a  human  legislator, 
much  more  can  he  relax  the  force  of  that  law  in  a  certain  case.  It  is 
in  this  respect,  1  think,  that  it  was  said  "  that  it  was  equal  to  sacri- 
lege  to  dispute  and  doubt  as  to  the  worthiness  of  one  whom  the 
Emperor  had  selected."  I.  disputare  3.  C.  de  crimine  sacrUegii  (C. 
9.  29),  I.  sacrUegii  instar  5.  C.  de  diversis  rescripUs  et  pragmai.  sanct. 
(C.  1.  23).  For  it  is  admitted  that  in  decreeing  honors  and  con- 
ferring dignities,  selecting  magistrates,  and  many  other  matters  of 
that  kind,  the  prescript  of  the  law  as  to  age,  condition,  and  the  like, 
must  be  observed  :  not  however  that  it  can  be  denied  that  even  where 
the  dictate  of  the  law  has  been  not  observed,  the  Princeps  or  the 
people  can  even  then  confer  an  honor  on  one  in  whom  the  requisites  of 
the  law  are  wanting,  say  a  prsetorship  on  Barbarius  Phillipus,  even  a 
slave,  I.  Barharius  3.  ff  de  officio  prcetoris  (Dig.  1.  14)  or  the  office 
of  judge  on  one  less  than  20  years  of  age,  I.  quidem  consulehat  57.  ff. 
de  re  judicata  (Dig.  42. 1)  or  consulship,  I.  unica  §  2.  ff  de  officio  consutis 
(Dig.  1.  10)  if  the  impediment  were  but  known  to  him  who  confers 
the  honor,  for  if  he  were  ignorant  of,  or  erred  concerning  it,  he  cannot 
be  said  to  have  shown  a  wish  to  give  dispensation,  tnough  it  is  not 
necessary  that  he  express  this  knowledge  in  conferring  the  dignity,  as 
Zoezius  amons^  many  others  rightly  says  ad  Pand.  tit.  de  senatorihus  n. 
9.  Anyone  therefore  detracting  from  the  power  of  the  most  sacred 
Princeps  to  give  dispensation,  is  not  inaptly  said  to  have  as  it  were 
committed  sacrilege.  So,  also,  those  decrees  are  rightly  termed 
"  ambitious  "  by  which  magistrates,  who  are  under  the  Princeps  in 
rank,  try  to  give  dispensation  I.  denique  3.  pr.  ff  de  minor.  25.  annis 
(Dig.  4.  4.)  For  as  a  dispensation  is  an  abrogation  of  the  law,  and 
it  is  natural  that  every  bond  should  be  dissolved  as  it  was  made,  so 
the  highest  power  of  majesty  is  necessary  thereto.  Hence  it  has  been 
sometimes  interdicted  in  this  country  that  anyone  should  arrogate 
to  himself  the  power  of  dispensation,  the  Counts  of  Holland  claiming 
it  for  themselves  alone,  so  that  even  to  the  delegates  of  the  Counts  of 
Holland  (Oecommitt.eerde  Baden)  and  to  the  assessors  of  the  maritime 
prsefects  (Baden  terAdmiraliteit),  the  right  to  give  dispensation  from  the 
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Constitutions  of  the  General  Assembly  of  Connts  as  well  as  of  Holland,  is 
fonnd  to  be  rigidly  forbidden.  Placittmi  Ordm.  general,  29  Aprils  et 
16  May^  1671,  vol,  3  ;placit,  HoU.  pag.  1242  et  seqq,  PlaaiJtum  Ord, 
HoUandia  24  Dec,  1674,  d,  vol.  3.  pag.  1274,  et  placiium  10  Dec,  1671, 
which  is  inserted  in  the  Instructions  of  the  Hon,  Delegates  of  the  Courts^ 
art,  51.  d  vol.  3.  p.  97.  But  not  even  those  clothed  with  majesty  can 
rightly  remit  anything  from  the  divine  moral  law,  or  the  natural  law, 
or  loosen  its  obligations  by  any  dispensation  ;  for  as  the  authority  of 
that  law  has  not  proceeded  from  them,  so  neither  is  it  in  their  dis- 
cretion and  power  to  alter  it.  Nor  can  any  reason  ever  appear  to  be 
so  serious  as  to  be  sufficient  to  shake  and  overturn  the  dictate  of  right 
reason,  and  of  commands  which  are  divine,  or  to  impel  the  Princeps 
to  do  it.  Besoldus  delih.  juris  ad  Fand.  lib,  1  quasi.  13.  §  de  dispensa^ 
tione  pag,  49.  Moreover  the  rules  of  justice,  which  is  our  guide,  do 
not  counsel  that  a  dispensation  should  be  granted  unless  from  a  just 
and  urging  cause,  and  a  certain  public  utility  ;  for  every  rashly  zxiJEide 
relaxation  of  a  good  and  just  law  can  have  no  other  effect  than  injury 
to  the  State :  indeed  the  public  utility  which  flows  from  a  useful  law 
will  perforce  be  diminished  in  consequence  of  relaxation,  unless  it  is 
otherwise  compensated  by  another  equal  or  greater  utility  which  gives 
cause  to  the  dispensation.  Qrotivs  de  jure  helli  et  pads  lib,  2.  cap.  20. 
num.  24.  Zoezius  ad  Fand,  h,  t.  num,  60.  Besoldus  delib,  juris  ad 
Fand.  lib,  1.  quaest,  11.  in  fine, 

26.  What  has  been  said  of  laws  you  may  also  almost  extend  to 
Senate-consults,  after  it  was  allowed  to  the  Senate  to  consult  and 
make  laws,  instead  of  the  people ;  the  nnmber  of  citizens  having 
increased  too  much  to  allow  of  their  being  called  together  in  one  body 
for  the  purpose  of  passing  laws,  or  at  least  that  color  was  put  upon  it, 
I*  2.  §  9,  ff,  de  orig.  juris  (Dig.  1.  2)  §  5.  Instit,  de  jure  naiur,  gent, 
et  civili  (Inst.  1.  2).  See  the  commentators  on  d,  ^  5,  Aulus 
Qellhis  Noc,  Attic,  lib,  14.  cap.  7;  Bosinus^  Antiquitaies  lib,  7.  cop.  6.  7.8. 
This,  however,  cannot  be  passed  over  in  silence,  that  even  in  the  most 
ancient  times,  in  the  first  beginnings  of  the  city,  Senatus  consulta  were 
known,  as  is  witnessed  by  Suetonius  in  vitd  Vespasiani  cap,  8.  infme. 
And  under  the  Emperors,  by  whose  craft  and  ambition,  most  of  all,  the 
power  of  the  people  was  transferred  to  the  Senate,  the  quaestors  as 
representatives  of  the  Princeps  recited  their  orations  in  the  Senate, 
that  thus  the  Senatus  consulta  might  be  made  according  to  the 
intention  of  the  Princeps ;  and  afterwards  we  find  that  contained  in 
the  orations  of  the  Princeps  which  is  otherwise  said  to  have  obtained 
in  Senatus  consulta.  It  was  laid  down  as  a  caution  in  the  speech  of 
the  Emperor  Marcus  that  no  compromise  should  be  entered  into  con- 
cerning future  aliments  to  be  left  by  will,  I,  cum  hi  8.  ff.  de  trcmsac' 
tione  (Dig.  2.  15).  This  prohibition  is  likewise  attributed  to  a 
Senatus  consultam,  I,  eleganter  23.  §  item  2.  ff,  de  condict,  i^idebUi 
(Dig.  12.  16).  A  legal  hypothec  was  given  by  a  Senatus  consultum 
to  him  who  lent  money  for  the  repair  of  buildings,  and  our  law  has 
also  the  authority  of  an  edict  of  the  Emperor  Marcus  for  this  propo- 
sition, I.  1.  ff,  in  quibus  ca/us.  pig.  vel  hyp,  ta^te  contrah,  (Dig.  20.  2) 
joined  to  I.  si  ventri  24.  §  Divus  1.  ff,  de  reb.  auct.  jud.  possident  (Dig. 
42.  5).  The  alienation  of  goods  belonging  to  minors  was  forbidden 
by  the  oration  of  Severas  and  Antoninus,  but  also  by  a  Senatus  con- 
sultum I.  1.  3.  Jf.  de  reb,  ear.  qui  sub,  tut,  vel  cur  a  stmt,  (Dig.  27.  9) 
joined  to  I,  si  ad  resohendam  7.  G,  de  prced^  et  dliis  reb,  minor,  sine  deer, 
non  alien.   (Dig.  5.    71).     Brissonius  select  antiquit.  Ubr.  1.  cap.  16 : 
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Ooihofredus  m  noi.  ad  d.  I,  7.  C  de^prcsd.  et  alii»  reb.  minor.     Vtrmius  de 
fransaeiione  cap,  6  num,  2. 

27.  Cnstom  is  in  many  points  Tery  similar  to  law.  It  is  an  nn- 
written  law,  gradnally  introduced  by  tbe  cnstoms  of  those  using  it, 
and  having  the  force  of  law.  §  sine  scripto  9.  InsUt  de  jure  natur, 
gent,  et  dmli  (Inst.  1.  2)  I.  de  quibus  32.  §  1. 1,  83.  aed  et  ea  35.  jf. 
h,  t,  (Dig.  1.  3.  35)  :  which  GbllinB  also  called  a  ''  tacit  and  unwritten 
consent,"  libr,  11.  Noct.  Att  cap,  18.  fere  inpr.  In  a  democratic  state 
the  people  introduce  it  at  their  freest  will :  for  since  they  have  the  power 
of  making  law,  and  as  law  binds  for  no  other  reason  than  because  it 
was  received  at  the  will  of  the  people,  so  what  the  people  approves 
without  any  writing,  also  deservedly  binds  everyone  :  since  it  does  not 
matter  whether  the  people  declares  its  will  by  vote  or  by  acts  and  deeds 
themselves,  d.  I  32.  §  1.  /.  h.  t  (Dig.  1.  3.  32).  But  when  all  the 
power  of  passing  laws  was  transferred  to  the  Princeps,  it  was  not  other- 
wise than  by  his  conniving  concurrence  that  the  long  customs  of  the 
people  copied  the  law.  So  tnat  it  was  true  in  a  monarchical  reign  of 
this  kind,  as  Constantino  said  in  I,  2.  0.  qiuB  sit  long  a  consuetudo  (0. 
8.  53),  that  the  authority  of  ancient  custom  and  use  was  not 
slight :  but  that  it  was  not  so  far  powerful  and  weighty  of  itself  as  to 
conquer  reason  or  the  law.  And  that  this  is  much  more  the  case  with 
regard  to  the  peculiar  customs  of  this  or  that  family,  or  college,  as 
regards  the  law  of  succession,  primogeniture,  &c.,  Andr,  Tyra^ueUua 
more  fully  describes,  de  jure  primogenituroB  qucest  16. 

28.  Not  less  in  custom  than  in  law,  are  justice  and  reasonableness 
desired  :  so  that  what  was  not  introduced  in  reason,  but  first  in  error, 
and  thus  obtained  the  force  of  custom,  ought  not  to  obtain  in  other 
similar  cases,  nor  to  be  followed  in  adjudicating,  but  ought  rather  to 
be  wholly  abolished,  as  an  unjust  corrapter  of  manners,  I,  quod  non 
roHone  39.  jf.  h,  t  (Dig.  1.  8),  arg,  I,  injuriarvm  actio  13.  §  tdt  ff. 
de  injuriis  (Dig.  47.  10).  Andr,  Oayl  libr.  2.  observ,  31.  num,  12.  et 
seqq,  Bebuffus  ad  constit,  region  torn.  3.  de  consuetudine  in  prcefat,  num, 
42.  44.  Neostadms  CurioB  supr.  decis,  2.-  circa  fin,  A  catalogue  of  these 
very  bad  coiTUpt  customs  received  in  different  parts  of  Belgia,  and 
wiped  away  in  one  swoop,  as  it  were,  by  Philip,  King  of  Spain,  in  a 
former  century,  you  will  find  in  the  Ordina/nce  of  Griminal  Justice^  of 
King  Philip,  5  July,  1570,  art,  61.  vol,  3.  Dutch  Placaat  Booh,  p.  1032. 
Hence  it  will  be  easily  concluded  that  neither  the  common  opinion  of 
the  commentators,  nor  the  glosses,  are  of  any  authority  if  shown  to  be 
opposed  to  reason  and  to  contain  a  common  error. 

29.  Since,  however,  custom  is  gradually  introduced,  it  was  neces- 
sary not  only  that  there  should  be  a  long  lapse  of  time,  as  is  laid 
down  in  the  heading  of  the  title  of  the  code  *'  what  is  long  custom  " 
and  by  the  titles  of  "  ancient  use,"  "old  age,"  "established  custom," 
"  long  custom,"  "  custom  observed  for  many  years,"  "  established  by 
inveterate  use,"  "custom  anciently  approved"  and  ''tenaciously 
observed,"  and  other  similar  expressions,  I,  de  quibus  82.  §  1. 1,  33.  ff. 
h.  t.  (Dig.  1.  2).  I,  ult.  G.  qtuB  sit  longa  consuetude  (C.  8.  58). 
But  there  is  also  needed  a  frequency  of  freely  done  acts,  performed 
without  force  or  fear.  I.  1.  G.  qtue  sit  long  a  consust  (C.  8.  58).  d, 
1 32.  §  1. 1  35.  I,  38./.  h.  t,  (Dig.  1.  3).  As  the  number  of  years  or 
of  acts  is  nowhere  expressed,  it  seems  left  to  the  estimation  of  a 
prudent  Judge :  although  on  ibis  point  vou  will  find  the  interpreters 
differing  in  various  ways,  as  you  may  see  from  Mascardus  de  probation, 
canehu.  ASA,  num,  14.  et  seqq,,  Menochvus  de  arbUrar,  judicwm  libr,  2, 
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C(uu  81.  ei  83.  Bebuffus  ad  constU.  regias  torn,  3.  d,  tract  de  ooMueUi^ 
diiie.  Andr,  Oayl  libr.  2.  ohserv.  31.  num,  7.  Yon  will  certainly  act 
wrongly  if  yoa  apply  to  the  introduction  of  a  custom  the  time  fixed  by 
law  for  prescription :  for  the  natare  of  prescription  is  very  different  to 
the  nature  of  custom :  nor  is  any  law  introduced  by  prescription  forth* 
with  to  bind  others,  whereas  as  soon  as  a  custom  is  born,  the  whole 
people  begins  to  be  bound.  Two  acts  will  by  no  means  suffice,  as  may 
be  inferred  from  d.  1. 1.  C,  quoB  sit  longa  comuetudo  (C.  8.  53),  et  I.  an  in 
tot  am  3.  G.  de  (gdificiis  privatis.  (C.  8. 10).  These  laws  are  each  part  of  one 
constitution,  as  may  be  gathered  from  the  superscription  and  the  sub* 
Bcription  ;  and  by  them  that  is  ordered  to  be  laid  down  '*  which  is 
frequently  observed  in  the  same  kind  of  controversies."  Nothinf^ 
contrary  to  this  is  found  in  I.  uhinumerus  12.  ff.  de  testibus  (Dig.  22.  5), 
for  although  we  concede  that  where  the  number  is  not  expressed  in 
the  laws  the  plural  number  is  generally  contented  by  the  number  two : 
yet  it  is  in  vain  you  bring  that  to  bear  upon  the  present  controversy  as 
to  custom,  where  the  requisite  is  not  simple  plurality  of  acts,  but  a 
frequency  of  them,  d,  I,  S,  et  d,  I,  1.  Bronchorat  1.  ena/nMoph,  8. 
Vinnius  a(2  §  9.  InsL  d^jure  Ttaturce  gent,  et  civUi  num.  4.  Patilus  Voei 
de  statutis  sect.  3.  cap.  1.  num.  10.  et.  seqq.  ad  num.  20. 

30.  Nor  does  it  matter  by  what  acts  the  people  declares  its  will : 
that  not  only  judicial  acts  suffice,  but  even  extra-judicial  acts 
is  apparent  from  I.  nam  Imperator  38.  ff.  h.  t.  (Dig.  1.  3), 
where  custom  is  put  forward  as  something  different  from 
judicial  acts  and  from  a  series  of  similar  res-adjudications, 
since  the  Emperor  laid  down  that  either  custom,  or  a  series 
of  constantly  given  similar  adjudications  has  the  force  of  law  :  which 
would  be  absurd  if  custom  were  not  bom  unless  out  of  judicial  acta 
and  decisions.  And  since  the  express  consent  of  the  people  is  suffi- 
cient to  introduce  a  law,  without  a  court  or  the  authority  of  a  Judge, 
there  is  no  reason  the  declaration  of  a  tacit  consent  should  need 
judicial  authority  or  confirmation :  especially  as  nowhere  in  those 
laws  which  treat  of  custom  do  you  find  the  necessity  of  judicial  acts 
urged.  Since  judicial  acts  are  more  certain  and  evident,  or  at  least 
as  certain  as  possible,  and  furnish  readier  proof  out  of  the  public 
records,  it  is  not  surprising  that  those  who  seem  to  depend  upon  the 
custom  of  a  state  or  province  first  of  all  take  care,  that  they 
should  examine  carefully  whether  the  custom  has  been  ever  weakened 
by  any  contrary  judgment.     I.  cvm  de  consuetudme  34.  ff.  h.  t.  (Dig.  1. 

3.  34.)  ;  but  if  such  decision  do  not  appear  you  can  recur  to  exig:^. 
judicial  customs  if  they  can  but  be  proved.  Andr.  Oayl  libr.  2.  obaerv. 
31.  num.  8.     Mascardus  de  probatione  consuet.  427.     ChristiHceus  vol. 

4.  decis.  187.  nu/m.  7.  •  8.  Radelantius  Curice  Ultrajeet.  deois.  13.  num.  3. 
4.  Mcevius  ad  jus  Labec.  pralimvnari  quast  7.  nwm.  19.  Zoezius  ad 
Pand.  h.  t.  part  2.  de  consuet.  num.  10.  11.  Bronckhcrst  1.  enant  10. 
Vinnius  ad  d.  §  9.  Instit.  de  jure  natur.  gent.  et.  civil,  num.  4.  Paulus 
Voet  de  statutis  sect.  3.  cap.  1.  num.  13. 

31.  The  frequency  of  judicial  or  extra-judicial  acts  does  not  how- 
ever produce  custom,  unless  the  acts  are  all  uniform:  for  if  there 
appears  to  have  been  a  variation,  and  if  with  many  uniform  acts  many 
diverse  and  contrary  acts  have  been  mixed,  so  that  now  this  one  is 
found  to  have  been  observed,  now  another,  a  lawful  custom  cannot  be 
gathered  from  different  actis  of  this  kind,  for  the  tacit  consent  of  the 
whole  people  which  is  necessary  for  such  a  custom  cannot  be  gathered 
unanimously  gathered  from  them,   arg.  I.  nam  imperator  38.  ff,  h.  t. 
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(Dig.  1.  3)  m  verbis  perpetuo  similiter.  Mynsingerua  cent  6.  ohserv. 
42.  Ani,  Faher  Cod,  lihr,  8.  Ut,  35.  defin.  2.  Maviua  ad  jus  Luhec. 
prcelifivmari  qtioest,  7.  num.  23.  Niger  Cyriacns  controversy  523.  num. 
42.  Eesporaa,  Jurisc.  Holland,  jpart  2.  cons.  66.  67.  Hence  custom 
does  not  arise  from  this  frequency  of  acts  when  many  private  persons 
who  could  defend  their  right  by  the  common  written  law  have  willingly 
given  np  their  right :  as  by  trusting  to  an  instrument  not  solemnly  drawn 
up,  or  yielding  to  a  more  powerful  adversary,  say  the  fisc,  claiming  an 
inheritance  as  vacant  which  in  fact  was  not  really  vacant ;  yielding 
it  either  from  a  fear  of  law  proceedings,  or  of  their  reproach,  or  com- 
promising for  any  other  cause,  provided  there  is  no  further  evidence 
beyond  this  of  the  xmiversal  approbation  of  the  people  and  as  it  were 
the  tacit  agreement  of  the  citizens,  as  is  said  in  I.  35.  ff.  h.  t.  (Dig. 
1.  3.  35).  For  the  many,  even,  cannot  so  make  it  by  their  acts  that 
others  are  thereby  bound  to  cede  their  rights  or  to  trust  to  documents 
wanting  a  legal  form.  Bather  must  there  be  admitted  in  these  and 
the  like  cases  the  rule  which  lays  down  that  a  thing  done  by  some  who 
consent  to  it  cannot  injure  others  ready  to  contradict  it  and  to  defend 
their  own  rights.  Mascardus  de  probat  conclus.  429.  nwn.  7.  8.  9 : 
Lamberius  Gcris  advers.  tract.  3.  cap.  12.  num,,  vU.  vn  med.  Moevius  ad 
jus  Lubecense  prcdirnvn.  d.  qucest.  7.  nwni.  16.  17. 

32.  Further,  some  customs  are  notorious  ;  others  such  that  it  is  not 
80  clear  that  they  are  confirmed  by  the  use  of  the  people.  As  respects 
notorious  customs,  they  do  not  want  proof,  but  like  every  other  kind 
of  written,  and  therefore  certain,  law,  it  is  sufficient  to  allege  them  in 
Court:  for  though  it  is  considered  superfluous  to  prove  what  is 
notorious,  that  is  no  reason  why,  as  regards  even  a  custom  commonly 
known,  it  should  not  be  thus  alleged,  arg.  §  sine  scripto  9.  Instit.  dejure 
naiur.  gert.  et  dvUi.  (Inst.  1. 2)  I,  i/mo  m^nce  36.  ff.  h.  t.  (Dig.  1. 3).  Andr. 
Qayl  Ubr.  2.  observ.  31.  num.  17.  18.  Mascardtis  de  probation,  conclus. 
423.  num,  26.  et  seqq.  etnum.  37.  38.  et  c&nclms.  428.  inpr.  Ohristvnceus 
ad  leg.  MecJiUn.  in  epilogo  nwn.  14.  Among  notorious  customs,  also, 
should  withoift  doubt  be  reckoned  those  which  are  reduced  to  writing 
by  public  authority,  as  may  happen  :  for  though  writing  is  not  necessary 
to  the  essence  of  a  law,  so,  on  the  contrary,  neither  does  it  belong  to 
the  essence  of  a  custom  that  it  should  M)t  be  written.  Zoezius  ad 
Pand.  h.  t.  part  2  de  consu^tudins  num.  20.  22.  If  there  is  a  doubt 
whether  a  custom  has  been  introduced  according  to  the  usages  of  those 
availing  themselves  of  it,  as  this  is  a  question  of  fact  it  is  necessary 
that  it  be  proved  by  him  who  alleges  it,  and  who  trusts  to  it :  whether 
it  be  the  plaintiff  who  alleges  it  for  the  sake  of  strengthening  his 
summons,  or  whether  the  defendant  rests  on  it  to  found  an  exception : 
for  on  the  party  affirming  rests  the  burden  of  proof  as  to  what  it  is, 
since  he  contends  that  it  is  introduced  by  use,  while  his  adversary 
denies  that  it  is  of  force>  arg.  I.  ah  ex  parte  6.ff\  de  probation,  (Dig. 
22.  3),  {.  1.  0.  qucB  sit  longa  consuetudo  (C.  8.  53),  I,  an  in  Utum  3. 
C.  de  oedifie,  priv.  (C.  8.  10),  I.  si  quis  reum  4.  ff.  de  cvstod.  et  exhih, 
rear.  (Dig.  48.  3),  I.  tesimm  fides  3.  §  ult.  ff.  de  testibus  (Dig.  22.  5). 
Andr.  €h/yl  Ubr,  1.  observ.  36.  wum.  uU.  Christvnoe^  vol,  4.  decis,  212. 
num.  47.  et  seqq, :  Mascardus  de  probatione,  d,  conclus,  423.  num,  20. 

33.  In  what  way  custom  is  proved  by  witnesses,  by  instruments, 
and  other  modes  of  proof,  is  fully  discussed  by  Mascardus  de  probat, 
condue.  423.  et  seqq.  ad  conclus.  432.  And  although  it  seems  not  to  be 
doubted  that  the  testimony  of  many  illustrious  Doctors  which  agrees 
aa  to  the  force  of  a  custom,  is  no  authority  to  be  despised,  and  that 
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the  presumption  in  favour  thereof  is  in  so  far  powerful  that  at  least 
the  burden  of  proof  of  the  opposite  ought  to  be  transferred  to  the 
adversary  ;  Francisc.  Niger  Gyriacus  controvers,  209.  num,  41 ;  and 
although  the  same  must  be  said  concerning  the  assertion  of  a  custom 
made  by  a  college  of  Judges,  witnessing  what  would  have  been  re- 
ceived in  use  in  its  own  Court ;  Struvius  ad  Pand,  h,  t  rvwm.  21 :  still 
neither  reason  nor  law  allows  that  the  assertion  of  one  pragmatic, 
however  he  excel  in  the  law,  should  establish  a  custom  as  to  which  he 
witnesses,  and  that  in  that  way  a  custom  should  be  considered  as  fully 
proved.  For  when  one  deposes  as  to  a  custom  he  comes  into  the 
region  of  facts,  as  to  which  the  most  prudent  is  often  deceived  as  is 
observed  I,  2.  ff,  de  juris  et  fact,  ignorant  (Dig.  22.  6)  :  not  to  mention 
that  the  evidence  of  one  witness,  only^  is  not  taken  as  giving  full 
proof,  although  he  be  resplendent  with  the  honor  of  being  a  member  of 
an  illustrious  Court.  I.  jurisjurancU  9.  §  1.  (7.  tie  testibus  (C.  4.  21), 
Mascardus  de  probation,  conclus,  426.  My  fatlier  Paulus  Voet  de  statuHs 
sect,  3.  cap.  1.  num,  20.  21.  This  I  think  so  far  true  in  considering  this 
question  as  to  proving  a  custom,  that  although  in  many  or  most  civil 
disputes  the  deposition  of  one  witness,  supported  by  adminicular  cir- 
cumstances^ can  then  be  supplemented  by  the  supplementary  oath 
administered  by  the  Judge,  that  is  not  admitted  in  matters  of  custom. 
For  as  by  means  of  such  an  oath  the  plaintifE  confirms  what  is  not 
fully  proved  by  testimony,  and  as  to  something  peculiarly  known  to 
his  own  conscience,  and  not  merely  having  reference  to  the  act  of 
another,  so  here  the  doubt  which  arises  is  not  as  to  an  act  of  the  paiiy 
swearing,  but  as  to  the  tacit  consent  of  the  whole  people :  the  doubt  is 
not  as  to  the  frequent  acts  of  the  plain tilE  or  defendant,  but  as  to  those 
of  others.  And  as  there  is  a  presupposed  frequency  of  acts  necessary 
for  a  custom,  it  cannot  be  otherwise  than  known  to  all  what  has 
obtained  by  custom.  Thus  it  is  apparent,  unless  I  am  mistaken,  that 
here  the  subject  matter  for  a  supplementary  oath  fails.  Joach,  a  BevsL 
ad  I,  admonendi  SI,  ff,  de  jure  jur,  num,  397.  Mascardus  deproba^m 
conchis,  423.  ntmi.  5.  Berlichim  condus.  pra^t,  part  1.  condus,  54. 
num,  82. 

34.  Although  the  older  interpreters  allowed  a  deposition  by  two 
witnesses  worthy  of  belief  to  suffice  for  the  full  proof  of  a  custom,  it 
being  commonly  said  that  *^  in  the  mouths  of  two  witnesses  all  truth 
existed,"  yet,  as  the  point  at  issue  is  not  concerning  the  right  of  only 
one  litigant,  but  as  to  the  observance  of  the  right  of  a  whole  people  for 
the  future,  and  therefore  the  benefit  or  injury  of  all  the  citizens  depends 
on  it,  I  t^ink  they  judged  more  prudently  who  considered  iliat  a 
"  crowd  **  of  witnesses,  not  fewer  than  ten,  were  necessary  to  the  proof 
of  a  custom :  especially  since  it  does  not  seem  difficult  thus  to 
prove  it ;  for  he  who  trusts  to  a  custom  necessarily  presupposes  the 
tacit  consent  of  the  people  introducing  it  and,  therefore,  the  knowledge 
of  most,  if  not  of  all  the  citizens,  without  which  knowledge  the  consent 
would  be  null.  Thus  anyone  truly  alleging  the  introduction  of  a 
custom,  could  find,  without  difficulty,  a  very  numerous  crowd  of  wit- 
nesses. Ant.  Faiber  Clod,  Ubr,  4.  Ht,  15.  defhi,  14 ;  Joh,  Papon,  Ubr,  9. 
at,  1,  arr,  20 :  Zoezius  aJt  Pandect,  h.  t,  paart  2.  de  conaueiud,  num,  20. 
in  fine, 

35.  But  even  a  crowd  of  witnesses  brought  to  prove  a  custom  does 
not  suffice,  whenever  they  are  single  witnesses  deposing  to  different 
acts  ;  for  they  cannot  otherwise  give  testimony  than  if  they  bear  tes- 
timony to  a  frequency  of  facts^  and  this  not  according  to  the  statement 
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of  others,  but  from  their  own  experience,  the  reason  of  their  knowledge 
being  added  hy  them  ;  and  provided  that  they  do  not  vary  in  regard 
to  the  relative  circamatanceB  of  the  act  in  respect  of  time,  thing,  and 
place.  Andr,  Oayl  lihr,  2.  ohserv.  131.  num.  15,  16.  Mascardue  de 
probaMordh.  conclus.  424.  num.  11  et  22.  Myndngerua  cent  6.  ohserv.  42 
nwm.  1.  2.  ChrtsHnaetts  vol.  4.  decis.  212.  nttm.  48.  ei  seqq.  Pwulus  Voet 
de  staiutis  sect.  3.  cap.  1.  num.  22.  The  simple  negation  of  a  fact,  made 
in  the  deposition  of  witnesses,  is  not  sufficient  for  the  proof  of  a  custom, 
since  snch  witnesses  only  say  that  thev  do  not  know,  or  have  not  seen, 
that  this  or  that  custom  is  observed  m  the  country :  whereas  what  is 
required  is,  that  they  should  make  declaration  of  contrary  acts,  and 
further,  that  they  never  heard  or  noticed  anything  done  opposite  to  such 
acts.  For  ancient  rights  are  not  taken  away  merely  by  disuse,  or  by 
absence  of  acts,  but  only  by  the  frequency  of  contrary  acts  openly  ex- 
exdsed  :  for  often  by  compromises,  or  private  agreements  interposed, 
the  opportunity  is  wanting  of  using  rights  which  may  be  oven  the 
most  approved  and  equitable  in  the  State.  DoneUus  comment,  juris 
chilis  libr.  1.  cap.  10.  in  med.  Mcevius  ad  jus  Luhec.  qucest.  prcelvmin. 
7.  num.  16.  et  seqq.  Ohristinaeus  ad  Leg.  Mechlimens.  in  epilogo  nwm. 
13.  AiidfT.  Oayl  libr.  2.  ohserv.  60.  num.  3.  Ma^cardus  de  probation, 
conclus.  429.  nwm.  6.  Ani.  Matthcetts  de  a/uction  Uhr.  1.  cap.  10.  num. 
34.  35.  Besponsa  Jwrisc.  HoU.  part  1.  oonsU.  185  qtusst.  1. 

36.  The  force  of  a  custom  is,  that  it  binds  citizens  to  its  observance, 
eqtially  with  a  law,  which  as  it  were  copies  §  sine  scripto.  9.  InstU.  de 
jwre  natur.  g&nt.  et  civUi  (Inst.  1.  2),  I.  32.  §  1. 1.  33.  35.  38./^.  t.  (Dig. 
1. 3).  The  consequence  of  which  is,  that  it  receives  a  similar  interpreta- 
tion to  the  law,  and  an  extension  to  similar  cases,  based  on  the  simili- 
tude of  reason :  especially  as  it  is  written  that  **  the  reason  also  which 
counselled  a  custom  is  to  be  preserved,''  1. 1.  C.  qum  sit  longa  consuetudo 
(0.  8.  53).  And  when  anything  has  been  laid  down  as  to  a  merely 
erroneous  custom,  it  does  not  obtain  in  like  cases,  I.  quod  non  rations 
39.  f.  h.  t.  (Dig.  1.  3).  This  is  very  consonant  to  our  modem  usages 
"v^enever  we  see  the  Boman  law  overturned  by  custom :  for,  as  many 
things  were  introduced  among  us  by  inveterate  use,  even  before  the 
Boman  law  was  known  in  these  regions,  and  thus  constitute  our  civil 
law,  it  could  not  well  be  otherwise  than  that,  on  the  example  of  laws  of 
all  places,  the  fullest  interpretation  and  extension  to  similar  cases  is 
admitted.  On  the  other  hand,  those  maxims  are  considered  erroneous 
which  say  that  '* customs  are  of  strict  law,"  and  "should  not  be  ex- 
tended  b^jrond  the  cases  of  which  they  speak,"  and  many  more  of  the 
same  kind.    Adde  rvum.  24.  Ji.  t  (ante). 

37.  Nor  is  it  less  a  consequence  of  what  has  been  said,  that  a  former 
law  is  not  only  abrogated  by  a  subsequent  law,  but  also  by  custom ; 
iar  since  it  makes  no  difEerence  whether  the  people  declares  its  wish 
by  things  or  deeds,  it  is  also  very  rightly  laid  down  that  the  laws  are 
not  only  removed  or  changed  at  the  will  of  the  legislator,  but  also  by 
tacit  consent  of  all,  by  desuetude,  §  pen.  Instit.  dejure  naturae,  gent,  et 
chfiU.  (Inst  1.  2),  I  de  quibus  32.  §  1.  vnfin.ff.  h.  t.  (Dig.  1.  3).  So 
that  not  even  the  clause  not  infrequently  found  in  the  laws,  especially 
the  municipal  laws,  "  custom  not  opposing,"  prevents  this  result,  since 
it  is  accepted  as  applying  to  past  customs  and  not  to  others  which  may 
be  afterwards  introduced.  For  since  no  private  person  can  lay  down 
the  law  to  himself,  bv  testament,  that  he  will  not  be  allowed  to  recede 
from  his  last  made  will,  I.  d.  qtds  in  prineipio  22^.  de  legatis  3.  (Dig. 
80.  3),  so  also,  since  laws  do  not  remain  always    commendable  for 
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the  like  utility  as  that  for  which  they  were  originally  introduced, 
manners  and  time  changing,  it  would  therefore  be  clearly  incongruous 
to  wish  to  lay  down,  by  law,  that  the  laws  should  not  be  reformed  for 
the  better,  whether  by  new  laws  or  customs  commended  by  right 
reason.  Zoezius  ad  Pandect,  h,  t  part,  2.  de  consuetvdine  nv/m,  15.  16. 
What  has  been  said  about  /custom  abrogating  a  former  law, 
clearly  refers  to  one  which  is  reasonable,  and  introduced  in  a 
democratic  State  (in  which  the  power  of  laying  down  the  law  is  with 
the  people).  But  if  it  appear  to  have  obtained,  not  in  reason  but  in 
error,  it  is  destitute  of  the  force  of  law,  and  therefore  not  to  be 
observed  in  other  similar  cases,  Z.  qtud  non  rations  39.  ff,  h,  t  (Dig.  1.  3. 
39),  and  thus  cannot  overcome  the  law,  which  is  founded  on  just  reason 
and  equity,  I.  2.  0  qucB  sit  loriga  consuetudo  (G.  8.  53).  Not  any  more 
certainly,  than  it  could  be  allowed  that  in  a  monarchical  rule,  the 
people  should  take  away  by  contrary  use,  however  inveterate,  con- 
stitutions sanctioned  by  the  princeps ;  unless  the  tacit  consent  and 
connivence  of  the  princeps  is  manifest.  For  as  the  people  has  trans- 
ferred to  the  princeps  all  power  of  making  law,  it  belongs  to  him,  by^ 
natural  reason,  to  loosen,  who  is  able  to  bind,  and  to  him  to  be 
unwilling,  who  can  be  willing,  I.  4.  jf.  de  regidis  juris  (Dig.  50. 17),  and 
how,  I  pray  you,  can  anyone,  without  the  consent  of  the  legislator, 
breaJc  the  reins  of  the  law,  who  is  himself  deprived  of  the  power  of 
making  law,  arg,  I.  prcetor  ait  3.  §  Divus  Hadrianus  5.  ff.  de  sepvlchro 
violato  (Dig.  47.  12).  Bondlua  convment,  juris  civil,  lib,  1.  cap,  10. 
post  med.  Ohristiceus  vol,  1.  decis.  291.  mmi,  1.  2.  3.  Bronchorst  1. 
enant.  9.  in  med,  Zoezius  ad  Pand.  h,  t.  part  2.  de  consustud,  num.  29. 
et  seqq.  Certainly,  if  you  assume  that  custom  is  introduced  by  the 
people,  not  against  law,  but  without  law,  concerning  those  things 
which  are  not  defined  by  the  written  law,  you  will  scarcely  require  the 
special  connivance,  joined  to  the  knowledg;e,  of  the  princeps ;  but  it 
will  suffice  that  he  did  not  contradict  the  custom,  even  if  he  was 
ignorant  of  it,  or  that  he  did  not  remove  it,  especially  since  it  is  not 
probable  that  all  the  peculiar  usages  and  manners  of  the  subjects  of  a 
State  are  attentively  regarded  by  the  legislator.  With  regard  to  those 
customs  which  are  not  opposed  to  the  written  law,  we  may  apply  what 
is  found  ml,  de  quibus  32.  pr,  I,  diuturna  33.  ff.  h.  t.  (Dig  1.  3). 
Zoezvus  h,  t.  d.  part,  2.  nttm.  18  and  23. 

38.  In  what  other  ways  the  obligation  either  of  law  or  custom  is 
removed,  say  by  a  subsequent  law  or  by  a  custom  contrary  to  a  former 
custom,  is  sufficiently  clear  from  what  has  been  already  said.  And 
lest  anyone  should  have  a  difficulty  as  to  the  technical  terms  of  our 
law,  we  must  here  remind  them  that  we  say  that  a  law  is  antiquaied 
which  was  not  carried  through  all  its  stages,  or  not  passed,  being 
asked  for  and  rejected.  That  a  law  is  abrogated  which  after  having 
been  onoe  carried  was  wholly  removed.  That  a  law  is  derogated  from, 
when  either  the  first  part  thereof  is  removed,  or  when,  by  a  new  law, 
that  is  sanctioned  which  was  forbidden  by  the  old  law.  That  a  law 
is  surrogated^  when  anything  is  added  to  the  former  law ;  that  it  is 
ohrogated  when  anything  in  the  former  law  is  changed.  And  as  when 
a  law  is  derogated,  surrogated  or  ohrogated,  it  does  not  wholly  lose  its 
force,  it  was  rightly  written  by  Paulus  that  it  is  nothing  new  that  the 
former  laws  should  be  drawn  on  to  the  subsequent  ones,  I,  non.  est, 
novum  26.  jf.  h,  t.  (Dig.  1.  3).  Baevardus  ad  legem.  12,  tabular um  cap.  1. 

39.  Althongh  it  has  been  well  observed  by  those  skilled  in  civil 
wisdom,  that  the  laws  should  not  be  too  easily,  or  too  rashly,  fashioned 
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or  re-fashioned,  yet  changes  shonld  be  apptored  when  the  evident 
utility  of  the  State  accompanies  the  innovation  thus  made,  and_ 
ipreater  benefit  is  hoped  from  the  new  than  disadvantage  feared' 
from  the  old  law:  ''Yon  are  certainly  not  nnaware,"  says 
Aulu8  OeUvus  m  his  Noct.  Attic,  libr.  20.  cap,  1.  that  the 
provisions  and  remedies  of  the  laws  shonld  be  changed  and  re-woven 
with  the  manners  of  the  times,  according  to  the  nature  of  the  State, 
and  to  reasons  of  present  utility,  and  according  to  the  measure  of  the 
faults  which  are  to  be  remedied,  and  should  not  remain  stationary  in 
one  condition,  but,  like  the  face  of  the  heavens  and  the  sea,  thev 
should  be  varied  with  the  tempests  of  circumstances  and  fortane. ' 
And  thus  the  laws  of  the  12  tables  were  corrected  and  amended  in 
many  points  by  the  lex  ^hutia  as  the  same  Oellius  tells  us,  libr.  16. 
ca^.  10.  The  very  prsBtorian  law  itself  was  introduced  not  merely  "  to 
assist  and  supplement,"  but  also  to  "  correct  the  civil  law,  for  the 
public  utility,  as  Papinianus  wrote,  Z.  jw  a/idem  7.  §  1.  #•  dejustit  et 
jure  (Dig.  1.  1.  7).  If  such  marked  utility  however  do  not  appear,  we 
ought  not,  as  already  said,  to  recede  from  that  law  which  has  long 
seemed  right.  I.  2.ff.  de  consHt  Prmcipum  (Dig.  1.  4).  RUtershuaivs 
ad  novelku  in  proaemio  cap,  3.  And  see  my  oration  '*  On  joining  the 
knowledge  of  the  Roman  and  modem  law,^* 

40.  Whoever  alleges  the  abrogation  of  a  law  once  published  and 
received,  is  required  to  prove  it,  as  it  is  a  matter  of  fact.  For  since 
the  laws  are  established  with  the  intention  that  they  should  endure 
perpetually  and  be  so  observed  by  the  people,  the  consequence  is  that 
the  presumption  should  be  in  favor  of  their  continuing  obligation  and 
enduring  use,  until  the  contrary  be  proved.  Menochius  de  predumption 
lib.  2.  proBsmnpt  2.  num.  4.  Oratianus  discept,  forens.  cap.  559.  ntwi. 
55.  et  8eqq.  Maevvus  ad.jas  Luhecense  qucest  prelimin,  9.  nvmi.  71.  This 
I  think  to  be  even  true  when  it  is  agreed  there  was  a  promulgation, 
but  it  is  denied  that  the  people  ever  received  the  promulgated  law  in 
use.  For  although  this  is  a  question  of  fact,  '*  what  has  been  received 
in  use  ?"  and  thence  the  proof  of  the  reception  is  desired  from  him 
who  alleges  it ;  Menochius  d,  libr.  2.  prcBsumpL  2,  still  in  a  case  of 
doubt  we  must  more  rightly  presume  in  favor  of  tibe  use  of  a  promul- 
gated law,  and  equally  in  favor  of  its  first  reception  and  the  duration 
of  its  reception;  for  we  must  rather  conjecture  in  favor  of  the 
obedience  of  the  law  by  good  subjects  listening  to  the  law,  than  that 
we  should  think  they  are  despisers  of  the  law,  as  long  as  that  is  not 
proved.  Maaitica  de  tacitia  et  ambig,  convent,  libr.  5.  tit.  18.  num.  42. 
Oraiiamu  d.  cap.  559.  nnsm.  57.  58.  59,  and  other  authorities  cited  by 
Menochius  d.  loco  citat. 

41.  This  I  certainly  think  is  quite  dear,  that  a  law  never  received, 
and  never  observed,  has  no  force,  if  a  long  time  has  elapsed  since  its 
promulgation,  and  the  people  has  followed  an  observance  of  the  older 
Ukw  against  the  disposition  of  the  new  law.  Menochius  d.  libr.  2.  prce- 
swmpt.  2.  in  pr.,  Jacob  Coren  observat.  1.  Ut.  y.  et  ».  Andr.  Oayl  libr.  2. 
observ.  60.  num.  3.  Maevius  ad  jus  Lubecens.  quaest,  praelimdn.  9.  m^m, 
75.  Pavlus  Voet  de  stattUis  sect.  12.  cap.  2.  num.  2.  3.  For  although 
a  law  is  not  abrogated  by  disuse  only,  as  has  been  previously  said  in 
num.  35.  (ante),  that  by  frequent  acts,  however,  done  contrary 
thereto,  and  not  afterwards  repudiated  by  the  legislator,  it  loses  its 
force  ab  inUio,  or  is  deprived  ez  post  facto  of  the  strength  of  its  obliga* 
tion  IS  certain  from  what  is  there  kdd  down.  And  thus  everywhere 
throughout  Holland  we  see  fidei  oommissa  upheld,  and  the  law  given 
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in  favor  of  the  force  of  fidei  commissa  on  things  afEected  by  the  fidei 
cpmmissary  law,  and  of  those  claiming  it,  ^though  in  the  public 
registry  there  was  no  mention  made  of  it,  as  the  Counts  of  Holland  had 
laid  down  should  be  done,  by  their  perpetual  edict  of  July  30,  1624  ; 
and  for  no  other  reason  than  because  no  such  registry  of  fidei  com- 
missa was  ever  fully  brought  into  use  from  the  time  the  law  was  first 
issued,  as  G-roenewegen  witnesses  ad  I,  uU.  G.  de  jure  doiium  (although 
elsewhere  such  law  was  not  observed  in  a  single  place,  as  is  elsewhere 
said). 

42.  Nor  must  it  be  thought  that  when  a  provincial  law  is  solemnly 
promulgated,  having  been  generally  passed  hj  the  Counts  of  the  Pro- 
vince for  all  their  subjects,  that  this  or  that  State  can  withdraw  itself 
from  the  provisions  of  this  law  by  a  mere  negligence  or  disuse  of  it, 
the  remaining  citizens  of  the  other  States  remaining  bound.  Bat 
rather  that  those  who  do  not  think  that  such  a  law  is  conducive  to 
their  interests  ought  to  lay  the  matter  solemnly  before  the  Counts, 
adducing  their  reasons,  and  thus  obtain  the  abrogation  of  the  law 
already  made,  or  get  a  personal  law  for  themselves,  arg.  I,  leges  sacra" 
tissimae  9.  0.  h.  t  (0.  1.  16).  Jacobus  Ooren  observ.  1.  mpr.  et  versu, 
"  woffit  a^ngaa/nde,"  Many  having  followed  this  course,  it  was  moder- 
ated in  the  year  1580.  They  were  persuaded  that  the  Scabinican  law 
of  intestate  succession  was  not,  according  to  their  use,  the  law  of  their 
State ;  and  in  their  favor,  therefore,  in  the  year  1599  a  new  law  of  suc- 
cession, more  resembling  the  old  JSsdomic,  was  introduced  by  a  new 
decree.  Just  as  the  Botterdammers,  on  the  23rd  December,  1604, 
obtained  authority  from  the  Counts  that  the  right  of  representation  in 
the  collateral  line  should  be  extended  as  far  as  the  sixth  degree  in 
their  State,  and  the  region  belonging  to  it,  when  everywhere  in  the 
other  States  of  Holland  this  right  was  not  extended  beyond  the  4th 
degree. 

43.  As  regards  the  proverb,  "  the  reason  of  the  law  ceasing,  the 
whole  disposition  of  the  law  also  ceases,"  you  will  only  rightly  admit 
that,  when  it  is  obvious  that  the  whole  reason  of  the  law  by  which  the 
legislator  was  moved,  is  completely  wanting.  If  from  the  beginning  many 
causes  concurred,  impelling  the  legislator  towards  giving  his  sanction 
to  the  law ;  which  causes,  singly  considered,  were  sufficient  to  call  for 
such  a  disposition  of  the  law,  and  if  then  some  of  the  causes  ceasing, 
others  still  remained,  it  is  more  correct  to  think  that  the  law  does  not 
thereby  lose  its  aim  or  its  power  to  be  enforced,  arg,  §  ajjmUaUs  6  ei  7. 
InsUt  de  rmpHis  (Inst.  1.  10).  Jok,  a  Sonde,  decis,  Frisic,  Ubr, 
2.  iU»  9.  defm,  20.  in  fine.  Oiurba  ad  consuetfwd.  Messanens,  cap.  1. 
ghss.  1.  part.  1.  num.  13. 

44.  One  other  point  remains  to  be  discussed  :  what  interpretation 
does  a  new  law  receive  when  it  contains  a  manifest  correction  of  a 
former  law  or  custom  ?  There  are  not  wanting  those  who  say  "  that 
then  the  power  of  the  new  law  should  be  restrained  within  narrow 
limits,'*  so  that  they  contend  that  "  the  new  correcting  law  should  be 
kept  within  its  own  proper  limits,  not  extended  to  other  cases  by 
equality  of  reasoning,  or  identity,  nay,  nor  by  greater  applicability,"  aa 
may  be  seen  from  what  is  alleged  by  Jacob  Ooren  observ.  38.  wum.  8. 
9. 10.  But  as  it  is  not  less  certain  of  the  new  laws  than  of  the  old ' 
laws — ^indeed  more  true  is  it  of  the  new  laws  than  of  the  old,  for  the 
latter  were  more  fully  ventilated  in  use — that  all  provisions  of  the 
law  cannot  be  comprehended  in  them,  and  therefore  the  whole  nature 
of  the  law  demands  that,  its  reason  beingpfoperly  known  and  expnaased, 
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or  more  certainlj  nnderstood,  it  Bhoold  be  extended  to  similar  cases,  I. 
12.  {.  13.  ff.  h.  t.  (Dig.  1.  3)  ;  and  as  all  law  which  is  now  passed 
new  will  in  the  fntore  grow  established,  so  that  the  laws  to  be 
now  amended  by  a  new  law  were  oncethemselyes  new  laws ;  and  as  thns 
Bonad  reason  cannot  do  otherwise  than  connsel  the  extension  of  new 
laws  to  similar  cases  :  hence,  whenever  the  same,  or  a  greater,  reason 

Erevails,  in  those  cases  there  ought  to  be  the  same  disposition  of  the 
kw,  as  if,  according  to  the  intention  of  the  legislator,  it  were  compre- 
bended  in  the  same  definition  of  the  law.  There  is  an  example  in  the 
Roman  law,  viz.,  the  Aqnilian  law,  which  had  derogated  from  all  laws 
applying  to  loss  oansed  by  injury  {dwmwum  injuria  daid)  I.  1.  jf*.  ad  leg, 
Aquil  (Dig.  9.  2),  ana  itself  only  restrained  damage  occasioned 
"  by  the  body  and  against  the  bodv,"  still  it  was  extended  utUiter^  by  the 
interpretation  of  the  lawyers,  to  damage  caused  ^*  to  the  body,"  but  not 
"by  the  body."  §  ult,  InatU,  de  lege  AquiUa  (Inst.  4.  3),  I,  qma 
acUonwn  11  ff.  de  prescript,  verbis  (Dig.  19.  5).  Nor  is  it  therefore 
to  be  denied  that  the  interpretation  of  a  new  law,  amending  an  old  law, 
should  be  stricter,  in  so  fio*  that  it  should  not  allow  an  extension  to 
other  cases  further  than,  to  preserve  the  justice  of  the  new  law,  it 
ought  of  necessity  to  be  reduced  to  and  comprehended  under  its  dis- 
positions :  any  other  more  free  extension  which  can  be  avoided,  the 
justice  and  reason  of  the  new  law  remaining  intact,  altogether  ceases, 
org,  I,  de  emancipatis  13.  §  cum  emm  2.  G,  de  legUimis  hered  (C.  6.  58). 
I.  idt,  in  fine  0.  ad  Senatusc.  TerUdUan.  (C.  6.  56).  For  since  the 
vice  of  inconstancy  is  often  wont  to  be  injurious  in  its  consequences, 
and  since  a  changmg  without  a  new  urging  cause  is  to  be  condemned, 
it  must  be  believed  that  the  legislator  is  still  of  the  same  opinion  which 
he  formerly  was,  as  long  as  the  reason  of  the  new  law  does  not  render 
its  former  reason  useless  or  impaired.  There  is  an  example  of  this  in 
titw  de  inofficioso  testamento  as  to  the  extension  of  novel.  118 ;  and 
many  examples  occur  in  reference  to  intestate  sucoession.  And  in  this 
sense  the  proverb  is  true,  ''that  those  things  which  are  not  ex- 
pressly found  corrected  should  be  considered  as  left  to  the  rules  of  the 
old  laws |md  constitutions,"  L  praeoipvmMs  32.  §  ^L  0.  de  a/ppeUation  (G. 
7. 62)  :  Menoehius  de  prassumpHon.  Ub.  6.  prces,  38.  AtigueUn.  Bar* 
bosa  aaiom,  jrms  ttsufrequent.  60.  num,  3.  4.  5.  6.  Zoexius  adPa/ndect  h, 
t,  man.  15.     Vinmus  ad  §3,    Luiit,  de  adoption,  mim,  idt,  in  fine. 


OF  THE  CONSTITUTIONS  OP  THE  PMNGBPS. 


SUMMARY. 


1.  The  people  transferred  its  power  to  the  PrincepB ;  both  its  especial 

powers,  and  its  general  powers  of  making  and  abrogating  laws,  and 
making  particular  laws  for  some  classes  or  individuals. 

2.  A  Constitution  of  the  Princeps  was  whatever  i)leased  him  should  have 

force  of  law.  Given  by  way  of  Edict,  Bescript,  Decree,  Interloout- 
aries,  Oratio  recited  in  the  Senate  by  the  Princeps*  representative  as 
the  foundation  for  Senatns  consultum ;  Mandate,  direction  to  Magis* 
trates  in  the  Provinces ;  Annotations ;  Prag^matic  Sanction,  answers 
to  corporations  and  colleges. 

8.  Bescripts  the  most  numerous :  they  are  nseless  if  obtained  by  nntruth 
told  or  truth  suppressed,  or  partly  told,  covertly  and  with  dissim* 
ulation,  or  by  a  perplexed  ana  confused  statement.  Such  a  person 
loses  his  request :  and  may  be  criminally  treated. 

4.  If  the  rescript  contained  several  chapters  and  the  most  material  one 

was  fraudulent,  the  whole  falls ;  but  if  the  chapters  can  stand  sepa- 
rately, the  good  remain. 

5.  The  rescripts  are  without  authority  if  undated,  and  no  consul's  name 

attached,  so  that  the  Emperor  might  judge  when  obtained.  For 
the  Emperor  cannot  as  a  rule  be  supplicated  during  a  lawsuit  or 
appeal,  nor  after  a  sentence  or  compromise.  Eiceptions  stated. 
Nowadays  it  is  permitted  to  pray  the  Frinceps  for  restitution  even 
during  a  suit.  Still  the  date  must  be  affixed,  signed  and  sealed  in 
proper  style.  The  originals  are  the  evidence.  Those  rescripts 
which  are  contrary  to  law  or  injurious  to  the  fiso  are  null,  unless 
the  Princeps  intended  to  depart  from  the  common  law,  pardoning  a 
crime  or  granting  that  wnich  benefits  one  and  does  not  injure 
others. 

6.  Bescripts  are  invalid  which   take   awav  the  rights  of  third  parties. 

Dominium  cannot  be  taken  away  ny  the  Princeps,  nor  injured. 
Nor  can  the  Princeps  weaken  a  peremptory  exception  by  rescnpt,  or 
give  a  debtor  delay  at  the  expense  of  an  unsecured  creditor*  or 
rescind  or  weaken  an  obligation  of  compromise  or  contract ;  nor  so 
act  to  his  own  or  the  fisas  gain.  Is  bound  therefore  by  contracts 
with  subjects,  although  not  oound  by  solemnities.  Cannot  depart 
as  a  Prince  from  his  obli^tion  as  a  man.  Nor  break  &ith,  wnioh 
is  the  more  serious  in  a  Pnnceps,  the  fountain  of  all  right  and  pro* 
tector  from  all  wrong. 
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7.  Bat  in  just  oases  the  Prinoeps  can  take  away  a  priTate  right.    As  a 

punishment,  where  an  estate,  or  a  part,  is  confiscated.  Or  where 
public  utility  or  necessity  demand ;  satis&ctory  recompense  being 
made.  An  owner  must  allow  stones  to  be  quarried  on  nis  land,  for 
a  consideration,  both  by  custom  and  rescript  law,  for  the  construc- 
tion or  repair  of  public  ouildings.  Public  roads  being  washed  away 
by  rivers,  or  a  chasm  made,  the  neighbouring  owner  is  compelled  to 
grant  a  road  through  his  property  on  payment.  For  a  public  manu- 
mctoiy,  or  the  erection  of  another  puolio  work,  the  neighbouring 
houses  may  be  razed  at  the  authority  of  the  Princ^>8.  By  our 
modern  law  civic  magistrates,  &c.,  can  take  private  lands  and  hoases 
for  widening  public  walls,  opening  ditches,  making  drains,  Ac, :  the 
price  being  paid  to  the  owner :  and  this  whether  the  Counts  have 
granted  a  general  or  a  special  power. 

8.  It  is  not  taking  away  a  third  party's  right  when  buildings  wrongly 

constructed  are  ordered  to  be  razed,  being  built  against  public  rules 
and  deforming  the  public  view.  Or  when  built  on  a  public  road 
and  interfering  too  much  or  dangerous  to  the  public  use.  This  is 
done  against  the  law  and  is  therefore  a  delict,  so  that  the  Princeps 
does  not  err  in  ordering  their  destruction.  Private  persons  can 
force  a  wrongful  builder  to  suffer  a  loss  without  hope  of  reparation 
or  being  able  to  ask  for  security  against  damage.  Why  not  then 
the  Princeps  punish  those  who,  without  right,  build  contrary  to  public 
utiHtyP 

9.  It  is  not  the  deprivation  of  an  acquired  right  if  the  Prinoeps  grant  a 

private  person  the  right  of  building  on  a  public  place.  Who  obtains 
such  an  authority  is  not  doubtf  ally  presumed  to  have  obtained  it  to 
injure  his  neighbours,  but  he  can  get  the  express  power  so  to  do 
from  the  Princeps.  A  private  person  can  build  on  his  own  property 
or  give  leave  to  another,  or  threaten  danger  to  another  perhaps 
obscuring  his  road  or  prospect,  as  long  as  there  is  no  servitude  to 
the  contrary.     So  on  like  public  grounos  can  the  Princeps. 

10.  Still  less  is  it  the  deprivation  of  an  acquired  right  when  the  Princeps 

thus  acts  so  as  to  prevent  anyone  abusing  his  property,  or  losing  it, 
or  exercising  too  great  cruelty,  or  to  save  irom  an  untimely  demand 
from  his  creditor,  or  dissipating  his  goods.  For  it  is  to  the  interest  of 
society  that  no  one  misuses  his  own.  Thus  prodigals  are  interdicted. 
Princeps  can  also  grant  a  "  delaying  rescript "  to  a  debtor  whereby 
he  takes  away  the  power  of  action  from  creditors  without  diminish- 
ing their  rignt,  but  rather  with  the  view  that  they  may  still  get 
their  debt  and  not  by  hasty,  angry  execution  lose  the  greater  part. 
Such  debtor  must  give  security  to  pay  whole  debt,  after  certain 
time.    Advantage  is  the  creditors. 

11.  Nor  does  the  Princeps  take  away  an  acquired  right  by  the  grants  of 

benefits  and  privileges.  Three  kinds  which  may  injure  another. 
I.  When  Princeps  i*emits  what  his  own  or  the  fisc's  right.   Instances 

r'ven.    2.  By  allowing  a  monopoly  to  discoverers,  inventors.  Sec, 
Causes  a  third  person  to  lose  his  right  for  public  utility :  such 
right  being  specially  brought  to  Princeps'  notice  in  the  petition. 

12.  Privileges  are  divided  into  (a)  personal  or  (6)  reaL 

a.  Granted  to  individuals  and  dying  with  them,  not  transmitted  to 
heirs :  granted  also  to  classes  of  individuals  but  not  to  their  heirs  or 
successors,  e.g.,  wards'  preference  on  tutors'  goods  for  administra- 
tion; wife's  preference  on  husband's  estate  for  dowry:  husbands 
sued  for  dowry  and  others  having  henefidiim  eompeienttae,  this  does 
not  pass  to  heirs. 

h.  Adhering  to  the  thing,  transmitted  to  heirs  and  successors,  who 
have  a  dday  of  four  months,  as  against  res  judicata.  Ftmeral 
expenses  action  gives  to  heirs  also  of  person  burying  another. 
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13.  Persooftl  iniTileeeB,  not  tnnsmittable  to  heirs  cannot  be  transferred 

by  cession.  Keal  privileges  can.  Ontside  of  privileges  it  is  not 
nuiyersally  tme  that  what  can  be  transmitted  to  neirs  can  be  ceded : 
bnt  in  real  privileges  it  is  so. 

14.  Where  it  is  not  certain  if  it  is  a  personal  or  reaJ  privQege»  see  if  it  is 

gratnitons  or  not  gratnitons.  It  grataitons,  it  is  assumed  personiJ. 
£E  not  gratuitous,  it  is  assumed  real;  and  as  made  for  benefit  of 
donee  and  heirs.  Odious  privileges  tdcen  as  personal:  favorable  as 
real. 

15.  Privileges,  where  not  to  individuals,  bnt  to  classes  of  persons  as  wards, 

wives ;  and  to  conporations,  as  to  a  village,  town,  region,  or  province. 
In  Holland  the  Cfounts  gave  privileges  to  cities  and  provmces,  for 
faithful  adherence,  assistance  in  war,  pecuniary  subsidies  to  the 
Counts  or  Fisc. 

16.  As  to  interpretation  of  privileges :  if  doubtful,  follow  the  same  rules  as 

with  laws.  Explain  the  intention  of  the  privilege  by  the  petition 
made.  As  to  wnether  interpretation  strict  or  liberal,  a  distmction. 
Personal  privileges  strictly  confiaed  to  persons  or  cases  to  whom 
granted.  Even  if  there  is  same  or  greater  reason  in  other  similar 
cases :  contrary,  thus,  to  the  general  principles  of  law :  unless  there 
is  a  clear  intention.  Thus  preference  given  to  wards  on  tutors' 
goods,  for  administration,  extended  to  curators  of  mad  or  prodi^ 
wards,  or  otherwise  aiOBlicted  in  mind  or  body,  although  tne  edict 
contained  no  mention  of  such  an  extension.  Preferences  of  wives  for 
dowry  extended  to  betrothed,  and  betrothed  eirls  under  twelve  taken 
to  husbands'  houses  considered  as  married,  ^ut  where  there  was  no 
intention  the  restriction  was  strict.  If  one  enjoyed  a  privilege  for 
him  and  his  heir,  and  there  was  a  doubt,  the  heir  enjoyed  it,  but  not 
the  heir's  heir.  Privileges  granted  to  corporations  of  workmen  and 
artificers,  commercial  corporations,  or  students,  are  not  enjoyed  by 
merely  honorary  members. 

17.  If  there  is  any  doubt  as  to  the  person  or  class  of  privileges :  inqum 

whether  thev  contain  anything  repugnant  to  common  law,  or  public 
utility,  or  derogate  from  the  rignts  of  third  persons ;  or  from  the 
rights  of  none,  or  only  of  conceder.  If  the  former,  the  interpreta- 
tion must  be  strict.  A  subsequent  law,  in  derogation  of  a  former, 
should  be  as  strictly  construed  as  possible,  and  a  fortiori  should  a 
privilege,  especially  if  burdensome.  While  it  may  be  assumed  that  the 
legislator  would  not  diminish  a  general  right  for  a  particular  person, 
still  where  it  is  doubtful,  the  private  right  must  yield  to  the 
public,  and  prejudice  it  as  little  as  possible.  Therefore  even  the 
privileges  of  the  Princeps,  which,  when  granted,  do  not  derogate 
from  the  rights  of  thira  persons,  afterwards  do  so  from  circum- 
stances, they  were,  where  doubt  existed,  held  to  have  lost  force 
and  effect. 

18.  The  interpretation  must,  however,  not  be  so  strict  as  to  nullify  the 

privilege  or  make  it  absurd  or  inept :  or  that  the  former  privilege  is 
destroyed  hj  the  latter,  for  the  latter  should  rather  be  construed  in 
commendation,  than  in  diminution,  of  the  former. 

19.  If  derogates  from  theri^ht  of  none,  or  only  the  conceder,  and  therefore 

a  token  of  his  liberahty,  the  intention  must  be  as  liberal  as  possible. 
Much  more  if  not  given  from  mere  liberality,  but  to  reward 
services. 

20.  Privileges  are  extinguished :  personal,  by  the  death  of  the  donee :  real, 

by  the  loss  of  the  thing  conceded.  Destruction  or  injury  by  war  or 
violence  of  the  enemy  aoes  not  nullify  privilege  of  a  city,  college  or 
corporate  body.  It  revives  with  the  restoration  of  peace.  But  not 
so  if  it  had  happened  by  way  of  punishment  for  wrong. 
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21.  Query  if  privilege  oeasai  by  reyooation.    Gail  and  Merola  draw  a 

distinction  between  the  oonceesionary  bein^  a  subject  or  no  eobject. 
In  the  former  case  they  think  the  Pnnceps  is  not  allowed  to  revoke : 
in  the  latter  jres.  Bat  Yoet  says  a  Princeps  is  bound  to  keep  faith 
with  both.  Princeps  can  revoke  where  he  has  acted  from  liberality, 
or  granted  indefimtely,  or  reserved  a  power  in  the  grvit  to  revoke, 
alter,  or  diminish.  The  tenure  was  therefore  at  pleasure,  in  which 
case  there  can  be  no  injury  done  by  the  revocation  or  reservation, 
even  without  definite  cause.  A  prudent  Princeps  will  not  rashly 
revoke,  nor  expose  himself  to  the  charge  of  vacillation  or  incon- 
sistency. Therefore  where  there  is  a  doubt,  he  is  not  presumed  to 
have  revoked.  If  the  privilege  was  founded  on  a  contract,  or  on  an 
onerous  obligation,  a  deed  done  or  to  be  done,  a  gift  present  or 
future,  or  in  reward  for  services  often  as  valuable  as  money,  the 
Princeps  should  not  revoke,  alter,  or  diminish  in  the  plenitude  of 
his  power :  there  must  be  lawful  and  grave  emerging  cause  of  re* 
traotatiou :  especially  where  the  Princeps,  in  his  concession,  swore 
to  maintain.  Privileges  obtained  in  fraud  are  cancelled,  as  already 
stated.  If  concessions  to  bodies  of  workmen  and  artificers  are 
abused  contrary  to  the  tenor  of  the  concession,  and  used  to  defraud 
other  subjects,  they  are  cancelled ;  or  if  under  pretence  of  a  privilege 
the  concessor  makes  his  own  law,  contending  with  violence  as  to  a 
privilege,  rather  than  seeking  the  aid  of  the  Judge :  especially  if 
the  whole  corporation  allows  such  an  abuse :  if  otherwise,  the  whole 
corporation  saonld  not  suffer  for  the  fault  of  a  few  of  its  members. 

22.  A  privilege  expires  with  renunciation :  for  everyone  can  renounce  his 

lawful  or  favored  right.  Done  enressly  by  words  or  contrary  deeds, 
as  by  leaving  one  privileged  college,  and  joining  another  not  privi- 
leged. This  renunciation  must  be  strictly  gathered,  for  such  a 
renunciation  is  a  sort  of  a  gift,  as  it  were,  and  no  one  is  presumed 
to  donate.  Therefore  where  a  particular  act  is  done  which  might 
have  been  declined  on  the  ground  of  privilege,  as  deviating  there- 
from but  not  altogether  opposed  to  it,  the  privile^  is  not  lost  in 
other  subsequent  cases.  If  freed  from  taxes  and  impositions  and 
public  duties,  and  the  tax  is  paid  or  duty  done,  it  would  be  hard  to 
conclude  therefrom  a  surrender  for  ever.  It  is  not  so,  and  the  in- 
ducing reason  may  have  been  the  good  of  his  country. 

23.  Where  the  privilege  is  that  of  a  corporation,  the  renunciation  or  in- 

consistent acts  of  particular  members  do  not  derogate.  For  no  one 
can  alienate  anotner's  right,  which  in  fact  it  would  be  here.  Nor 
should  the  acts  of  a  few  injure  a  body.  There  are,  however,  privi- 
leges accorded  to  a  corporation  which  individual  members  may 
renounce  and  thus  lose  tor  themselves  only :  unless  it  is  a  military 
or  ecclesiastical  privilege  whereby  the  whole  army  or  the  clergy 
would  suffer. 

24.  Query  if  privilege  ceases  by  prescription  P    If  it  consists  in  doing  any- 

thing, or  the  exercise  of  an  act,  and  it  is  not  done  during  the  period 
of  prescription,  it  does  not  follow  that  prescription  applies.  For  it 
may  have  been  impossible  and  the  requisites  mav  have  been  wanting. 
There  was  thus  no  blame  or  negligence,  which  are  the  reasons  of 
prescription.  The  road  to  a  sepulcnre  cannot  be  prescribed  because 
there  was  no  one  to  bury  for  a  long  while.  But  if  there  was  an 
opportunity  of  exercisicg  the  right,  and  the  person  did  not  exercise 
it  for  the  whole  period  of  prescription,  the  prescription  would  un- 
doubtedly be  lost. 

25.  The  death  of  the  Princeps  does  not  extinguish  a  privilege  of  any  kind, 

real,  personal,  absolute  or  temporary.  Ordinarily,  death  revokes : 
but  then  a  Princeps  never  dies.  Therefore  what  is  left  to  a  Princeps 
goes  to  his  successors,  as  to  a  dignity,  unless  of  suchr  a  nature  as 
to  expire  by  death.  What  is  revocable  is  not  ipso  facto  revoked  by 
his  death,  but  the  power  of  revocation  passes  to  his  successor. 
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26.  If  a  privileged  person,  college,  mnnicipality,  or  city  is  violently  bin- 

-    dered  in  its  exercise,  he  or  it  should  not  proceed  to  arms,  or  return 

violence,  but  repair  to  the  Judge  and  protect  his  ri^ht,  by  obtaining 

possessory  remedies.    If  one  State  violates  the  privilege  of  another 

State,  appeal  to  the  higher  tribunal. 


1.  When  by  the  Elingly  law  (lex  regia)  the  people  had  transferred 
all  its  rule  and  authority  to  the  Princeps,  it  is  not  surprising  that  he 
had  the  same  power  as  the  people  anciently  had.  And  thus  as  in  the 
free  republic  a  father  of  a  family  made  his  will  in  the  presence  of  the 
people  without  any  solemnities,  so  afterwards,  as  the  Princeps  had  his 
conscience  as  a  witness,  that  appeared  to  overcome  the  solemnities  of 
all  testimony,  I,  ommvm  19.  0.  de  testamentis  (G.  6.  23).  And  as  the 
people  had  the  right  to  make  laws,  to  abrogate  laws  passed,  or  to 
release  anyone  from  the  chains  of  the  law  by  a  personal  rignt  accorded, 
BO  it  is  without  doubt  that  thenceforward  the  right  of  passing  and  of 
taking  aw^  law  rested  with  the  Emperor,  h  3.  in  fin.  ff,  de  cjfio. 
jnraetorig  (Dig.  1.  14),  L  l.ff,  h,  t  (Dig.  1.  4),  ^sed  et  quod  6,  Instit, 
dejure  natural,  gent,  et  civili,  (Inst.  1. 2).  For  what  TTlpian  wrote  con* 
ceming  the  proconsul  in  the  provinces,  {.  »i  m  aUam  7.  §  'tdt  ff.  de  offio, 
procons.  et  legati  (Dig.  1. 16),  namely,  that  he  had  the  fullest  juris- 
diction and  power  of  all  administering  the  law,  whether  as  Magistrates  or 
as  vested  with  extraordinary  powers,  that  Dion  Cassius  more  fully  lays 
down  in  his  Histor,  libr,  53.  jf^ag.  mihi  507.  508.,  concerning  the  Roman 
princeps,  for  he  shows  that  they  exercised  their  rule  with  the  aid  of 
those  dignities  which  had  flourished  in  a  free  republic,  and  whose 
titles  they  did  not  despise,  for  instance  consul,  censor,  pontifex, 
tribune.  [Here  the  author  gives  a  long  passage  from  Dio  Cassius, 
which  it  is  considered  unnecessary  to  trajislate  in  full,  as  it  is  merely 
confirmatory  of  the  proposition  stated ;  and  moreover  the  power  of 
the  Emperors  is  now  obsolete.  It  can  be  consulted  by  a  reference  to 
pp.  28.  29.  of  the  text].  And  although  it  not  unfrequently  happened 
that  two  or  three  Emperors  ruled  at  the  same  time  in  Rome,  as  part- 
ners or  colleagues  in  the  Imperial  Majesty,  it  must  not  be  believed 
that  the  monarchial  rule  was  interrupted,  "  for  there  is  very  properly 
said  to  be  but  the  governance  of  one  (as  the  same  Dion  Cassius  d.  lihr, 
53.  says),  although  two  or  three  "  had  the  management  of  afiairs." 

2.  A  constitution  of  the  Emperor  is  what  the  Emperor  pleased 
should  have  the  force  of  law.  He  was  accustomed  to  announce  this 
in  many  ways,  as  by  way  of  Edict,  Rescript,  Decree,  Z.  1.  §  \,ff 
h,  t.  (Dig.  1. 4),  d,  §  6.,  Inst,  de  jurenatur.  gent,  et  civili  (Inst.  1. 2),  and 
TheophUus  m  his  para>pkra^e  thereupon.  Or  by  way  of  Iktsrlocutiok, 
which  was  a  simple  pronunciation  of  his  wish  without  any  solemn 
form,  d.  I.  1.  §  l,ff.  h.  t,  (Dig.  1.  4^,  joined  to  I.  1.  ^  quaripossunt  5. 
ff  ad  Senatusc.  TurpiU.  (Dig.  48.  16).  Or  by  Oration  which  the  officers 
of  the  Princeps  were  accustomed  to  recite  in  the  Senate,  that  a 
Senatus  consultvm  might  be  made  according  to  his  view,  I.  unic  §  2. 
et  idt.  ff.  de  offic.  quastor.  (Dig.  1.  13),  I.  1.  ff  de  rebus  eorum  qui 
sub  ttU.  vel  cur.  sunt  (Dig.  27.  9),  I.  1.  ^l.ffde  tut.  et  curat,  data  ab  his. 
(Dig.  26.  5),  I.  3.  ff.  de  donat.  inter  vir  et  uxor  (Dig.  24. 1).  By  Mandate, 
which  he  gave  to  those  presiding  over  or  representing  him  in  the  pro- 
vinces or  sent  to  do  other  duties  there,  that  they  might  administer 
what  was  committed  to  them  in  a  praiseworthy  manner,  tit.  Cod.,  de 
MandaOs  Prvndpum  novell.  17.  et  114.  Lamb.  Ooris  ad  l.   19./".  de 
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officio  prasidiMy  verho  wide  mandoHs  adjicitur,  post  adversaria,  Adde 
Oarolum  Eman,  Vuasanum^  tract,  de  Mandaiis  Prindpum.  Bj  SoB- 
flCBiPTloor  Adnotatio,  in  which  he  answered  as  briefly  as  possibl«ithe 
letters  in  which  private  persons  made  reqnests,  I.  1.  G,  de  diversis 
rescriptia  ei  pragm,  sand,  (G.  1.  23),  L  5.  0,  ad  leg.  Com,  de  Sicar,, 
(0.  9.  16),  I,  3.  C,  de  prescript,  30.  vel  40.  awnorum  (C.  7.  39).  I,  2. 

0.  de  bonis  vact^fU,  (C.  10. 10),  I,  6.  C.  de  precihus  Imperator.  offer,  (C.  1. 
19),  The  form  and  tenor  of  this  snbscriptio  Brissonius  gives  antiquitat. 
select,  libr,  3.  cap.  7.  And  lastly  by  a  psaohatic  sanction,  in  which  he 
fnlly  wrote  in  answer  to  the  reqnests  of  bodies  and  colleges  and  con- 
cerning their  public  matters,  calling  in  the  counsel  of  pragmatics  or 
learned  men,  I,  alt,  0,  de  diversis  rescript,  et  pra^gmaL  sanct,  (C.  1.  23), 
Z.  vU.  0.  de  proodmis  sacror,  scriniorum  (C.  12.  19).  Concerning  these 
see,  more  fully,  the  Commentators  ad  §  6.  Inst,  dejure  nat.  gent,  et  civili, 

3.  Among  all  the  kinds  of  Constitutions  none  are  more  frequent 
than  rescripts :  which  however  can  become  useless  from  many  causes  : 
for  instance  if  they  have  been  obtained  by  subreption  or  obreption,  i.e., 
by  an  express  folsehood  in  the  statements  of  the  supplicating  petition, 
or  by  a  suppression  of  the  truth,  which,  had  he  known  it,  would  have 
led  the  Princens  to  give  a  different  rescript.  Or  by  a  partial  expres- 
sion  of  the  trutn,  but  made  in  an  involved  and  crafty  form  of  words  so 
as  to  dissimulate :  or  by  a  conf ased  and  perplexed  narration  of  facts, 
so  intricate  that  it  escaped  the  deliberate  notice  of  the  Princeps. 
Menochius  de  arbitrar,  judic,  lihr,  2.  casu  101.  nwn,  9.  et  casu  202.  num. 
10.  et  seqq.  Andr,  Oayl  lihr,  1.  observ,  14.  ntim,  4.  5.  Jac,  Coren,  observ. 
27.  nwn,  131. 132.  et  seqq.  Such  a  wicked  and  Iving  supplicant  ought 
not  merely  to  lose  what  he  has  obtained,  even  if  he  hsid  e^ot  a  sacred 
response  according  to  the  laws :  and,  it  is  also  laid  down,  shotdd,  if  he 
be  found  to  have  been  lying  too  wickedly,  be  subjected  to  the  special 
severity  of  the  Judge,  indeed  be  accused  of  the  crime  of  falsity,  I,  et 
si  non,  4. 1.  5.  G.  si  contra  jus  vd  utilit,  publ.  (G.  1.  22),  I,  si  quis  obrep' 
serit,  29.  ff.  ad  leg.  Com,  defalsis  (Dig.  48.  10).  Those  Judges  being 
fined  in  addition,  who  will  not  allow  the  charge  of  falsity  to  be  argi^d, 

1.  pumri  3.  C.  si  contra  jus  tel  vJtU,  publ.  (C.  1.  22).  For  in  all  rescripts, 
although  not  found  so  expressed,  the  condition  is  however  understood 
'*  if  the  prayer  of  the  petition  be  founded  on  tmth  " :  whether  they 
are  rescnpts  of  justice,  that  is  sach  as  refer  to  the  cop^nition  and 
definition  of  a  cause ;  or  of  grace,  which  include  besides  the  common 
law  and  the  remission  of  a  perpetrated  crime,  either  the  concession  of 
a  benefit  or  kind  of  monopoly  to  an  artificer  or  workman  as  the  reward 
of  a  new  invention,  as  is  at  very  great  lengthshown  by  Jac,  Coren.  observat, 
27.  nwn,  85.  and  many  other  following  numbers  to  the  end.  For 
although  there  can  be  no  disputation  a]&owed  as  to  the  power  of  the 
Princeps,  and  whoever  does  so  doubt  is  guilty  of  sacrilege  as  laid  down 
in  tU  de  legib.  nwn.  25  (ante),  still  liberty  to  discuss  as  to  his 
will  and  knowledge  is  not  denied :  inasmuch  as  he  cannot  be  con- 
sidered to  have  wished  who  was  misled  by  &lse  and  erroneous  state- 
ments, and,  prevented  by  a  multitude  of  business  alEairs  from 
inquiring  minutely  into  the  tmth  of  what  was  stated,  and  thus 
issued  his  rescript.  Andr,  Oayl  libr.  1.  observ.  14.  num.  6.  et  7.  So 
that  it  is  incumbent  on  the  Judges,  by  whom  such  rescripts  are  to  be 
admitted  and)  confirmed,  to  inquire  into  their  tmth,  so  that  if  no  cog- 
nition, but  execution,  were  ordered  by  the  rescript,  the  fraud  of  the 
petitioner  being  detected  on  examination,  the  whole  matter  should 
then  be  taken  cognizance  of,  {.  et  si  non  4.  C-  si  C4yntra  jus  vel  util. 
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j)uhl.  (C.  1.  22).  cap,  2.  extra,  de  rescriptis.  Aadr,  Oayl  d.  Uhr,  1. 
observ.  14.     Oroenewegen  ad  I,  vlt  0,  de  diverais  rescriptis, 

4.  If  many  beads  are  contained  in  a  rescripfc  obtained  by  obreption, 
and  one  of  them  is  principal  and  tbe  others  accessory,  if  subreption 
have  been  committed  with  regard  to  obtaining  the  principal,  that  also 

•  renders  useless  what  is  considered  accessory  :  for  the  accessory  follows 
its  principal  and  cannot  subsist  without  it.  It  is  otkerwise  if  difEexent 
chapters  in  a  rescript  stood  individually  therein  and  by  themselves,  not 
mutually  dependent  on  each  other  :  for.  then  the  rescript  ought  to  be 
considered  void  and  vitiate  only  as  regards  that  part  which  evidently 
was  obtained  by  obreption,  the  remaining  chapters  which  do  not  labor 
under  the  like  f&Jili  remaining  in  full  vigour :  so  that  the  useful  perish 
not  with  the  useless,  when  it  can  be  sejiarated  therefrom.  Andr.  Oayl 
d,  Uhr,  1.  observat,  14.  nirnt,  5. 

5.  Personal  rescripts  which  have  neither  date  nor  consul's  name,  are 
also  wanting  in  authority,  5.  I,  si  qua  ^  0.  de  divers,  rescriptis  (C. 
1.  23.).  For  as  it  was  not  free  to  petition  the  Emperor  at  every  time, 
as  for  instance  not  during  the  pendency  of  a  lawsait,  nor  pending  an 
appeal,  much  less  after  a  definitive  sentence  or  a  compromise,  thus 
opening  up  settled  questions ;  unless  any  one  of  plaintiffs  who  are  jdint 
either  asks  the  issuing  of  a  sentence  or  that  a  judge  may  be  joined  to 
another  judge  so  that  a  lawsuit  may  be  terminated  or  a  sentence  car- 
ried forward,  1,1,2,  3.  0,  ut  lite  pendente  vel  post  provocationem  avi 
definitiv.  sent,  nulli  liceat  Imperaiorem  supplicare  (C.  1.  21),  {.  vlt,  0. 
sententiam  resc,  nonposse,  (C.  7. 50),  I.  causae  16.  0.  de  transact  (C.  2.  4), 
novell,  113.  cap,  2.  Without  the  addition  of  a  day  or  consul  it  cannot 
be  adjudged  whether  anyone  obtained  theaid'of  an  imperial  rescript 
by  a  petition  lodged  in  a  legal  or  illegal  time.  And  although  nowadays 
it  is  allowed  to  petition  the  Princeps  even  during  the  pendency  of  a 
lawsuit,  whenever  anyone  wishes  to  ask  the  benefit  of  restitution, — see 
Zypens  notit,  juris  Belffici  tit,  de  in  integr.  restit,  in  flne,  still  I  do  not 
think  that  on  that  account  we  should  depart  from  the  ancient  law  re- 

Juiring  the  addition  of  the  day  in  rescripts,  since  such  addition  of  the 
ay  can  be  of  service  in  proving  the  falsity  of  the  rescript,  and  for  other 
purposes.  Bescripis  which  are  not  armed  with  the  signature  of  the 
JPrinceps  are  equally  wanting  in  authority,  or  are  not  paitited  or  marked 
with  the  prepared  purple,  {.  sa^ri  affatus  6.  G,  de  divers,  rescr,  et 
pragm.  sanct.  (C.  1.  23),  as  to  their  marking,  PanciroUus  de  rebus  de» 
perdUis  Uhr.  I,  tit,  2.,  and  there  also  Salmathius  in  notis.  The  conse- 
quence of  which  is  that  it  is  not  the  copies  of  the  rescripts,  but  those 
authenticated  and  themselves  original  which  furnished  proof,  I,  sancimus 
3.  C,  de  et  divers,  rescript,  pragm,  sanction,  1.  23.  Th6se  also  are  con- 
sidered inefiicacious  which  are  contrary  to  law  or  injurious  to  the  fisc : 
it  is  laid  down  that  these  must  be  rejected  by  all  judges,  I,  nee  dam/nosa 
3.,  I,  rescripta  7.  G,  de  predhus  Imperat,  offer.  (C.  1.  19),  arg,Ljube' 
mus  nuUam  10.  G,  de  sacros,  ecdes.  (C.  1.  2.).  IJnless  it  is  manifestly 
clear  the  Princeps  from  his  certain  knowledge  wished  to  recede  from 
the  common  law,  by  condoning  a  crime  to  those  petitioning,  or  granting 
such  things  as  cannot  hurt  others  and  yet  can  benefit  the  petitioner, 
d,  I,  7.  G»  de  prec,  imp,  off,  tot,  tit,  ff,  (C.  1.  19  ),  et  C,  de  sentent,  passis 
et  restit,  (C.  9.  51). 

6.  Rescripts  are  also  invalid  which  take  away  a  right  acquired  by  a 
thit*d  party :  for  the  power  of  owners  over  their  property  should  be 
unshaken,  nor  ought  anyone's  right  to  be  taken  from  him  by  tbe 
Princeps,  nor  can  Denefits  be  conceded  to  another's  injtiry :  thUs  the 
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reioripts  of  the  Emperors  themselTes  dictate,  §.  uU.  InaUt,  de  his  qtd 
sidvel  alien,  juris.  (Inst.  1.  8),  l.  nee  dvtu  4.  0,  de  emcmeip.  Uheror.  (C.  8. 
49),  i.  I.  reecripta?,  0.  depredbus.  ImperaL  offerend,  (C 1. 19).  For  which 
reason  the  Emperor  cannot  by  his  rescript  even  weaken  a  peremptory 
exception,  Z.  qu<^ie$2,  0.  depredh^  Imperil,  offerend.  (G.  1.  19).  Nor  can 
he  grant  delay  to  a  debtor,  to  a  creditcnr's  prejadice,  nor  to  one  not  giving 
suitable  secnrity,  I,  vniversa  G,  deprecib.  Imp.,  off.  (0. 1. 19),  nor  rescind 
nor  weaken  an  obligation  acquired  by  lawful  compromise,  nor  any  other 
contract :  nor  resuscitate  a  settled  lawsuit,  h  eavsas  16.  G.  de  transaction. 
(C.  2.  4),  {.  de  contractu  3.  (7.  de  rescind,  vend.  (G.  4. 44)  nor  for  his  own 
benefit,  or  that  of  the  fisc  d.  I.  3.  in  fine.  A  consequence  of  this  is  that 
the  Emperor  is  himself  bound  to  fulfil  contracts  which  he  has  entered 
into  with  his  subjects.  For  although  it  is  agreed  from  what  is  said  in 
Ht.  3.  that  the  Princeps  is  not  bound  by  the  solemnities  of  agreements, 
still  he  cannot  resile  at  his  own  discretion  from,  and  by  the  plenitude  of 
his  power  evade,  an  obligation  which  was  willingly  entered  into  by  him 
according  to  the  principles  of  the  law  of  nature  and  of  the  law  of  nations, 
and  whidi  binds  him,  not  as  a  Princeps,  but  rather  as  a  man.  For  the 
right  to  the  thing  contracted  for,  ana  t^e  power  of  suing  arising  out  of 
the  contract  would  be  thus  lost  to  the  party  with  whom  the  Princeps 
contracted.  I  need  hardly  say  that  to  break  faith  is  a  serious  matter,  even 
among  private  persons,  1. 1.  ff.  de  consUt.pecunid  (Dig.  4. 18) :  how  much 
more  serious,  then,  should  it  be  considered  in  the  Princeps  so  to  do.  In 
him  all  constancy  of  word  and  deed  ought  to  be  conspicuous  :  from 
him,  as  from  a  fountain  of  all  justice  and  equity,  and  one  animated  by 
law,  all  idea  of  defrauding  ought  to  be  far  distant,  and  also  all  iniquity. 
Everhardus  in  loeoj  a  plenUudine  potestatis.  Neostadius  GurUe  Hotla/nd, 
decis,  15.     Ant.  MaMheus  de  auction,  lib.  2.  cap.  11.  nwn.  2. 

7.  Yet  it  is  not  at  all  to  be  doubted  that,  for  just  cause,  a  right  can 
properly  be  taken  away  from  a  private  person  by  the  Princeps  ; 
whether  this  be  by  way  of  penalty,  as  an  estate  being  wholly  or  partly 
confiscated  for  crime,  or  the  necessity  of  the  public  good  demanding 
it,  provided  that  in  such  latter  case  an  equiyalent  be  g^ven  which  will 
repay  loss  of  the  thing  or  right  taken  away,  and  by  which  the  right 
of  ownership  will  be  diminished  as  little  as  possible,  I.  venditor  13.  § 
1.^.  eommun.  prasdior  (Dig.  8.  4)  ;  h  2.  G.  pro  quihus  causis  servi 
pro  proBmio  (C  7. 13),  I.  si  qua/ndo  9.  G.  de  operihus  public.  Without 
the  consent  of  the  proprietor,  stones  may  be  cut  from  his  quarry,  pay- 
ment being  made  as  laid  down  by  customer  rescript,  pnwridedthe 
public  necessity  for  constructing  or  repairing  buildings  demands  it, 
&  I.  IS  §  1.  ff.  commun.  praedior  (Dig.  8.  4).  If  the  public  reads 
are  washed  away  by  the  swiftness  of  the  river  or  by  a  chasm  the 
nearest  neighbour  is  bound,  on  receiving  remuneration,  to  allow  a  read 
through  his  property,  l*^*  locus  14.  §  X.ff.  quemadm.  seroitut^  amtitt.(J)\g. 
8.  6),  aind  there  Gh)tholredus  vn  noUs.  In  like  manner,  by  authority  of 
the  Princeps,  it  may  be  decreed  that  the  neighbouring  honses  may  be 
broken  down  for  the  purpose  of  constructing  the  poblic  workshops  or  any 
other pnblic work,  d,  I.  siquandoQ.G.  de  operib.  public  (C.S.12).  Itisalso 
allowed  by  our  laws  nowadays  (i.e.  Dutch  law)  that  both  the  build, 
ings  of  private  persons  and  their  lands  may  be  taken  for  public  use 
by  the  State  magistrates  or  the  prefects,  on  paying  their  value  to  the 
owner,  for  the  purpose  of  buildings  walls,  widening  ditches,  making 
doi^  making  or  repairing  mounds ;  whether  these  officers  are  armed 
for,^^  j)lU3X)se  w:itha,gejieral  priyil^ge  from  the  Counts,  clothed  with 
poi^nr,  or.^eoially  oi&an    from   them   the  power    to    do  this   in 
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certain  cases.  Sugo  Orotius  monvduct  ad  Jurlsprud.  Holland  lihr,  2. 
cap.  32.  num.  8.  Besponsa  Juriscons,  Holland,  part.  1.  consU,  lB4t,  etpart 
3.  vol,  1.  consil.  143  in  med. 

8.  Nor  does  he  appear  to  take  away  his  acquired  right  when  he  orders 
wrongly  constracted  huildings  to  be  destroyed:  buildings  perhaps 
constmcted  contrary  to  the  public  form  and  deforming  the  public 
aspect,  or  put  up  in  a  public  street,  interfering  too  much  with  public 
use,  or  narrowing  streets  or  the  breadth  of  the  gates,  or  such  as  are 
so  adjoining  the  public  walls  or  other  public  works  that  the  noighbour- 
hood  may  dread  fire  or  treachery  from  them,  I.  a^iJieiaU.  0.  de  operihtu 
publicis  (C.  8.  12),  Z.  2.  §  «i  quis  nemi/ne  17.  ff.  ne  quid  in  loco  puhL  (Dig. 
43.  8),  joined  to  I.  sanctum  8.  §  vlt.  ff.  de  rer.  divis  (Dig.  1. 8),  I.  2.  §  S.ff. 
ne  quid  in  loco  sacro  (Dig.  43. 6).  For  those  who  put  up  such  buildings 
do  not  act  according  to  law,  and,  if  I  may  so  express  myself,  commit  a 
delict  in  doing  it,  and  thus  the  Princeps  certainly  does  not  err  in 
ordering  their  destruction,  arg.  ^  1.  §  ult.  ff.  ne  quts  eum,  qui  injua. 
vocab.  vi  eximat  (Dig.  2  7).  As  he  who  illegally  builds,  is  compelled 
to  suffer  damage  done  by  private  persons  without  the  hope  of  its 
reparation,  having  even  no  liberty  to  demand  security  that  no  damage 
be  done,  I.  qui  hondfide  13.  §  dguis  juxta  l.ff.  de  damvno  infecto.  (Dig. 
39.  2),  why  should  not  the  Princeps  punish  according  to  the  damage 
done  to  the  buildings  they  have  raised,  those  whom  he  has  found 
building  without  any  right,  and  against  the  public  utility  ? 

9.  It  is  not  the  depriyation  of  an  acquired  right  if  the  Princeps  gives 
to  a  private  person  the  right  of  building  in  a  public  place,  even  to 
the  damage  of  his  neighbours,  for  one  who  simply  obtains  per- 
mission from  the  Princeps  "  that  he  may  build  in  a  public  place," 
is  not  considered,  where  there  is  a  doubt,  to  have  obtained  permission 
that  he  should  act  to  the  disadvantage  of  his  neighbours,  for  he  could 
specially  haye  obtained  that  permission  from  the  Princeps,  as  Ulpian 
lays  down,  I.  2.  §  merito  10  et  aeqq.  et  %  si  quis  a  Principe  16.  ff.  ne  quid 
in  loco  pull,  vel  itinerefiat  (Dig.  43. 8).  For,  as  a  private  person  can  build 
on  his  own  ground^  or  can  concede  to  another  the  right  of  building, 
eyen  although  he  may  threaten  damage  to  another,  by  obscuring  hia 
light  or  obstructing  his  prospect,  provided  there  is  not  established  a 
servitude  as  to  not  interfering  with  such  light  or  prospect,  so  who  can 
deny  to  the  Princeps  the  like  right  in  regard  to  public  places,  a  right 
by  which  he  himself,  or  another  by  concession  from  him,  shall  build  in 
a  public  place  to  the  detriment  of  his  neighbours  who  have  no  right, 
as  no  servitude  has  been  established  in  their  favor,  of  stopping  sucli 
works,  and  thus  no  injury  has  been  done  to  them.  Although  there 
are  not  wanting  some  who  are  of  opinion  that  the  words  nisi  forte  qfiis 
hoc  impetraverit  in  (2.  Z.  2.  §  16  refer  to  neighbours  who  have  obtained, 
not  from  the  Princeps,  but  from  their  own  neighbours  this  right  of 
building  to  their  detriment.  This,  howeyer^  I  do  not  think  agrees 
with  the  first  words  of  the  paragraph  which  treat  regarding  him  wlio 
has  simply  obtained  a  buildmg  concession  from  the  Princeps,  in  oppo-^ 
sition  to  him  who  has  obtained  such  right,  not  simply,  but  to  the 
detriment  of  his  neighbours. 

10.  Much  less  does  it  the  savor  of  the  loss  of  an  acquired  right  when 
the  Princeps  so  acts  that  a  person  should  not  abuse  his  property  or  lose 
it,  whether  by  exercising  too  great  a  cruelty,  or  by  demanding  his  debt 
in  an  untimely  manner,  or  by  dissipating  his  substance ;  for  it  is  to  the 
interest  of  the  Republic  to  see  that  no  one  misuses  what  is  his  own,  §  2. 
InsHt.  de  his  qui  sui  vel  alien,  jur,  sunt.  (Instit.  1.8).  On  this  ground  no^ 


voet's  pandects.  69 

only  are  prodigala  rightly  interdicted  from  the  administration  of  their 
g^oods,  bat  even  masters  were  ordered  to  sell,  on  favoarable  conditions, 
slaves  whom  they  treated  too  harshly,  and  those  who  were  affected 
with  an  nnbearable  injury,  d,  §  2.  The  justice  of  rescripts  granting 
delays  is  also  defended,  i,e,  giving  indalgence  to  debtors,  although  the 
Princeps  thus  takes  away  from  the  creditors,  for  a  time,  their  power 
of  proceeding.  It  should  not  seem  that  he  thus  diminishes  their  rights, 
but  rather  that  he  gathers  up,  safely,  the  whole  right  of  the  creditor, 
when,  by  untimely  execution  or  one  precipitated  bj  the  warmth  of  his 
anger,  he  would  lose  a  great  part  of  such  right.  For  the  Princeps 
does  not  make  this  concession  to  overburdened  debtors  in  any  other 
inray  than  this,  that  they  should,  by  caving  sureties,  interpose  a  suitable 
security  that  they  will  pay  the  whole  debt  after  the  lapse  of  a  certain 
time  :  so  that  you  may  rightly  say  that  by  defending  the  debtors  with 
such  a  rescript  you  study  no  one's  benefit  more  than  of  the  creditors 
tbem.selves,  I.  universa  4.  G.  de  precibtis  Imp.  offerendis  (C.  1.  19),  U 
tUt.  C.  qui  bonis  cedere  possunt  (C.  7.  71). 

1 1 .  Nor,  lastly,  does  the  Princeps  take  away  an  acquired  right  by 
conceding  benefits  and  privileges.     For  althougn  it  was  anciently  for- 
bidden  to  bestow  privileges  on  private  persons,  and  it  was  thought 
right  that  laws  should  not  extend  to  particular  individuals  but  to  all 
subjects,   as  is  said  in  tU,  de  legibus^   n/um.  5    (ante),   it  is    clear 
this  was  altered  in  later  times,  §  eed  et  quod  6.  InstiL  de  jure  natur, 
gent  et  civUi  (Inst.  1.  2),  Z.  1.  §  vU.  ff.  h.  t.  (Dig.  1.  4),  Lprivi' 
legia  quaedam  196.  ff.  de  reg.  juris  (Dig.  50.  17),  I.  gyod  veto  contra  14. 
/jf.   de  legibus  (Dig.    1.    3).     Nor  was,  on  that  account,  as  I  have 
said,  any  right  taken  away  by  the  Princeps  conceding  particular 
rights  in  regard  to  any  person,  thing,  or  cause.     That  this  may  the 
more  fully  appear,  I  thinK  it  must  be  borne  in   mind  that  besides 
those  benefits  which  are  more  properly  called  the  benefits  of  the  Prin- 
ceps, and  which  hurt  no  one,  there  is  a  triple  species  of  privileges  by 
which  it  may  seem  that  anyone  is  injured.  For  there  are  those  to  whom 
the  Princeps  remits  dnlj  his  own  right,  or  the  right  of  the  fisc,  and  thus 
injures  himself ;  when,  for  example,  he  grants  to  certain  persons,  or 
to  certain  bodies  of  men,  an  immunity  ^m  tribute,  taxes,  and  other 
similar  public  burdens  and  duties  ;  or  remits  the  payment  of  certain 
fines  and  penalties  due  to  the  fisc ;   or  permits  private  persons  to 
enclose,  protect,  or  dry  up,  desert  lands,  lands  gained  by  alluvion,  or 
long  under  water,  and  therefore  acquired  by  the  fisc  :  of  which  class 
of  benefits  not  a  few  are  granted.     There  are  other  benefits  which,  by 
a  peculiar  &ivour,  are  only  granted  to  certain  persons,  viz.,  to  exorcise, 
by  way  of  monopoly,  this  or  that  kind  of  trade,   workmanship,  or 
merchandize,  which  they  had  thought  out  with  much  industry,  or, 
after  it  was  already  invented,  had  more  fully  developed,  or  had  by 
their  own  cost  and  danger  made  more  useful  and  fruitful.    To  this 
class  must  be  referred  the  power  given  to  the  East  and  West  India 
Companies  to  carry  on  business  in  those  regions,  to  the  exclusion  of 
others  who  are  not  their  partners.    Also  those  concessions  which  it  is 
the  custom  to  grant  to  the  inventors  of  new  things,  to  printers  pub- 
lishing valuable  works,  and  many  others  of   that  kind.     There  are 
other  concessions  by  which  the  right  of  a  third  person  is  taken  away 
by  law  or  by  a  directly  acquired  benefit.     As  regards  the  first-named 
species  of   concessions,    since  the  Princeps  only  renounces  his  own 
right,  you  look  in  vain  there  for  any  loss  to  a  third  person.     With 
regard  to  the  second  species,  although  all  hope  of  making  gain  from  a 
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certain  craft  or  trade  is  cnt  off  from  most  others  other  than  persotiB  or 
societies  gifted  with  the  privilege,  still  an  acquired  right  cannot 
he  said  to  he  taken  away  from  them :  hat  rather  that  in  some  persons 
the  hope  of  making  gain  which  thej  had  acquired  bj  the  industry 
often  of  many  years,  and  by  risk  and  cost  to  their  estate,  is  con- 
sidered strengthened  by  the  privilege  thus  acquired  :  so  that  snchhope 
of  gain  remains  intact^  on  principles  of  natural  equity  and  the  rules 
of  law,  with  those  who  first  exposed  themselves  to  the  fear  of  loss : 
just  as  it  is  generally  said  that  they  shall  wear  the  honors  and  rewards 
who  have  made  poetry,  and  those  who  have  ploughed  for  themselves 
and  not  for  others,  and  prepare  for  themselves  the  honey  and  the  nests. 
In  the  third  species  of  privileges  the  ademption  of  an  acquired  right 
is  supposed  to  be  included,  but  still  it  is  true  that  it  will  not  be  con- 
ceded by  the  Princeps  to  anyone  to  the  injury  of  another,  unless 
public  necessity  counselled  it,  or  a  great  utility,  and  therefore  it  is  not 
conceded  except  under  snch  circumstances,  and  such  requisites,  as 
enable  the  Princeps  to  take  away,  by  the  plenitude  of  his  power,  a 
right  acquired  by  a  third  party,  as  is  laid  down  above,  arg,  I.  2.  § 
merUo  10.  ff.  ne  quid  in  loco  publico  vel  iiin.  fiai,  (Dig*  43.  8). 
**  To  grant  a  benefit  to  one  person  to  another's  injury  is  not  our 
custom,"  say  the  Emperors  in  L  nee  amu  4  0.  de  emancip. 
liheror,  (C.  8.  49).  Hugo  Qrotius^  %ntrod»  to  Dutch  jurisprudence 
lib.  1.  cap,  2.  num,  21.  22.  B^aponta  Juris.  Gone.  HoUand.  pari 
1.  cons.  205.  Whence,  in  order  to  obtain  such  privileges  as  would 
take  away  the  right  acquired  by  another,  it  is  necessary  that  anyone 
wishing  to  obtain  them  shall  nominately  set  forth  the  rights  of  others 
in  his  petition :  and  shall  narrate  therein  such  anterior  rights  and 
privil^es  as  may  seem  to  show  that  others  have  already  obtained  an 
acquired  right  :  so  that  thus  the  Princeps  (who  probably  is  indeed 
presumed  to  know  the  universal  laws,  bnt  not  peculiar  stid;utes,  cus- 
toms of  particular  places,  or  privileges  granted  to  private  persons) 
may  be  very  fully  informed  from  these  fiacts  stated  and  may  decree  a 
privilege  from  his  certain  knowledge,  without  ohreption,  after  having 
also  heard  those  whose  rights  are  to  be  taken  away  or  diminished  by 
the  privilege  sought.  Menochius  de  arlifrar.  judic.  lihr.  2.  easa  101.  num. 
136.  137.  138.  et  seqq. :  Jacob  Goren  dbserv.  27.  num.  147.  et  seqq.  ad 
num.  153.     Besponsa  Jurisc.  Holland,  part  1.  consit.  205. 

12.  Privileges  are  divided  in  those  granted  to  a  person,  and  those 
granted  to  a  tiling  or  cause.  Personal  servitudes,  which  are  conceded 
to  a  person  are  extinguished  with  his  death,  and  do  not  pass  to 
his  heirs.  Real  or  causal  privileges  cohere  to  the  thing,  and  are  trans- 
mitted to  heirs  and  other  successors,  I.  privilegia  196.  ff.  de  reg.  juris 
(Dig.  50.  17),  I.  (Btaiem  3.  §  1.,  I.  forma  4.  §  quanquam  2.ff.  de  cetisi* 
bus  (Dig'  50.  15)  I.  immvmtaies  4.  ff.  de  jure  immunit.  (Dig.  50.  6) 
/.  excephones  7.  pr.  et  §  1.  ff.  de  exception.  (Dig.  44. 1).  rersonal 
privileges  are  not  onlv  those  which  are  given  to  one  person, 
bat  also  those  which  by  a  general  law  are  conceded  to  a  whole 
class  of  particular  persons.  Thus  the  privilege  given  to  pupils  for 
the  administration  of  their  tutelage,  to  a  wife  for  the  recovery  of  her 
dowry,  as  among  the  creditors  of  a  guardian  or  husband,  gave  a 
preference  to  them  alone  and  not  to  their  heirs  or  other  successors, 
I.  da})imwfque  19.  §  l.ff.  de  reb.  audor.  jud.  possidend.  (Dig.  42.  5) 
I.  unic.  G.  de  privUegio  dotis  (C.  7.  74)  §  fuerai  29.  Inst,  de  action^ 
'Inst.  4.  6),  i.  ex  pluribus 4t2.  ff.  de  admin,  etperie.   tutor.  (Dig.  26.  7). 

'e  benefit   of    condemnation    according    to  competence  given   by 
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laws  to  bnsbaxids  only  summooed  lor  dowry,  and  to  others, 
ojAj  benefits  those  to  whom  it  is  given  and  never  their  heirs,  J. 
marHum  in  id  12.  et  IX  seqq,  ff,  soluio  mairimon  (Dig.  24.  3). 
I  et  9%  fidejussor  24.  §  1.  et  IL  seqq.  ff.  de  rejudicatd  (Dig.  42.  1)  L, 
excef  Hones  l>fT,ff.  de  exception,  prascr.  etpraej^  (Dig.  44. 1).  Whereas, 
on  toe  contrary,  real  and  causal  privileges  are  not  granted  to  one  only 
but  are  granted  generally,  as  is  openly  admitted :  for  the  privilege  of 
a  delay  of  four  months  which  is  attached  to  the  action  on  a  judgment 
brought  against  those  so  condemned  by  judgment,  benefits  not  only 
those  who  are  themselves  condemned  but  also  their  heirs  and  succes« 
Bors,  {.  tempus  29.  ff.  de  re  judicatd  (Dig.  42.  1),  and  the  privilege 
attaching  to  the  actio  fimeraria^  attaches,  on  religious  grounds,  not 
only  to  the  person  burying  but  his  heir  also  has  the  tUihs  clcHo^  as  is 
laid  down  in  tit.  de  reHigioeis  (poftt). 

13.  Personal  privileges  neither  pass  to  the  heirs,  nor  are  transferred 
to  another  by  cession  of  right  or  of  action :  for  in  this  way  they  would 
pass  away  nom  the  person,  contrary  to  the  intention  of  the  party 
making  uie  concession,  d.  Z.  ex  pluribus  42.  ff.  de  admin,  et  peric.  tut, 
(Dig.  26.  7).  Tyraauellus  de  retractu  convent,  §  1.  gloss,  6.  num.  12. 
On  the  other  hand,  if  privileges  attach  to  things  or  persons  or  actions, 
there  is  nothing  to  prevent  their  passing  by  cession :  for  when  a  class 
of  actions  give  rise  to  the  benefit,  he  on  whom  their  prosecution 
devolves  will  not  be  without  its  help,  L  omnibus  68,  ff.  de  reguL  juris 
(Dig.  50.  17),  d.  I  tem^piM  29.  ff.  de  re  judicata  (Dig.  42. 1).  And 
although  perhaps  it  is  not  universally  true  beyond  the  case  of  privi- 
leges that  what  can  be  transferred  to  heirs  can  also  be  transierred 
by  cession,  still  since  real  or  causal  privileges  are  so  called  because 
they  appertain  to  and  are  contained  in  the  thing  or  cause  itself,  it  is 
fair  that  whenever  the  thing  itself  or  the  action  is  ceded,  the 
privilege  inherent  in  it  is  also  taken  to  be  transferred  by  cession. 
Vide  Tyraquellus  de  retractu  gentilit.  et  26.  gloss*  3.  num.  29 :  Ant, 
Matthaeus  de  auction,  libr,  2.  cap.  6.  num.  31.  32. 

14.  If  it  be  not  quite  clear  whether  a  privilege  granted  is  given  to 
a  person  only  or  to  a  cause :  that  point  most,  it  is  thought,  be  decided 
according  to  whether  it  is  an  onerous  or  a  gratuitous  concession.  Andr. 
Oayl  lihr.  2.  ohserv,  2.  num,  IS  et  seqq.  Ant,  Matthaeus  de  av^ction,  lihr, 
2.  cap.  7.  num.  50  :  so  that  what  is  given  gratis  is  in  doubtful  cases 
reckoned  among  personal  privileges,  and,  on  the  other  hand,  onerous 
privileges  are  accounted  real :  because  everyone  is  presumed  to  have 
cf>ntracted  for  himself  and  his  heirn,  I,  si  partum  9.  ff.  de  prohaiione 
(Dig.  22.  3).  But  since  neither  contract  nor  onerons  cause  ought  to 
impede  the  restriction  of  what  is  hateful  and  injurious,  especially  if  it 
be  granted  by  way  of  privilege,  and  inasmuch  as  favour  itself  and  a 
gratuitous  concession  are  often  the  results  of  dessert,  calling  forth  the 
benevolence  of  the  Princeps  quite  as  much  as  money  counted  down  in 
a  contract :  therefore  it  is  rather  to  be  ascertained  whether  the  contents 
of  the  privilege  are  favourable  and  not  injuring  the  public  utility  and 
the  rignta  of  third  parties,  or  whether,  on  the  contrary,  they  are  odious 
and  granted  to  the  prejudice  of  rights  acquired  by  third  persons.  In 
the  former  case,  inasmuch  as  benefits  which  proceed  from  the  indulgence 
of  the  Princeps  ought  to  be  interpreted  as  widely  as  possible,  it  must 
he  presumed  that  they  are  rather  real  than  personal,  arg,  I.  heneflcium 
3,ff.  A.  t.  (Dig.  1.  4).  In  the  latter  case,  where  there  is  matter  of 
doubt,  they  should  more  correctly  be  considered  personal,  for  odious 
oonceasions  ought  not  to  be  aided  by  more  benignant  interpretation, 
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arg,  I,  cum,  qui  dam.  19  ff.  de  liberis  et  posthumia  (Dig.  28.  2)  L  2. 
§  merito  10.  et  §  H  quis  a  Principe  16.  ff.  ne  quid  in  hco  public.  (J)ig. 
43.  8).  Zoezius  ad  Pandect,  h.  t.  num.  18.  My  father  Paulus  Voet  de 
statutes  sect.  2.  cap.  3.  num.  7.  It  cannot  however  be  denied  that  it  is 
often  to  be  determined  bj  different  other  circnmstancea  connected 
with  persons  and  things,  whether  the  privilege  is  a  personal  or  real 
one,  as  Menochins  shows  by  many  examples,  de  praesumption.  Itbr. 
3.  praes.  103. 

15.  As  in  the  Roman  law  privileges  are  made  mention  of  as  being 
not  only  given  to  certain  persons,  bnt  to  a  certain  class  of  persons,  as 
to  wards ;  and  others  as  beinff  given  to  certain  bodies  of  men,  as  for 
instance  to  the  citizens  or  inhabitants  of  a  village,  town,  conntry  or 
province,  L  1.  §  ult.ff.  ad  mwnicip.     (Dig.  50. 1)  :  {.  nontantum  1/.  § 

1.  et  seqq.ff.  de  excusation,  tutorum.  (Dig.  27.  1)  :  I.  formal  4i.  §  ^uon- 
quam  3.  ff  de  censibus.  (Dig.  50.  15) ;  so  also  the  same  thing  is 
freqnent  among  many  nations,  especially  in  Holland :  which  no  one 
can  deny  nnless  he  is  clearly  a  stranger  among  ns.  It  is  agreed  that  at 
many  times  and  in  many  ages  very  many  privileges  were  granted  by 
the  Connts  of  Holland  to  many  States,  and  even  to  a  whole  province, 
whether  on  account  of  good  faith  well  shown,  or  of  war  strennonaly 
waged,  or  of  extraordinary  subsidies  well  given  when  the  Connts  asked 
for  them,  or  of  money  lent  to  the  fisc  labouring  under  a  want  of  money : 
these  considerations  being  as  it  were  the  price  of  a  particular  law 
bestowed  :  so  that  you  may  rightly  say  that  the  municipal  laws  of  each 
State  form  a  not  contemptible  part  of  the  privileges  granted  by  the 
Connts,  also  the  political  laws  for  the  rule  of  citizens  :  all  these  are 
gathered  in  different  volumes  by  different  writers.  Hugo  Orotim  tn- 
troducet.  to  Butch  jurisprudence  libr.  1.  cap.  2.  num.  20.  21.  et  «e^q. 
Merula  praasi  civili  libr.  1.  tit.  4.  cap.  3.  Besponsa  Jurisc.  Holland,  part 

2.  consil.  10.  versu.  ten  vijfden. 

IG.  As  regards  the  interpretation  of  privileges  :  if  there  is  any  doubt 
as  to  the  sense  of  the  wordLs,  what  has  been  said  concerning  the  inter- 
pretation  of  laws  in  tit.  3.  (ante)  is  likewise  to  be  applied  here.  Nor 
would  it  be  unreasonable,  when  privileges  have  been  obtained  by  a 
former  petition,  to  seek  an  explanation  and  gather  the  sense  of  the 
privilege  granted  in  the  words  of  such  former  petition.  Jacobus  Ooren, 
observ.  27 post  num.  112.  Surdus  decis.  291  num.  15.  If  the  question 
be  whether  privileges  shall  receive  a  strict  or  a  wide  interpretation, 
this  cannot  be  defined  without  a  distinction.  For  if  the  privileges  in 
question  are  the  particular  rights  of  a  certain  person  or  thing,  or  even 
conceded  with  reference  to  a  body  of  men,  they  in  so  far  necessarily 
need  a  strict  interpretation  that  they  should  not  be  extended  beyond 
the  persons  or  cases  for  which  they  were  iDtrodnced  :  even  if  in  some 
persons  or  causes  the  same,  or  a  greater,  reason  may  be  found.  For 
although  in  the  common  law,  written  for  all  subjects,  the  maxim  holds 
good  *^  that  the  same  provision  of  the  law  ought  to  be  admitted  in 
cases  not  expressed  but  in  which  the  same  or  a  similar  reason  prevails 
and  thus  we  should  extend  it  to  similar  cases,  1. 12.  13.  ff.  de  legibus 
(Dig.  1.  3),  yet  this  is  not  approved  in  regard  to  privileges,  for  it  is 
wholly  prohibited  that  they  should  be  taken  as  examples  or  extended 
to  similar  cases,  §  sed  et  quod  6.  Instit.  dejure  naJtur.  gent  et  civU  (Inst. 
1.  2),  I.  1.  §  uU.  ff.  h.  t.  I  quod  vero  14.  /.  de  legihus  (Dig.  1.  3). 
Unless  it  can  be  gathered  from  evident  circa mstanoes  that  it  was  the 
intention  of  the  grantor  that  the  force  of  the  privilege  should  be  ex- 
tended to  persons  not  specially  enumerated.     For  which  reason  when  a 
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yrrferpnee  was  given  bj  the  edict  of  the  piwtor  to  wards,  upon  the  goods 
of  their  tators  for  the  administrBtion  of  the  gnardianship,  cmrators 
were  on  the  analogy  of  wards  granted  to  madmen  and  prodigals  and 
others  fettered  in  the  administration  of  their  defects  by  vices  of  the 
mind  or  body  :  all  these  also  had,  according  to  practice,  a  preference 
on  the  goods  of  their  curator,  although  there  was  no  mention  of  it  in 
the  edict,  I,  et  muUeri  15.  §  1.  ^«  de  cnrai.  fwrioB.  et  aUia  extra  min. 
dandU  (Dig.  27.  10)  :  I.  dabimuBque  19.  §  1.  et  U.  $eqq,  /.  de  rebus 
auetorit.  jud,  poendendie  (Dig.  42.  5).  And  as  the  privilege  of  pre- 
ference was  given  to  women  for  recovering  their  dowry,  so  we  read  that 
it  was  also  extended  by  the  interpretation  of  the  lawyers  to  those  be- 
trothed, and  to  girls  under  twelve  years  of  age  taken  into  the  house  of 
their  husbands  and  considered  as  in  the  place  of  wives :  since  it  is  to  the 
interest  of  the  republic  that  they  also  should  obtain  their  whole  portion 
BO  that  they  may  marry,  2.  quaeeitvm  17.  §  1.  L  18.  ff,  de  rebus  auctar, 
jud.  possid  (Dig.  42.  5),  I,  si  sponsa  74.  ff.  dejwre  dotium  (Dig.  23. 
3).  But  where  circurostanceB  of  this  nature  are  waiting,  it  is  a  firm 
principle  that  personal  laws  do  not  go  beyond  the  persons  compro* 
nended  in  the  privilege.  Whence,  if  anyone  has  got  a  privilege  for 
himself  and  his  heir  (in  the  singular  number)  where  there  is  a  doubt 
the  first  heir  will  enjoy  it,  but  not  the  heir  of  that  heir,  arg,  L  antiquitas 
14  C  de  usufruetu  et  halnt.  (C.  3. 33).  TyraqueUus  de  retract,  conventime. 
§  \, gloss.  6.  nvm,  18.  In  the  same  way  privileges  which  were  conceded 
for  the  exercise  of  a  craft,  workmanship,  business,  or  studies,  you  cannot 
rightly  claim  for  those  who  are  only  entered  in  name  as  belonging  to 
the  college  favoured  by  a  particuhir  law,  I,  si  ducu  6.  §  ei  utique  4.  ff, 
de  exeusatione  tutor,  (Dig.  27.  1),  Joh,  Papon,  libr.  7.  tit.  7.  arres.  15 : 
Andr,  Owyl  libr.  2.  cbserv.  118.  num.  8.  9. 10.  et  seqq. 

17.  It  is  clear  that  as  regards  the  persons  or  causes  themselves  compre- 
bended  in  a  privilege,  we  must  inquire  whether  those  things  con- 
tained in  a  privilege  granted,  are  repugnant  to  the  common  law 
or  to  public  utility  or  take  away  a  nght  acquired  by  a  third  person 
(proper  limits  being  fixed).  Or  whether  on  the  contrary  they  diminish 
the  rights  of  none,  or  of  only  the  g^ntor.  For  if  anything  seems 
to  be  taken  from  the  public  law,  or  from  a  right  acquired  by  another, 
you  will  rightly  apply  the  strictest  interpretation,  so  that  you  derogate 
as  little  as  possible  m>m  the  common  law,  and  the  rights  gained  by 
third  persons.  As  later  laws  passed  for  the  whole  people  are  to  be  so 
explained  in  case  of  doubt  that  the  old  law  be  overthrown  as  little  as 
possible,  much  more  must  that  rule  be  observed  in  regard  to  privileges 
which  are  introduced  against  the  common  reason  of  the  univeraal 
law,  arg.  I.  id  quod  vera  ff.  de  legibus  (Dig.  1.  3)  :  especially  when  it  is 
clear  they  are  odious  privileges  which  are  granted  against  the  public 
utility  and  the  public  laws,  asserting  also  and  strengthening  the  rights 
of  individuals,  and  therefore  to  be  restricted  by  interpretation  to 
their  particlar  case,  arg.  L  cum  quidam  19.  ^.  de  liberie  et  poatkumis 
(Dig.  28.  2).  Didac.  Govarruvlas  1.  resoltttionum  cap.  17.  num.  13.  in 
fine.  Andr.  TyraqueUus  de  retractu.  in  praefat.  rmm.  62.  63.  Orotius 
dejure  beUi  etpacis  Ubr.  2.  cap.  16.  num.  12.  Zoezius  ad  Pandect,  h.  t. 
num.  21.  For  although  it  is  true  that  personal  laws  are  passed  by  the 
authority  of  the  legislator  against  the  tenor  of  the  common  law,  and 
on  account  of  some  public  utility,  and  although  to  that  extent  the 
legislator  is  presumed  not  to  have  wished  to  lessen,  without  just  cause 
moving  him,  the  right  belonging  to  another  by  the  public  law,  I  jus  sin- 
gulare  16.  /f.  de  leg^us  (Dig.  1. 3)  :  yet  since  in  a  case  of  doubt  it  ia  right 
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that  ihe  benefit  of  every  privale  peraon  ebonld  yield  and  be  poatponed 
to  the  public  utility,  therefore  this  mle  will  hold,  that  where  pri?il0gee 
primarily  favor  only  certain  persons  or  caoses,  they  will,  in  doubtful 
cases,  operate  with  as  little  prejudice  to  the  common  law  as  possible. 
And  thus  it  is  that  those  benefits,  conceded  by  the  Princeps,  which  at 
the  time  of  their  concession  involved  detriment  to  no  third  person, 
in  case  of  doubt  will  lose  their  force  whenever  by  supervening  circum- 
stances they  begin  to  be  injurious  to  third  persons,  and  thus  are 
inequitable,  I.  ex  facto  4S.Jf,  de  wig.  et  pupill.  subsHL  (Dig.  28.  6). 

18.  But  privileges  must  yet  not  be  so  closely  narrowed  that  they  will 
be  of  no  force,  and  have  no  operation  ag^nst  the  common  law,  L  1.  §  uU. 
ff.  ad  mumcipalem  (Dig.  50. 1),  or  that  they  would  have  an  absurd  or 
inept  sense.  Orotius  de  jure  belli  ac  pacts,  d,  Ubr.  2.  cap,  16.  num,  12, 
or,  lastly,  that  a  former  privilege  should  be  taken  away  by  a  later ; 
for  in  a  case  cf  doubt  the  latter  one  ought  to  be  so  taken,  that  it  ia 
understood  to  be  an  addition,  and  an  augmentation,  rather  than  a 
diminution,  of  the  former  privilege,  L  2.  C  de  praepoeitie  agentium  in 
rebus  (C.  12.  21). 

19.  But  if,  on  the  contrary,  nothing  is  taken  away  from  the  rights 
of  anyone,  or  only  from  the  rights  of  tbe  grantor,  by  the  privileges 
thus  granted,  such  benefits,  proceeding  as  they  do  from  the  mere 
kindness  of  the  Princeps,  should  receive  as  full  an  interpretation  aa 

rBsible,  as  stated  in  I.  ben-eficium  Z.ff,  h,  L  (Dig.  1.  4)  ;  L  si  guando 
C  de  bonis  vacant,  (G.  10.  10).  Orotius  de  jure  belli  ac  pacis  Ubr. 
3.  cap.  21.  num,  14.  et  seqq.  et  Ubr.  2.  cap.  16.  num.  12.  Zoe^ius  ad 
Pandec.  h.  t.  num.  22.  This  should  hold  good  so  much  the  more  when 
it  is  agreed  that  the  benefits  were  conferred,  not  from  a  mere  desire 
of  the  Princeps  to  do  a  favor,  but  on  account  of  dessert,  or  even  of  a 
kind  of  nominate  or  innominate  contract ;  because  all  remuneration, 
even  in  matters  which  are  otherwise  of  strict  law,  seems  to  be  aided 
by  a  fuller  and  milder  interpretation.  Tyra/fuellus  ad  I,  si  unquam  8. 
cf.  de  revoc.  donat.  verbo  donaMone  largiius  num.  48  et  85.  Oovarruvias 
1.  variar.  resolut.  cap.  13.  in  fine,  Besponsa  Jurisc,  Soil,  part,  3.  vol, 
1.  consil.  187.  etpart.  3.  vol,  2.  consul,  240.  num.  11.  et  seqq,  et  part  4. 
consil.  64.  et  part.  5.  consil.  2.  pag.  9.  e^  11.  DD,  ad,  d,  I,  Z,ff,  h.  ^.(1.4). 

20.  Privileges  are  extinguished  in  various  ways ;  personal  privileges 
by  the  death  of  the  person  to  whom  given ;  real  privileges  by  the 
extinction  of  the  thing  conceded,  I,  in  omnibus  68.  I,  privUegia  196.  ff. 
de  regul.  juris  (Dig.  50. 17).  If  the  privilege  be  granted  to  a  State, 
a  college,  a  corporate  body,  a  camp,  and  these  are  overthrown  or 
dissolved  by  hostile  violence  or  an  incursion  of  robbers,  it  is  not  to  De 
thought  that  the  privilege  itself  thereby  perishes ;  but  rather  that  when 
the  college  is  restored,  and  the  State  or  camp  re-established,  the 
same  peculiar  law  ought  to  be  considered  as  remaining  as  it  formerly 
was :  for  it  would  be  very  unjast  that  to  those  already  sufficiently 
afflicted  by  fortuitous  accident,  without  their  own  fault,  and  who  are 
oppressed  by  warlike  calamity,  still  another  affliction  should  be  added, 
arg.  I.  aede  sacra  73.  ff,  de  contra,  emtione  (Dig.  18. 1),  I,  cum,  loca  36. 
ff.  de  religios  et  sumpt.  fun  (Dig.  11.  7).  It  would  be  otherwise  held  if  the 
State  had  lost  boundaries  on  account  of  a  delict,  or  the  camp  were 
destroyed,  or  the  body  of  men  disassociated  ;  for  then  their  restomtion, 
perhaps  broaght  about  by  thpir  own  connivance,  would  not  cause  those 
privileges  to  revive  which  had  been  once  extingpiished  by  law.  A  new 
concession  would  be  necessary,  for  nothing  would  be  more  absurd  than 
that  benefits,  lost  in  a  lawful  manner,  should  be  restored  to  their 
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former  Tigor  wiihont  a  new  exercise  of  will  by  the  Princeps  from 
whose  indnleence  alone  th^  had  proceeded.  Andr.  Gayl  libr,  2.  ohnrv. 
61.  num.  1.  2.  3.  6^  9eqq.     Zoeznu  ad  Pand.  h.  i.  num.  27.  28. 

21.  Whether  priyileges  expire  bj  the  revocation  of  the  grantor  is  not 
quite  clear.  I  see  that  a  distinction  has  been  made  hj  Andr,  Oayl  lib.  2. 
^<err.  60.  num.  ult.  and  Merula  in  praxi  libr.  1.  tU.  4s.  cap.  3.  num.  38, 
as  to  whether  the  concession  has  been  made  to  one  who  is  a  subject,  or 
one  who  is  not :  so  that  in  the  former  case  they  think  that  a  revocation 
is  often  permitted  to  the  Princeps,  but  not  in  the  latter.  But  aa 
subjects  are  not  any  more  to  be  defrauded  out  of  their  benefits  than 
strangers,  and  as  the  Princeps  is  not  less  bound  to  keep  faith  accord- 
ing to  the  law  of  nations,  with  both,  there  does  not  appear  to  be  any 
such  sufficient  reason  of  distinction  ;  whether  it  be  that  the  privileges 
in  question  arise  from  the  mere  favottr  of  the  Princeps  or  whether 
they  arise  from  some  antecedent  contract.  They  are  of  the  more 
correct  opinion  who  giye  to  the  Princeps  the  power  of  revocation  in 
those  privileges  which  flow  from  his  mere  liberaliiy,  without  any  pre- 
cedent or  subsequent  agreement  or  obligation,  and  which  he  has 
conceded  indefinitely,  without  any  mention  of  time,  or  (which  is  not 
infrequent)  as  to  which  he  has  reserved  to  himself  specially,  at  the 
time  of  concession,  a  power  of  revoking,  altering  or  diminishing.  For 
these  privileges  can  be  considered  to  be  had  and  possessed  by  the 
grantees  by  no  other  than  a  precarious  right,  nor  can  he  be  said  to  do 
any  injury  who  revokes  a  precarious  right,  or  uses  a  right  reserved  for 
himself,  even  if  there  be  no  peculiar  cause  of  revocation.  Besoldus 
deHibcU.  juris  ad  Pandect,  lihr.  1  num.  13.  Hugo  Orotius  Manud/uct.  ad 
JurUprud.  Boll.  libr.  1.  cap.  2.  num.  24.  Matthasus  de  auction.  Ubr.  2. 
cap.  7.  w.  61.  A  prudent  Princeps,  however,  will  feel  it  incumbent 
on  him  not  to  take  away  too  easily  and  rashly  in  the  evening  what  he 
had  graciously  that  morning  bestowed,  lest  he  incnr  the  disgrace  of  a 
shameful  vacillation  and  inconstancy  of  word  and  deed :  whence  in  a 
doubtful  case  it  will  not  be  presumed  that  he  revoked  the  privilege,  or 
wished  to  revoke  it,  according  to  Menochius  Ubr.  num.  6.  pra^sumpt. 
40.  But  if  on  the  ground  df  a  contract^  or  an  intervening  onerous 
cause,  such  as  anything  done  or  to  be  done,  or  a  gift  present  or 
future,  a  concession  has  been  admittedly  grailted,  or  on  account  of  such 
desserts  and  services  rendered  as  often  are  of  as  much  value  as  money, 
arg.  §  2.  Instit.  de  societate  (Inst.  32.  5),  the  Princeps  cannot  lawfully 
arrogate  to  himself,  out  of  the  plenitude  of  his  power  and  majesty,  the 
right  of  revoking,  changing,  or  diminishing  such  concessions :  unless 
just,  lawful,  and  sufficiently  weighty  and  newly  emerging  causes  of 
retraction  arise  which  are  to  be  given  effect  to  in  subsequent  cases. 
Besoldue  in  delibatis  juris  ad  Pandect,  lib.  1.  num.  13.  Zoezius  ad 
Pcmdect.  k.  t.  num.  30.  The  same  must  be  said  concerning  those  priv- 
ileges which  were  granted  by  agreement,  or  for  lighter  services,  or  by 
the  mere  benevolence  of  the  Princeps,  but  were  strengthened  by  an 
oath,  as  it  were,  as  fundamental  laws  taken  over  by  a  Princeps  on  suc- 
ceeding to  the  rule,  for  he  solemnly  binds  himself  to  the  observance 
of  all  privileges.  As  this  was  elsewhere  done,  so  it  has  been  also  the 
practice  during  the  reign  of  the  Counts  in  these  regions,  for  the 
people,  or  the  Count  representing  the  people,  does  not  swear  to  respect 
the  words  of  the  Count,  before  he  himself  has  sworn  to  do  the  same  by 
the  people,  and  thus  bound  himself  to  conserve  and  defend  the  privi- 
l^es.  Besoldus  d.  libr.  1.  nvm.  13.  Hugo  Orotitu  d.  lihr.  1.  cap.  2. 
num.  22.  et  seqq.     Conttdt  JeonsuU.  Holland  part.  5.  consil.  2.  pa^  18. 
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19.  20.  WheDoe  proceeded  thersolemn  promise  of  Philip  of  Burgundy 
Count  of  Holland,  not  to  grant  any  mandates  or  rescripts  to  the  pre- 
judice of  privileges  which  had  been  granted  to  the  towns  or  cities  of 
Holland,  11  Jime^  1452.  vol,  2.  placitorum  p,  658.  This  was  repeated 
by  the  privilege  of  Mary  of  Burgundy,  14.  Martii,  1476,  d,  vol,  2.  pag. 
658.  et  seqq.  And  although  the  Kings  of  Spain,  as  Principes  of 
Belgia,  in  many  corrupt  cases  thought  the  opposite  in  the  administra- 
tion of  civil  justice,  and  more  especially  of  crimina]  justice,  yet  what 
they  found  granted  as  privileges  to  States  and  others,  although  affect- 
ing the  very  right  and  power  of  their  majesty,  they  specially  decreed 
should  be  left  intact.  Ordinance  of  Criminal  Justice  of  King  Philips 
5  Juliiy  1570,  art,  15.  20.  79.  and  elsewhere^  1.  vol.  2.  pladtorum  pa^. 
1007.  But  if  privileges  for  a  certain  number  of  years,  or  in  perpe- 
tuity, have  been  so  obtained  that  they  were  manifestly  got  from  the 
grantor  by  the  suppression  of  truth  or  the  suggestion  of  falsehood,  it  is 
without  doubt  that  such  false  petitioners  may  be  as  quickly  deprived 
by  the  Princeps  of  the  effect  of  what  they  have  obtained,  as  is  shown 
by  what  1  have  already  laid  down  concerning  rescripts  which 
labour  under  such  defect  (ante).  It  is  approved  as  a  just  cause  of 
ademption  if  artificers,  workmen,  and  the  like  abuse  the  privilege 
conceded  to  them,  contrary  to  the  intention  of  the  Princeps  m  grant- 
ing it,  and  in  fraud  of  other  subjects :  as  was  unanimously  decided 
according  to  Jacohiis  Goren  observat,  27.  num.  157.  usque  ad  finem. 
Zoezius  ad  Pand,  h.  t.  nwn  29.  Also  if  under  allegation  of  a  privilege 
fhej  declare  the  law  for  themselves,  contending  for  the  privilege 
more  by  deeds  of  violence  and  arms  than  the  recognition  of  a  competent 
Judge  and  asking  his  aid.  Placitma  Car,  5.,  1  Aprils  1521,  vol.  2. 
pladtorum  pag.  2056.  This  is  very  true  if  the  whole  body  of  artificers 
has  thus  abused  the  privilege,  for  if  it  was  extended  to  the  whole  body 
and  the  offence  comes  from  individual  members  who  do  public  or 
private  harm  without  the  assent  of  the  whole  body,  but  under  cover  of 
its  privilege,  it  would  be  unjust  that,  from  the  act  perhaps  of  a  few, 
other  innocent  persons,  and  the  whole  body,  should  be  defrauded  out  of 
an  acquired  right.  For  the  punishment  ought  to  be  where  the 
blame  lies,  sins  ought  to  bind  their  own  authors  and  each  one 
ought  to  be  subjected  to  punishment  for  his  own  act,  not  made  the 
successor  of  another's  cnme :  besides  punishment  should  not  go 
further  than  where  the  delict  is  found,  I.  sancimus  22.  C.  de  posnis. 
(C.  9.  47),  I.  crimen  26.  ff.  de  pamis  (Dig.  48.  19),  arg.  cap.  si  dUi- 
genii  12.  in  fine  extra,  de  foro  competente.  Andr.  Gayl  Ubr.  2.  ohserv. 
60.  num.  14. 

22.  It  is  manifest  further  that  a  privilege  is  extinguished  by  renun- 
ciation, for  everyone  can  rightly  renounce  a  right  and  favour  intro- 
daced  for  himself,  I.  pen  C.  de  pactis.  (C.  2.  3),  whether  this  is 
expressly  done,  or  whether  the  wish  to  renounce  is  openly  declared  by 
deeds  and  acts  as  when,  where  a  privilege  consists  in  not  doing  a 
particular  thing,  an  act  is  done  totally  and  directly  contrary,  arg.  I. 
semper  5.  §  uit.  ff.  de  jure  invmunit.  (Dig.  50.  6),  joined  to  I.  Severus 
9,  §  1.  ff.  de  decurion.  (Dig.  50.  2),  as  if  one  who  is  elected  to 
any  body  or  college  which  has  an  immunity,  voluntarily  allows 
himself  to  be  entered  in  another  such  an  order,  whereby  he  at  once 
ceases  to  be  reckoned  among  the  members  of  the  former  college  and 
begins  to  be  subject  to  the  duties,  d,  II.  etl.  1.  2.  C.  de  hisquisponte 
mun.puh.subeunt.  (C.  10.43),  Hieron.  Schurpfius  cent.l.  consil.  14.  num. 
2.  Oayl  Ubr.  2.  observ.GO.  num.  10 :  provided  the  act  has  taken  effect,  not 
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liitlsmQrelj t&nt&tWo,  Praeses Eoerhardia  conail.  21.  paulopast  medium, 
Menochiu8  libr,  6.  praesumpL  41.  num,  12.  That  rennnciation,  bow- 
ever,  which  is  gathered  from  acts  and  deeds  oaght  to  have  the  strictest 
interpretation ;  for  a  rennnciation  of  one's  right  involves  in  itself  a 
kind  of  donation,  and  no  one,  where  there  is  a  donbt,  is  presnmed  to 
donate,  or  to  throw  his  right  away.  The  conseqnence  is  that  aDVone 
willingly  doing  that,  in  a  particnlar  case,  which  he  could  have 
declined  to  do  by  virtue  of  a  privilege,  and  thus  doing  but  one  single 
act  which  deviates,  it  is  true,  from  the  privilege,  bnt  is  not  directly  and 
wholly  contrary  to  it,  is  not  deprived  of  his  privilege  in  other  cases 
afterwards  arising.  For  if  anyone  has  obtained  an  immunity  from 
taxes  and  other  impositions,  or  freedom  from  personal  service,  and 
once  willingly  pays  the  tax  or  does  the  duty,  it  would  indeed  be  hard 
that  the  presumption  should  be  thence  drawn  that  he  desired  that  the 
benefit  of  his  immunity  and  excuse  should  be  lost  to  him  for  ever. 
The  duties  of  a  voluntary  guardianship  do  certainly  not  derogate  from 
privileges ;  this  is  laid  down  I.  voluntariae  12.  0.  de  excuscU,  %ut,  (C. 
5.  62),  nor  is  a  competent  privilege  lost  if  anyone  having  free- 
dom &om  public  duty  willingly  takes  upon  himself  any  office  of  honor, 
and  slightly  relaxes  his  public  right  in  order  temporarily  to  serve  the 
iiecessities  of  his  own  country  and  his  own  glory,  I.  qui  publici  2.  Ood. 
de  his  qui  sponte  pvhUca  mwiera  svheunt.  (C.  10.  43.)  Menochius 
Ubr.  6.  proBsumpt,  41.  num,  1.  et  seqq.  And/r,  Oayl  libr.  2.  observat,  60. 
nttwi.  10.  11.  12. 

23.  But  if  privileges  have  been  given,  not  to  individual  persons,  but 
to  a  whole  body  of  persons,  no  part  of  that  right  is  lost  to  the  whole 
body  through  the  renunciations  of  individuals,  nor  is  the  privilege 
overthrown  by  any  individual  acts  contrary  thereto ;  for  no  one  can 
alienate  the  right  of  another,  and  it  would  be  another's  right  as 
opposed  to  the  right  of  the  individual,  for  the  right  here  is  the  acquired 
right  of  the  whole  body,  ara.  I.  sicut  7.  §  si  quid  1.  ff.  quod  cujusque 
universit.  nomine  (Dig.  3. 4).  It  would  be  especially  unfair  if  the  acts  of 
individuals,  and  especially  of  a  few,  could  injure  all  the  members  of  their 
college  or  State  or  of  another  society,  arg.  cap.  sidiligenti  12.  in  fine 
extra,  deforo  competent.  Andr.  Oa/yl  lib.  2.  ohs.  60.  num.  13. 14.  Meno- 
chius  d.  l4br.  6.  prassumpt.  41.  num.  5.  Pra>eses  Everhardus  consil.  21. 
prope  finem.  I  need  not  say  that  it  is  not  infrequent  that  where  a 
privilege  is  given  to  a  public  body,  not  even  its  members  can  renounce 
it  so  as  to  take  away  the  power  of  using  the  privilege  for  themselves 
and  themselves  only.  For  which  reason,  although  on  the  principles  of  the 
Soman  law,  it  was  free  to  anyone  to  renounce  the  prescription  of 
forum  with  which  he  was  armed  on  account  of  military  rank  or  the 
prerogative  of  dignity  or  priesthood,  I.  pen.  0.  de  pa^etis  (C.  2.  3)  by 
the  rescripts  of  the  Pontifects,  it  was  decreed  on  the  contrarv,  that  no 
clergyman  should  ag^ee  by  any  pact  to  submit  himself  to  the  secular 
Courts  the  reason  being  added  that  it  was  not  a  personal  benefit  bnt 
rather  a  privilege  granted  to  the  whole  ecclesiastical  college,  one  which 
could  not  be  derogated  from  by  the  pacts  of  private  persons,  d.  e. 
diligenti  12  in  fine  extra  de  foro  compet.  And,  generally,  whenever 
privileges  have  a  *^  null  and  void  '*  clause  (as  they  say)  annulling  all 
acts  done  to  the  contrary,  I  find  it  generally  laid  down  by  the  commen- 
tators that  such  privileges  are  neither  lost  by  renunciation,  nor  by  any 
act  done  contrary  thereto.  Andr.  Gh/yl  d.  lihro  2.  observat.  60.  nwm* 
12.  Hieron.  Schurpf.  cent  1.  consil.  14.  num.  3.  Menoehius  libr.  6. 
praesfumpt  41.  mum.  10. 


78  Yost's  paimdsctb. 

24.  It  is  donbtfnl  whether  privileges  porisli  by  prescription.  It 
they  consist  in  doing  a  thing,  and  in  the  exercise  of  any  act,  and  if 
dnring  the  whole  time  which  the  laws  or  cnatoms  of  any  State  have 
fixed  as  the  tiaie  of  prescription,  no  opportunity  for  their  exorcise  has 
arisen,  the  privileged  person  cannot  be  met  with  a  plea  of  prescription. 
As  prescription  cannot  mn  as  against  one  who  is  not  able  to  act,  so 
no  blame  or  negligence  can  attach  to  those  who,  as  much  as  they 
might  have  wished  it,  were  without  suitable  objects  for  the  use  of 
such  privilege,  and  this  is  the  chief  reason  for  admitting  prescription, 
arg,  I.  et  Atilidnus  35.  ff.  de  servit  praed.  rust.  (Dig.  8.  3).  And  as  it 
seemed  inequitable  that  a  right  of  road  for  the  purpose  of  burial  should 
be  prescribed  because  it  had  been  too  long  disused,  inasmuch  perhaps  as 
no  one  had  died  who  could  be  carried  there,  I.  iter  4.  ff.  quenutdm. 
servit.  amit.  (Dig.  8.  6),  so  ii  would  be  equally  absurd  that  anyone 
should  be  deprived  of  the  rights  of  jurisdiction  or  sole  rule  (which  is 
now  reckoned  among  privileges)  because  perhaps  in  the  course  of  a 
whde  century,  or  a  longer  time^  no  one  had  been  apprehended  for 
punishment  or  for  bodily  torture.  The  same  principle  must  hold 
good  in  similar  cases.  DLon  Ghthofred.  in  not.  ad.  d.  I.  i.  Andr.  Oayl 
Uhr.  2.  observ.  60.  »«im.  2.  3.  Oarpzomus  definit.  forens.  part  2.  con&tiJt. 
3.  defm  23.  Ant.  Faber  God.  libr.  7.  tU.  13.  def.  10.  Bat  certainly, 
if  the  opportunity  of  exercising  the  privilege  had  not  been 
wanting,  and  the  grantee  had  not  used  it  from  that  time  onwards 
through  the  whole  period  fixed  by  law  or  custom  for  the  period  of 
prescription,  it  is  undoubted  that  it  would  perish  by  prescription. 
And  thus  by  not  using  the  right  of  market  days  obtained  from  the 
Princeps,  for  the  space  of  10  years,  he  who  had  the  right  lost  it,  as 
Modestinm  teaches  I.  1.  ff.  de  nundinis  (Dig.  50.  11).  Menochius  Uhr.  6* 
praesumt.  41.  nvmi.  16.  Andr.  Oayl  d.  libr.  2.  observ.  60.  num.  1.  2. 
Oarpzovius  d.  defin.  23.  Hieron  Schwrpf.  part  1.  consU  14.  num.  1.  2. 
If  the  privilege  consist  in  any  kind  of  monopoly,  as  if  only  those  thus 
donated  shall  exercise  this  or  that  kind  of  workmanship,  as  for  instance 
that  it  shall  be  allowed  to  them  only  to  brew  beer  witnin  the  fortified 
towns  and  not  in  the  country,  to  exercise  the  calling  of  shipwrights,  &c., 
as  we  find  was  conceded  to  certain  States  of  Holland  by  Charles  Y. 
11  October^  1531,  vol.  1.  placitortMn  pa^.  1268  et  18  Januari^  1549.  vcl. 
2.  pag.  2060,  prescription  applies  to  such  privileges  also,  in  so  far  at 
least  that  when  they  have  exercised  this  trade  in  the  country  for  the 
time  necessary  for  prescription,  the  State  not  interposing  nor  creating 
any  impediments,  then  they  are  clothed  with  this  particular  right,  and 
cannot  afterwards  be  compelled  by  the  authority  of  the  courts  to 
discontinue  this  ttade  ;  the  States  retaining  their  privileg^e  and  their 
right  to  interfere  as  far  as  it  concerned  all  others  who  wish  to 
establish  new  establishments  in  the  country,  and  to  carry  on  such 
trade,  or  with  those  who  have  already  exercised  such  right,  but  not 
yet  continued  it  for  the  period  of  porescription ;  the  axiom  of  law  thus 
prevailing  that  so  much  is  prescribed,  or  its  prescription  interrupted, 
as  is  possessed  and  no  more,  arg.  Z.  1.  §  «i  qyis  hoc.  et%h.  ff.de  itin. 
actuque  privat  (Dig.  43. 19),  l.Jundum  7  %l.ff.  pro  enUore  (Dig.  41.  4), 
I,  qviod  meo.  18.  §  ult.  ff.  de  acqvdr.  vel  amitt.  possess.  (Dig.  41.2),  I. 
rerum  mixtura  30.  §  uU.  ff.  de  usurp,  et  usucap.  (Dig.  41.  3).  Consult, 
Jctorum  HoUand.  part  3.  vol.  1.  consU  168.  Ani.  MaUhaeus  de  auction, 
libr,  2.  cap.  7.  num.  84.  85. 

25.  A  privilege,  is  not  extingoiahed  by  the  death  of  the  Princeps 
who  conceded  it»  whether  it  be  real  or  penwniU,  whether  it  be, given 
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absolutelj  or  so  that  it  is  revocable  at  the  ivill  of  the  grantor.  For 
although  this  revocabilitj'  at  will  of  the  grantor  depends  wholly  on 
the  wish  of  the  Princeps,  and  although  it  commonly  obtains  that  what 
depends  on  the  free  will  and  power  of  anyone  ceases  with  his  death 
since  human  wish  does  not  extend  beyond  the  end  of  life,  L  locaUo  4. 
ff.  hcati  (Dig.  19.  2),  and  although  a  gratuitous  concession  g^iven  at 
the  pleasure  of  the  g^ntor  is  saidf  to  expire *"  with  his  death,  as  if  his 
pleasure  then  ceases,  c<tp,  H  gratiose  5  de  rescriptis  in  6,  it  must  yet 
be  borne  in  mind  that  the  Princeps  as  such  never  is  civilly  wanting, 
never  dies,  but  remains  in  his  successors.  Whence  since  by  the 
natural  death  of  him  who  is  Princeps,  or  fills  anv  other  office,  those 
things  are  not  extinguished  which  were  left  to  tne  Princeps  as  such, 
or  to  another  filling  a  position  of  dignity  (although  they  were  in  other 
respects  of  such  a  nature  that  they  would  be  extinguished  by  death), 
but  are  transmitted  to  his  successors  in  office,  as  if  they  were  not 
given  to  the  person,  but  to  the  office  of  Princeps  or  the  other  dignity 
itself,  I  quod  Principis.  56.  jgf.  de  legaUs  (Dig.  30. 1),  2.  I.  annua  20.  § 
l,ff,  de  annuis  legatis  (Dig.  33. 1),  thence  it  is  proper  by  similitude 
of  reason  that,  the  Princeps  being  exempt  from  human  things,  if 
endowed  with  majesty  and  as  Princeps  he  had  given  benefits  to  be 
revoked  at  pleasure,  they  do  not  die  with  him ;  but  following  the 
transmissible  nature  of  such  grantor  himself,  his  successor  in  rale  has 
at  all  times  the  power  of  revoking  them.  Nor  should  the  words 
which  occur  in  d.  L  4iff,  hcati  and  in  d.  cap,  si  gratiose  be  taken  in 
any  other  sense  than  it  is  at  the  discretion  of  the  successor,  whenever 
he  wishes,  to  revoke  as  quickly  as  he  likes  concessions  made  in  this 
way,  just  as  if  they  had  been  taken  away  by  the  death  of  the  grantor. 
This  interpretation  is  very  greatly  assisted  by  the  conjunction  of  the 
word  precarii  with  locatione  in  d,  I.  4,  for  otnerwise  it  is  agreed  that 
the  concession  of  a  thing  held  at  will  of  grantor  {precarium)  is  ipso 
jure  terminated  at  the  death  of  the  receiver,  but  not  by  the  death  of 
the  grantor ;  it  rather  passes  to  the  heir  of  the  grantor,  and  what  any 
one  asked  at  the  will  of  Titius,  that  also  it  seems  be  could  ask  precario 
from  the  heir  of  Titius  L  quaesitum  est  8  §  quod  a  Titio  1.  I,  cum 
precario  12.  §  l,ff.  de  precario  (Dig.  43.  26).  Andr.  Oayl  lihr,  2.  o6». 
60.  num.  15.  16. 

26.  When  anyone  armed  with  a  privilege  (whether  he  be  a  private 
person,  or  a  college,  a  municipality,  or  a  State)  is  disturbed  and  impeded 
m  its  exercise,  it  is  not  meet  that  he  should  contend  for  his  right  with 
a  violence  of  deeds  or  with  arms,  even  if  one  State  suffers  a  violation 
of  its  privileges  at  the  hands  of  another  State  :  especially  if  the  im* 
pediments  arise,  not  in  the  territory  of  the  privileged  State  itself,  but 
elsewhere.  But  it  is  not  prudent  even  in  our  own  country  to  seek  a 
remedy  by  the  law  of  retaliation,  or  by  reprisals,  as  it  is  called :  lest 
occasion  be  thus  given  for  a  greater  tumult  and  the  beginning  of  a  civil 
war  arg,  I.  non,  est  8ingulisl76,  ff.  deBegul,  jur.  (50. 17)  placitum  Garoli 
5.  1.  Aprilis  1521.  voL  2  placitorum  pag.  2056.  We  should  rather  try 
to  protect  our  rights  by  a  suit  before  a  judge,  for  he  is  the  competent 
judge  of  both  injury  and  injured  :  and  that  by  possessory  remedies  ;  or 
if  the  privileges  of  one  State  (of  Holland)  are  infringed  upon  by  the 
decree  of  another  State,  then  by  appeal  to  a  higher  tribunal.  For, 
although  it  belongs  more  to  politics  than  to  law  to  lay  down  municipal 
decrees  and  statutes,  for  which  reason  the  discussion  of  matters  of  this 
sort  might  seem  to  be  beyond  the  power  of  the  tribunals  :  yet  you  will 
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deserTedlj  call  the  discussion  more  a  juridical  than  a  political  one,  when 
the  controversy  is  whether  bj  sach  a  mnnicipal  law  or  decree  or  evea 
act,  the  right  of  another,  acquired  by  privilege,  is  taken  away.  CotuuU. 
Jctorwfii  HolL  part  3.  vol,  1.  consiL  186  et  pari  4.  consil,  145,  146,  quae 
repetita  part  5.  condl.  217.  More  than  once  within  my  memory,  and 
with  a  happy  issue,  have,  in  defence  of  the  rights  of  our  State  and  the 
protection  ot  its  privileges,  mandates  been  obtained  from  the  Supreme 
Court,  for  the  purpose  of  conserving  possession,  against  those  who 
endeavoured  to  disturb  our  rights. 


TITLE  IV.-P^RT  a. 


ON  STATUTES. 


SUMMARY. 


1.  Bel||puin,  even  federated  Belffiom,  differs  in  its  laws  and  institntions ; 

in  all  save  its  langna^.  TheiiBfore  very  difficult  questions  arise  as 
to  the  anthority  and  individual  force  of  statutes,  laws,  and  customs 
of  provinces  and  municipalities  in  the  conflict  of  this  divenity. 
These  may  be  answered  by  three  inquiries — 

a.  How  far  can  a  people  extend  and  protect  its  own  laws  and  exclude 
other  laws  from  within  its  own  limits,  h.  In  how  &r  the 
comity  of  nations  liberally  allows  the  extension  of  statutes  and 
decrees  beyond  the  territory  of  the  lawgiver,  no  law  binding  him 
thereto,  and  how  far  treaties  have  been  made  between  neighbouring 
States  to  preserve  this  comity,  c.  In  how  far  a  citizen  or  foreigner 
can  recede  from  the  provisions  of  the  municipal  or  provincial  law, 
whether  by  express  agreement  or  tacit  pact  presumea  from  ciroum« 
stances.  £ito  this  discussion  as  to  the  interpretation  of  statutes 
will  not  only  enter  the  laws  made  by  inferior  magistrates  but  also  by 
the  Princeps  or  populus,  whether  express  or  sanctioned  b^  custom : 
of  the  (jermans,  Anglians,  Gkkuls,  Hollanders,  and  Ultrajectini,  there- 
fore all  the  lawsof  all  nations  save  the  civil  and  canon  law.  Also  the 
personal  decrees  of  judges  as  to  individual  rights,  declaration  of 
prodigals,  infiunous  persons,  grant  of  venia  satatis,  Ac, 

2.  The  leading  distinction  of  persons  is  into  real,  personal  and  mixed.    The 

result  of  much  discussion  as  to  these  is  that  personal  statutes  are 
those  relating  to  the  general  status  of  men,  their  capacity  or  inca- 
jMoity,  whether  mention  be  made  of  a  res  or  not,  provided  the  inten- 
tion be  to  legislate  not  as  to  the  thing  but,  witn  a  few  exceptions, 
as  to  the  person  :  thus,  whether  a  citizen  or  a  stranger,  noble  or  igno- 
ble, infiimous  or  not :  whether  by  age  and  position  he  can  testate  ,* 
whether  a  woman  or  minor  can  contract  without  husband's  consent 
or  tutor's  authority :  declaration  of  a  prodigal :  grant  of  venia  cBtaiis: 
interdiction  from,  or  admission  to,  ranks  of  advocate,  court,  business 
or  trade,  be  a  notary  and  the  like. 

3.  Beal  statutes  refer  chiefly  to  things  and  disputes  concerning  them, 

wheUier  there  be  mention  of  person  or  not,  as  long  as  the  primary 
intention  of  legislator  was  as  regards  things  and  not  persons :  e,g., 
right  and  order  of  intestate  succession :  admission  or  prohibition  of 
donations  among  spouses :  limitation  of  marriage  community :  tes- 
tamentary disposition  admitted  in  some  places,  lorbidden  in  others. 

a 
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4.  Mixed  statntes  treat  neither  of  persons  nor  things,  but  acts  by  persons 

concerning  things,  judicial  or  extrajudicial,  and  their  form,  mode 
and  solemnities.  This  threefold  division  Paul  Voet  has  adopted, 
and  Grotius  and  Yinnios. 

5.  On  first  principles  neither  real,  personal,  nor  mixed  statutes  have  per  »e 

force  beyond  the  territory  of  the  legislator,  nor  in  foreign  States 
without  the  consent  of  their  legislatures ;  remembering,  liowever, 
that  a  subject  may  be  so  either  with  respect  to  goods — Shaving  goods 
within  a  territory,  though  he  is  domiciled  elsewhere ;  or  in  respect 
of  persons — having  a  domicile  here,  although  the  greatest  part  of 
his  goods  is  situated  elsewhere.,  or  being  a  temporary  subject  while 
remaining  in,  or  passing  through  a  country.  . 

6.  There  being  no  difference  as  to  real  statutes,  they  are  not  further 

discussed. 

7.  Some  think  that  personal  statutes  have  operation  beyond  the  territoxy 

of  the  legislator :  that  if  at  the  place  of  domicile  he  has,  or  has  not,  a 
certain  capacity  he  is  considered  so  everywhere :  that  when  the  rieht 
and  capacity  of  persons  to  do  civil  acts  is  in  question,  it  is  decided 
by  the  law  of  the  domicile,  which  thus  obtains  everywhere, 
whether  the  statute  of  the  domicile  applies  to  individuals  or  to  a 
particular  class :  that  hence  one  who  is  a  minor  or  major  at  his  domi- 
cile is  everywhere  regarded  so,  even  where  a  greater  or  a  lesser  age 
makes  a  major :  that  one  declared  infamous,  or  prodigal,  noble,  or 
legitimate  at  his  domicile,  is  so  wherever  he  eoes,  without  change. 
But  in  answer  to  this  principle  that  personu  statutes  bind  else- 
where, the  author  proceeds  to  show  that  this  is  a  wrong  principle, 
and  that  personal  statutes  cannot  egrede  the  country  of  the  legis- 
lator any  more  than  real,  statutes ;  for  both  real  and  personal  statutes 
derive  their  existence  £rom  the  legislator,  who  is  however  limited  by 
his  jurisdiction  and  has  no  authority  extending  vrithout  its  limits. 
Nor  has  the  legislator  ptnoer  to  enforce  obedience,  bevond  his 
limits,  to  his  declaration  that  a  person  has  capacity  to  ao  acts  or 
not  to  do  them.  The  usual  plan  is  to  obtain  letters  reonisitorial, 
by  which  the  magistrate  abroad  is  asked,  as  a  favor,  to  allow  execu- 
tion of  immovable  property :  which  letters  are  sometimes  refused. 
Several  arguments  are  given  in  proof  of  the  iion-recognition  else- 
where of  statutes  of  domicile. 

8.  That  the  contrary  was  the  case  with  Borne  and  her  provinces,  the  author 

shows  not  to  be  inconsistent,  for  they  were  all  under  one  Prin- 
ceps,  who  appointed  the  different  magistrates,  and  thus  allowed  a 
tutor  appointed  at  Bome  to  have  administration  everywhere,  and 
a  sentence  passed  there  to  be  executed  elsewhere.  With  us  it  is 
different.  There  are  many  diverse  regions,  laws,  constitutions, 
without  a  common  head  or  supreme  ruler  who  would  command 
uniformity  of  action  among  magistrates.  The  author  proceeds 
elaborately  to  controvert  the  opinion  of  certain  jurists  who  hold  that 
personal  statutes  should  have  effect  everywhere. 

9.  Still  the  statutes  of  the  domicile  accompany  one  journeying  in  or 

passing  through  another  country,  as  far  as  the  goods  of  the 
domicue  are  concerned,  but  not  further.    Thus  if  one,  declared  a 

grodigal  in  Holland,  went  into  Ultrajectina  or  Vriesland  (where 
e  would,  on  the  principles  alreadv  laid  down  certainly .  not  be 
regarded  as  such),  and  contracted  there  and  returned  to  Holland, 
he  could  not  there  be  sued  on  such  contract.  Or  if  a  filius  fi&mUias 
testate  in  Yrieslaad  (where  the  power  to  do  so  is  denied  him)  his 
testament  would  bold  good  in  Holland  as  io  the  goods  situated 
there.  The  judge  of  the  domicile  is  not  prevented  &m  making  a 
rule  forbidding  his  subject  by  domicile  to  do  anything  in  regard  to 
immovable,  situated  elsewhere  or  to  do  soy  act  there,  under  a 
penalty  executable  on  his  retnm,  or  even  during  his  •bsenoe,  on  the 


yoit's  fandscts.  88 

goods  at  the  domicile,  if  the  penalty  were  a  fine.  States  may  justly 
and  reasonably  therefore  prevent  citizens  sning  each  other  beyond 
the  domicile,  &c.,  on  pain  of  punishment. 

10.  The  same  nrinciples  apply  to  mixed  statates.    Therefore  one  magistrate 

is  bonna  to  ratify,  in  regard  to  goods  situated  in  his  jurisdiction, 
dispositions  made  elsewhere,  according  to  the  law  of  such  other 
place,  and  not  observing  there  the  law  of  the  place  of  situation. 
Thus  in  Frisia  seven  witnesses  are  required  for  a  will,  in  Holland 
two  with  a  notary.  If  a  Frisian,  then,  or  a  Hollander,  testate  in 
Frisia  concerning  Frisian  goods,  before  a  Frisian  notarv  and  two 
witnesses,  undoubtedly  the  disposition  would  be  null.  JNor  would 
a  Frisian  nudge  accord  force  to  it  even  if  the  three  parties  were 
known  to  oe  of  the  most  authority  and  faith.  Or  if,  in  the  converse 
case,  a  Hollander  or  Frisian  testated  according  to  Frisian  goods  in 
Holland,  before  a  notair  and  two  witnesses,  and  therefore  without 

S'oper  solemnity,  the  Frisian  judge  wonld  not  recognize  such  a 
sposition,  for  the  most  unimpeacnable  in  his  own  country  could 
not  so  testate.  If  a  magistrate  have  power  wholly  to  forbid  testa- 
mentary dispositions  concerning  things  in  his  territory,  why  not, 
still  more,  pass  a  law  not  to  allow  any  other  dispositions  conooming 
things  in  his  territory  when  not  made  according  to  his  solemnities. 
Illustrious  authors  have  held  that  acts  done  by  minors,  without  full 
solemnities  according  to  the  place  of  the  act,  are  inoperative  as  to 
goods  in  countries  where  greater  solemnities  are  needed. 

11.  Therefore  it  is  established,  I  think,  that  all  real,  personal,  mixed 

statutes  (or  whatever  other  division  be  adopted)  lose  their  effect, 
entirely,  beyond  the  territory  in  which  passea,  and  that  a  judge  of 
another  countxy  is  not  bouncC  in  regard  to  thinss  situated  in  his 
country,  necessarily  to  follow  laws  not  his  own.  More  especially  if 
they  relate  to  succession,  powers  of  testating,  or  contracts,  in  regard 
to  which  movables  follow  the  law  of  the  domicile  and  not  the  situa- 
tion. For  the  judge  of  the  domicile  would  have  no  jurisdiction 
over  things  dispersed  over  distant  regions.  By  a  fiction  of  law, 
therefore,  it  was  considered  that  the  testator  intended  to  consider 
the  movables  (which  are  unbound  to  place),  as  at  the  domicile  when 
he  testated,  and  if  the  judge  of  the  domicile  do  lay  anything  down* 
as  to  goods  situated  elsewhere,  it  is  taken  to  be  as  if  he  considered 
they  were  at  the  domicile.  The  laws  of  different  places  differ  as  to 
what  are  movables  and  what  immovables ;  some  are  movables  here 
and  immovables  there.  Large  trees  adhering  to  the  soil  are  every- 
where considered  immovabfes  except  in  Flanders,  where  they  are 
movables.^  What  are  regarded  as  movables  by  the  law  of  the 
domicile,  immovables  by  the  law  of  the  situation,  are  ruled  by  the 
law  of  the  situation ;  the  magistrate  not  being  even  allowed  in 
oomity  to  hold  that,  as  movables,  they  follow  the  domicile. 

12.  But  on  principles  of  comity  mutuality  of  statutes  is  given  and  taken, 

and  magistrates  depart  from  the  rigor  of  the  law  thus  stated.  As 
to  immovables  magistrates  cannot  depart  from  the  principles  laid 
down  but  must  strictly  adhere  to  the  law  and  regard  immovables  by 
the  law  of  their  situation.  But  as  to  testation  in  regard  to  mova- 
bles, when  the  question  arises  whether  that  shall  oe  allowed  or 
intestate  succession  admitted:  donation  permitted  or  forbidden 
between  husband  and  wife,  &c.,  by  common  consent  of  aJl  nations, 
there  is  a  relaxation  of  the  strict  law,  and  it  is  a  general  rule  of 
comity  everywhere  adopted  in  practice,  that  in  cases  of  doubt, 
movables  are  regulated  by  the  law  of  the  owner's  domicile  wherever 
they  may  really  oe  situated. 

18.  And  so  as  to  mixed  statutes,  respecting  the  solemnities  of  acts  done, 
the  observance  of  the  solemnities  of  the  pkoe  of  the  act  is  sufficient ; 
so  thai  what    is  there  properly  done  extends  to  movables  and 
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immovables  situated  elsewhere,  where  very  different  solemnities  are 
needed. 

14.  Unless  anj7one  went  abroad  in  order  to  avoid  the  more  difficult  and 

expensive  solemnities  of  his  domicile,  without  necessity,  and  in  £rand 
of  the  statute,  and  then  return.  For  then  it  cannot  be  expected  that 
the  foreign  acts  thus  solemnized  should  regulate  the  goods  at  the 
domicile  or  the  validity  of  a  will,  since  he  who  deliberately^  and 
fraudulently  spurns  and  circumvents  the  law  of  the  domicile  is  un- 
worthy of  any  benefit  or  comity.  Thus  one  who,  knowing  that  the 
taxes  to  be  paid  to  the  fisc  on  sealed  charter  were  higher,  went 
abroad  to  defraud  the  stamp  law  to  another  place  where  there  were 
no  stamps,  and  having  had  the  deed  executed  returns  to  his  domi- 
cile. Or  where  the  statute  expressly  forbids  that  an  act  shall  be 
done  beyond  the  jurisdiction  and  without  other  solemnities. 

15.  How  if  one  anywhere  does  an  act  without  observing  the  local  solemnities, 

but  observes  the  solemnities  of  the  place  of  domicile  or  situation  which 
are  different  or  less.  Some  authorities  pronounce  such  acts  of  no 
effect ;  but  without  just  reason.  For>  as  nas  been  shown  aiUe  one  is 
a  subject  by  reason  of  domicile  or  of  immovables,  and  eveiy  magis- 
trate defends  his  power  as  far  as  he  can.  It  would  be  unjust  to  a 
subject  in  either  of  these  wavs  if  the  magistrate  do  not  hold  pood  his 
will  or  contract  in  respect  of  goods  in  the  magistrate's  territory,  in 
as  far  as  he  sees  that  the  statutes  of  his  country  have  been  observed 
in  regard  to  solemnities,  especially  as,  thus  defending  the  force  of  his 
own  statute,  he  does  not  thus  overthrow  what  is  elsewhere  done  and 
cannot  be  said  to  do  injury  to  the  laws  of  neitrhbouring  magistracies. 
Take  the  case  of  an  Ultrajectine  having  his  domicile  there,  possessins 
immovables  in  Holland,  dying  in  Frisia,  having  there  made  a  wiu 
before  a  notarv  and  two  witnesses,  and  with  the  necessary  solemnities 
required  in  Holland  and  Ultrajectina,  the  authorities  of  Holland 
would  fairly  and  equitablv  sustain  such  a  disposition  in  regard  to 
Holland  immovables,  and  the  Ultrajectini  as  to  immovables  there 
situated,  but  in  regard  to  movables  situated  anywhere,  would  rule  as  if 
they  were  by  fiction  situated  in  the  law  of  the  domicile.  For  in  disputes 
concerning  them  he  finds  the  prescribed  laws  followed,  just  as  the 
pnetors  upheld  wills  which  though  invalid  according  to  the  strict 
civil  law,  had  the  solemnities  required  by  him.  It  is  just  that  he 
should  not  be  thought  worthy  of  fine  benefit  of  a  statute  who  did  not 
observe  its  solemnities,  but  acted  contrary  ;  but  on  the  contrary  the 
advantage  of  the  statute  cannot  be  refosed  to  him  who  has  observed 
it,  in  regard  to  the  goods  in  the  territory  of  the  State.  Some 
authors  admit  this  only  in  regard  to  statutes  &vourable  to  the 
domicile  but  deny  it  beyond.  But  Yoet  differs  from  them ;  and 
thinks  it  should  be  a  genertd  rule. 

16.  The  author  here  proceeds  to  discuss  in  how  &r  personal  statutes  have 

effect  beyond  the  territory  of  the  legislator  by  a  cetiain- comity  in 
regard  to  things  situated  in  another  territory.  But  in  the  absence 
of  certain  rules  of  definition  or  generally  approved  principles  re- 
ceived by  the  mutual  tacit  consent  of  nations  ne  prefers  to  treat  of 
each  subject  under  its  own  head.  Whether  one  could  testate  in  the 
place  of  the  domicile,  can  testate  over  things  situated  elsewhere 
where  the  law  declares  him  incapacitated,  and,  whether  one  emanci- 
pated or  declared  a  prodigal  in  the  place  of  his  domicile,  is  thus 
to  be  regarded  everywhere  in  regard  to  immovables,  eveiywhere 
situated,  etc. 

17.  Lest  the  exchanges  of  comity  should  be   vague  and  uncertain  and 

often  not  mutual,  and  lest  one  country  shouM  deny  to  another  what 
it  had  itself  previously  obtained,  special  conventions  were  often 
made,  or  inveterate  customs  having  force  of  conventions,  defining 
what  each  ooantxy  was  to  do.  Thus  customs  have  ladd  it  down  in 
many  places    that    judgments   elsewhere   obtained  were  allowed 
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ezeoaiion  on  the  goods  in  another  conntr]^,  when  the  judge  was 
prayed  thereto  as  to  the  goods  within  his  jurisdiction.  It  has  also 
Deen  agreed  between  coantries  that  a  curator  appointed  at  the 
domicile  to  one  who  was  dead  there  or  surrendered,  and  the  like, 
should  have  right  and  authority  for  goods  situated  in  another 
territory,  although,  at  the  place  of  the  domicile,  the  lesser  part  of  the 
goods  and  numW  of  credttors  was  to  be  found,  and  further  that  the 
settlement  as  to  the  order  of  creditors  should  be  made  where  the 
curator  was  appointed. 

18.  In  how  feiT  is  it  allowed  to  private  persons  to  depart  by  pact  and  con" 

tract,  from  the  law  P  A  distinction  must  be  made  between  public 
acts,  including  forms  and  solemnities  of  proceeding,  and  private 
acts  for  the  benefit  of  private  persons.  As  public  law  cannot  be 
changed  by  pact,  and  the  rights  of  the  State  are  not  matter  of  com- 
merce, the  consequence  is  that  a  private  person  cannot  validly 
contract  in  matters  not  concerning  nis  own  private  estate  but  con- 
cerning public  things  and  public  loss.  With  regard  to  statute 
proviaions  having  rSerence  only  to  private  rights  and  utility,  it 
should  be  noted  if  they  are  prohibitory  or  simply  disposing  what 
was  to  be  done  in  particular  cases.  Prohibitory  statutes  are  those 
which  nominately  forbid  anything  to  be  done,  e.g.,  that  no  one 
marrying  a  second  time  can  leave  more  to  his  spouse  than  the  least 
portion  io  the  children  of  the  first  marriage :  that  there  shall  be  no 
community  where  the  marriage  was  entered  into  with  antenuptial 
contract:  that  spouses  should  not  donate  each  other  nor  &vour 
each  other  by  testament :  that  wills  should  not  be  as  to  immovables. 
Those  are  not  prohibitory  which  are  merely  negatively  laid  down :  that 
marriage  does  not  bring  community  between  spouses,  or  a  spouse  does 
not  succeed  to  a  deceased  sx>ouBe.  Whatever  is  done  contrary  to 
such  prohibitory  law  is  void  as  regards  property  situated  in  the 
prohibited  country,  whether  by  those  domiciled  there  or  residing 
elsewhere,  where  no  such  law.  Thus  a  Hollander,  e.g.,  would  in 
vain  bequeath  his  movable  property  in  Ultrajectine  to  his  wife,  or 
testate  as  to  movables,  where  testating  them  was  forbidden.  More 
fully  discussed  in  their  proper  places.  If  the  law  as  to  private 
persons  is  not  prohibitory  out  merely  disposing,  without  doubt  such 
laws  can  be  receded  from  by  private  pact  or  contract.  Where 
States  prescribe  the  snccesion  ah  miesUito,  a  testator  can  depart 
from  the  order  of  succession.    Community  of  goods  is  in  many 

§  laces  allowable  but  can  be  wholly  or  partly  departed  from  by 
otal  pact.  So  where  only  the  community  of  profit  is  without 
further  prohibition  enacted,  the  common  gain  can  be  extended  by 
pact  to  all  the  goods  of  the  marriage.  Therefore  the  Frisian  can 
validly  contract  by  antenuptial  contract  for  a  universal  communion 
as  to  a  particular  thing  existed  in  Frisia,  althouj^h  the  Frisian  law 
only  allowed  a  particular  community  in  mamage.  Nor  on  the 
contrary  can  Hollanders  be  prohibited  from  renouncing  the  Statute 
Law  of  Holland  which  provides  for  a  general  communion,  if  satisfied 
with  a  particular  community  of  gain. 

19.  The  recession  may  be  express  or  tacit.    As  one  is  supposed  to  know  or 

easily  to  learn  the  law  of  his  domicile,  but  not  of  other  lands  where 
probably,  being  rich,  his  goods  are  dispersed,  the  presumption  is, 
where  doubtful,  that  a  person  has,  in  contracting  as  to  nis  own 
things,  gone  according  to  the  law  of  the  domicile,  for  if  he  had 
wished  otherwise  he  could  have  distinctly  so  contracted.  The 
universal  community  of  goods  in  force  in  marriage  at  the  place 
of  the  domicile  extends  to  all  goods  even  in  places  where  such 
community  is  unknown,  but  not  to  those  places  where  only  a  partial 
community  of  acquests  is  in  vogue. 

20.  But  these  tacit  and  presumed  pacts  do  not  extend  to  goods  situated 

where  there  is  a  prohibitory  statute,  for  the  force  of  a  statute  can- 
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not  be  taken  away  by  express  x)aot  as  before  described.  Nor  is  one 
supposed  to  bave  farther  adhered  to  the  law  of  the  domicile  than 
the  law  of  the  domicile  allows  a  citizen  to  recede  by  pact  from 
the  statnte  laws.  For  the  law  of  the  domicile  may  be  peremptory 
and  not  allow  a  recission  from  the  law  as  it  stands. 

21.  This  presumption,  so  to  follow  the  law  of  the  domicile*  ceases  where 
there  is  no  disposition  at  all.  Therefore  where  one  dies  intestate. 
Here  are,  as  it  wore,  sets  of  heirs  one  for  each  place  where  property 
is  situated.     Ordinary  tes. 


1.  What  Julius  Gsasar  anciently  said  of  the  Qanla,  libr.  L  de  bello 
OaUico  in  pr.^  viz.,  "  that  they  were  diverse  in  language,  in  institn* 
tiona,  and  in  laws,"  is  also  very 'true  of  the  whole  of  Belgium,  and,  if 
yon  except  language,  true  also  of  the  federated  provinces.  Whence  there 
frequently  arise  the  most  intricate  and  almost  inexplicable  controversies 
as  to  the  authority  and  force  of  statutes,  laws,  and  customs,  as  well 
provincial  as  municipal :  how  far  each  puts  forth  its  own  power,  where  it 
is  evident  that  diverse  and  often  contrary  statutes,  &c.,  were  made  in 
different  countries  on  the  same  subject.  Therefore  I  have  thought 
it  would  be  worth  the  labour  if  I  should  go  a  little  deeper  and  com- 
pendionsly  treat  this  subject  according  to  the  principles  themselves, 
of  law  and  natural  reason.  I  hope  I  shall  accomplish  this  in  three 
divisions.  In  the  first  I  shall  lay  down  what  ought  to  obtain  according 
to  the  very  letter  of  the  law  (ex  swmmo  jure)^  whenever  a  people  is 
tenacious  of  its  own  laws  and  intends  to  extend  them  as  far  as  possible,  to 
defend  them,  and  to  exclude  other  laws  from  its  own  countiy.  Secondly, 
what,  on  principles  of  comity,  one  nation  liberally  and  courteously 
concedes,  permits,  allows  to  another  nation,  each  to  die  other,  in  regard 
to  the  extension  of  statutes  and  decrees  beyond  the  territory  of  the 
nation  making  such  statute ;  not  being  otherwise  bound  so  to  do  by  anv 
law  :  and  how,  that  equal  bounds  of  comity  may  be  observed  on  both 
sides,  it  has  been  defined  and  established  in  some  matters  by  difEerent 
public  agreements  between  cognate  and  adjoining  nations.  Then, 
thirdly  and  lastly,  how  far  everyone,  whether  a  citizen  or  a  stranger, 
can  recede  from  the  dispositions  of  municipal  and  provincial  laws  by 
can  express  agreements,  or  is  considered  so  to  have  receded  by  tacit  pacts 
deduced  from  presumptions.  It  will  suffice  to  have  once  given  the 
warning,  beforehand,  that  in  these  discussions  concerning  the  variance 
of  statutes,  not  only  do  the  laws  of  the  inferior  magistiateB  come  under 
the  appellation  of  statutes,  but  also  those  of  the  highest  Princeps,  clothed 
withftne  majesty  of  the  people,  whether  sanctioned  by  express  wish,  or 
introduced  by  the  manners  and  customs  of  those  using  them^  such  as 
the  Germans,  the  Anglians,  the  Gauls,  the  Hollanders,  the  Ultra- 
jectini,  and  other  like  nations :  therefore  all  the  laws  of  all  the  nations, 
(the  Boman  civil  law  and  the  Canon  law  alone  excepted) :  the  sen- 
tences and  decrees  of  judges  and  magistrates  concerning  individual 
persons ;  how  prodigals  and  infamous  persons  are  so  declared ;  how 
the  venia  cBtatU  (privilege  of  age)  is  obtained,  &o. 

2.  The  leading  division  of  statutes  is  into  personal,  real,  and  mixed* 
How  much  the  commentators  differ  in  regard  to  their  descriptions  and 
limits  of  these  three  species,  I  shall  not  tell  at  length.  It  will  be 
sufficient  to  note  that  the  more  frequent  agreement  of  the  chief  and 
skilled  commentators  on  statutory  law,  as  regards  personal  and  real 
statutes,  amounts  to  this  (if  you  except  a  few  cases  as  to  which  there 
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iift  diftsranoe  of  opinion),  that  personal  atatntes  are  those  in  which  the 
provisions  prinotpally  oonoern  the  naiversal  or  qaasi->anirersal  condition, 
quality,  capacity,  or  incapacity  of  persons,  whether  there  he  no  mention 
made  at  all  of  things ;  or  whether  snoh  mention  be  made,  bat  the  prin. 
oipal  inteniaon  of  the  person  making  the  statnte  be  not  to  dispose  con- 
oeming  any  thing,  bat  concerning  a  person.  Those  statntes,  for  instance, 
in  which  it  be  determined  whether  anyone  is  to  be  regarded  as  a  citisen 
or  a  stranger,  a  noble  or  a  plebeian,  inf  amoos  or  of  good  fame  or  restored 
ix>  fame,  whether  one  is  of  that  age  and  condition  that  he  can  make  a 
will  as  to  his  goods,  or  not:  whether  a  wife  or  a  minor  is  to  be 
allowed  to  contract  withont  the  consent  of  hnsband  or  tntor ;  or  not. 
Nor  the  less  do  yoa  refer  to  this  heading,  the  declaration  of  ote  as  a 
prodigal ;  the  concession  of  the  benefit  of  age ;  the  interdicting  of 
advocacy,  or  of  the  foram,  or  of  business,  or  of  any  art :  or,  on  the  other 
hand,  the  admission  to  their  exercise,  whenever  a  peculiar  admission 
18  necessary,  as  to  the^  ^ceroise  of  the  art  of  a  drawer  np  of  pnblic 
instraments  or  notary,  or  the  like :  and,  in  general,  whenever  the 
quality  of  the  person  is  added  to  or  detracted  from,  and  thereby 
appears  to  be  either  capable  or  incapable  of  performing  different  arts. 

3.  Real  statutes,  on  the  contrary,  principally  affect  a  thing,  and 
dispose  as  to  a  thing,  whether  there  be  mention  made  of  a  person,  or 
not :  provided  the  primary  intention  of  the  person  making  the  statute 
be  but  to  dispose  concerning  things  and  not  concerning  persons. 
To  this  branch  belong  the  rights  of  intestate  succession :  in  what 
order  anyone  is  to  be  admitted  to  any  goods  ab  tniestato,  in  capita 
(by  the  head)  or  per  stirpes  (by  the  stook),  or  lineaUy,  or  by  right  of 
primogeniture :  in  what  manner  legitimate  descendants  or  illegitimate, 
agnates  or  cognates  are  called  to  the  succession :  and  many  other 
matters  similar  to  these.  Nor  will  you  wrongly  refer  to  this  class 
of  statutes  theprohibition  or  allowance  of  donations  between  spouses, 
novelld  deois.  uUrn^eciim,  anni  1659  art,  1 :  the  limits  of  community  of 
goods  introduced  between  them  in  marriage,  I.  hoc  edktali  6,d,de 
semmdis  wwpUis  (C.  5.  9)  ;  testamentary  disposition  forbidden  in  some 
places ;  succession  entirely  ah  intestacy  elsewhere  permitted.  Oonoem- 
ing  which  Argentrcmia  ad  consuePudim,  Brikmn,  art.  218.  glo88.  6.  warn, 
5.  et  seqq.  Bvxgundvs  ad  oonsueiud.  Flandrics  traotat.  1.  David 
Mavius  ad  Jus  Lubecens,  vn  praslifnm.  quoBst.  4.  wwn.  26.  Bodenhttrch 
dejure  canjugum  in  tract,  praiimin.  de  jwre  quod  oritur  ex  statutorwrn, 
dMertitate  tit.  1.  cap.  2.  PatUua  Voet  de  statuHs  sect,  4.  cap.  2.  num. 
1 .  2.  3.  4.  et  cap.  3.  per  tot. 

4.  Mixed  statutes  you  will  not  unreasonably  term  those  which 
neither  treat,  principally,  of  persons  nor  of  tnings,  but  define  the 
form,  the  manner,  the  order,  or  the  solemnities  of  acts  done  by 
persons  concerning  things,  whether  judicially  or  extrajudicially.  In 
which  sense  my  memorable  father,  Paulas  Voet,  received  the  words 
**  mixed  statutes  :"  de  staiutis  d.  sect.  4i.  cap.  2.  num.  4.  in  med.  Nor 
did  it  displease  Hugo  de  Gboot  to  picture  in  this  way  a  triple 
division  of  statutes,  when  often  busying  himself  to  deduce  and  illus- 
trate the  laws  from  the  principles  of  the  natural  law  themselves :  for  in 
his  "  advice  "  (consilium)  which  is  found  among  the  consult.  Jctorum 
Holland,  paai.  3.  vd.  2.  consiL  341.  revera  241.  num.  1.  2.  3.  4.  5, 
he  says  it  may  be  observed  from  Baldus  that  all  law  is  imposed 
on  person,  thing,  or  action :  on  person,  in  the  inquiry  whether 
capable  or  incapable,  or  vice  versa:  on  things,  since  the  law 
directly  ,  imprints  its  efEect  on  things ;  that  the  third  kind  of  law  is 
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that  which  gives  form  to  an  act,  and  in  regard  to  that,  the  plaoe  where 
the  act  itsdyE  is  done,  must  be  looked  to.  Vtnnvua^  also,  Ubr,  2.  sdwd. 
qucBst,  cap.  19.  places  such  statutes  in,  as  it  were,  a  middle  position, 
not  being  properly  real  nor  personal. 

5.  With  regard  to  the  force  and  efficacy  of  statutes  on  the  principles 
of  the  strict  law  and  of  natural  reaaon,  it  is  necessary  that  we  admit  the 
rule  which  the  Jurisconsult  Panlus  lays  down  in  L  vlt.ff.  dejurisdict 
(Dig.  2. 1),  viz.,  that  "  beyond  the  territory  you  may  with  impunity  dis- 
obey one  laying  down  the  law,"  and  "  that  to  an  equal  there  is  no  rule 
over  an  equal,  or  power  of  forcing  him,"  I.  nam  ma^trahu  4^ff,de 
recept  qtd  arbUr,  receper,  (Dig.  4.  8),  {.  iUs  a  quo  13  §  iempesUmun 
4.ff.  ad  SconsvU,  Trehdl  (Dig.  36.  1).  The  consequence  of  which  is 
that  neither  real,  nor  personal,  nor  mixed  statutes  can  have  any  opera- 
tion of  themselves  beyond  the  territory  of  the  statutor,  nor  have  any 
effect  elsewhere,  without  the  consent  of  the  legislator  there.  For,  as 
statutes  cannot  have  any  more  force  than  they  receive  from  the  legia- 
lator  making  them,  and  as  the  power  of  the  legislator  is  confined  to  the 
limits  of  his  territory,  it  is  clearly  evident  that  all  the  force  of  his 
statutes  is  contained  within,  and  circumscribed  by,  his  territory.  Only 
let  UB  remember  this,  that  anyone  is  said  to  be  a  subject^  either  in 
respect  of  his  goods,  when  he  has  any  goods  situated  in  any  territory, 
although  he  has  his  domicile  fixed  elsewhere :  or  in  respect  of  his  person, 
when  he  has  his  domicile  in  any  place,  although  the  greatest  part  of  his 
patrimony  may  be  found  situated  elsewhere,  or  when  he  is  staying  in  the 
territory  only  for  a  time,  or  is  passing  through  it  as  a  traveller,  whence 
they  well  call  such  an  one  a  temporary  subject.  Besponsa  Icior,  HoU. 
part  2.  cons,  1.  verau.  nochtana  deaen. 

6.  As  in  regard  to  real  statutes,  most  of  the  commentators  agree  it  is 
superfluous  to  say  much  concerning  them.  The  references  are :  Ant, 
MaUheetis  de  criminib.  Ubr,  48.  Ht  20.  cop.  4.  num.  17.  Bodenbwrch  de 
jure  conjugwm  d.  tract,  prali/mm,  de  statutis  divers  tii,  1.  cap,  3.  in  pr, 
Argentraeus  ad  consuet,  BrUann,  art,  218.  gloss  6.  wwn,  9.  10.  Abr. 
a  Wesel  ad  noveU,  constU,  JJUraj,  art  10.  num,  138. 

7.  As  to  personal  statutes,  the  opinion  of  very  many  commentators  is 
that  these  reach  beyond  the  territory  of  the  statutor,  so  that  whatever 
quality  or  capacity  one  may  possess,  or  be  deprived  of,  in  the  place 
of  his  domicile,  such  also  is  he  considered  everywhere,  according  to 
the  personal  statute.  So  whenever  the  inquiry  is  as  to  any  person's 
right  or  capacity  in  respect  of  his  civil  acts,  the  power  of  wholly 
determining  that,  is  with  the  judge  of  ^  his  domicile  alone ;  he  can  so 
determine  respecting  the  person  subject  to  him  by  the  law  of  the 
domicile,  that  whatever  he  has  published,  adjudged,  or  ordered  as  to 
the  rights  of  persons,  obtains  everywhere  wherever  such  person  betakes 
himself,  whether  the  personal  statutes  were  passed  for  a  certain  class 
of  men,  or  for  any  single  person.  Hence  one  who  is  a  minor  or  a 
major  according  to  the  law  of  the  domicile,  is  to  be  considered  so  all 
over  the  world,  even  in  those  places  where  a  riper  age,  or  lesser 
years,  are  needed  for  majority.  Hence  one  who  is  mfamons,  or 
declared  a  prodigal,  a  noble»  or  legitimate,  by  the  magistrate  of 
his  domicile,  is  considered  to  be  so  everywhere,  nor  can  he,  by  any 
change  of  place  either  throw  off  the  quality  he  has,  nor  put  on  another. 
Argentrceus  ad  consuet,  Britawn,  art.  218.  gloss.  6.  num.  4. 12.  13.  Hugo 
Qrotius  inter  consult.  Jctorum  Holland,  part.  3.  vol.  2.  consU.  341.  revera 
241.  num.  2.  3.  Jacobus  MarchiseUus  Sylvd^  quaestion  qast,  45.  num.  2.  8. 
ChrisUnceus  vol.  2.  decis.  3.  num.  3  et  seqq.     Christian,   Bodenbwrch  de 
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jur^  confugum  in  tract  prcdvnUnari,  de  staiiU.  dwania,  tii,  1.  cap,  3. 
nrnn,  4.  et  tU.  2.  cap,  1.  Abraham  a  Wesel  ad  navdl,  constU,  VUraject, 
art,  13.  fMMii.  23.  et  seqq.  Since  these  opinioDS  do  not  rest  on  any 
sufficient  reason,  neither  canyon  find  any  support  for  them  in  the  Roman 
law ;  it  is  more  true  that  personal  statutes  cannot,  any  more  than  real 
statates,  go  beyond  the  territory  of  the  statntor,  whether  directly,  or 
by  consequence.  For  whatever  is  adduced  to  show  that  real  statutes 
have  no  operation  beyond  their  territory,  you  may  with  the  same 
right  apply  to  personal  statutes.  It  is  certain  that  real  as  well  as  per- 
sonal statutes  receive  their  force  from  the  power  of  the  statutor,  and 
that  the  power  of  the  statutor  is  limited  to  his  territory,  no  one  will 
with  reason  deny,  both  on  account  of  d.  h  vU.ff,  de  jurisdiction  (Dig. 
2. 1),  and  moreover  every  magistrate  is  a  private  person  beyond  the 
limits  of  the  power  accorded  to  him,  and  of  an  ended  power  the  juris- 
diction is  also  ended.  Just  as  the  magistrate  himself,  when  beyond 
his  tmritory,  is  deprived  of  the  quality  anQ  power  given  to  him,  so  that 
he  cannot  exercise,  while  he  \a  elsewhere,  any  acts  jurisdiction  conceded 
by  the  law  or  the  Princeps,  and  this  even  by  the  Roman  law  itself, 
notwithstanding  that  then  all  magistrates  were  under  .one  supreme 
legrislator,  I,  proesea  3.  ff,  de  officio  prcuidis,  (Dig.  1.  18),  I.  ult  ff.  de  offic, 
prcefeci,  iirhi.  (Dig.  1.  12),  I.  2.  U  observare  4.  §  uU.  ff.  de  offU,  procons, 
et  legaH  (Dig.  1.  16),  thus,  also,  is  there  no  reason  why  a  greater 
quality  and  capacity  being  given  or  denied  by  one  statute  to  a  private 
person,  it  should  extend  its  force  to  those  places  where  anything 
different  or  contrary  is  laid  down  by  law  as  the  quality  or  capacity 
of  persons.  If  this  does  not  seem  to  anyone  to  be  a  sumcient 
reason,  I  would  wish  him  to  explain  to  me  the  reason  on,  and  the 
manner  in,  which  one  leg^lator  declaring  a  person  to  be,  in  respect  of 
his  domicile  with  him,  capable  or  incapable  of  any  acts,  will  force  by 
his  power  an  equal  legislator  in  another  place  to  obey  alien 
decrees  or  statutes,  or  to  consider  of  force  or  of  no  force  what  the 
iudgpe  of  the  domicile  decreed  to  be  so  in  respect  of  a  person  having 
his  domicile  with  him:  especially  if  it  is  admitted  (as  it  must  be 
admitted)  that  an  equal  has  no  power  to  compel  an  equal.  Let  him 
show,  I  pray,  how  when  one  has  been  declared  a  prodigal  by  a  magistrate 
in  Holland,  or  infamous,  or  legitimate,  or  capable,  on  reaching  the  age 
of  proberty,  to  make  a  testament,  and  such  an  one  goes  to  the  Ultrajectine 
provinces,  or  has  immovable  property  there  ;  let  him  show,  I  say,  by 
what  leg^  way  the  Ultrajectine  magistrate  can  be  bound  to  acknow- 
ledge him  as  such  in  regard  to  his  goods  situate  on  Ultrajectine  soil, 
and  thus  hold  the  contracts  of  a  Hollander — prodigal  to  be  void :  or 
deny  dimities  to  a  Hollander  who  is  infamous;  or  allow  the  succes- 
sion to  Ultrajectine  goods  belonging  to  a  Holland  bastard,  who  is 
legitimated  in  Holland,  to  be  given  to  his  nearest  of  kin  as  if  he  were 
legally  born  to  the  estate  :  or  order  the  will  of  a  young  man  under  18 
years  of  age  to  be  taken  as  valid.  Nay,  to  what  an  extent  the  magis- 
trate of  one  place  could,  of  his  own  right,  despise,  neglect,  spurn,  the 
statutes  and  decrees  of  a  magistrate  holding  sway  over  another 
territory,  is  abundantly  shown  by  the  "letters  requisitorial,''  as  they 
call  them,  passing  between  adjoining  nations,  by  which  the  privilege 
is  sought,  and,  on  a  similar  opportunity  ofEering,  is  also  ofEerod  as  it 
were  as  a  privilege,  that  sentences  passed  by  the  requestor  should  be 
allowed  to  be  executed  on  goods  situated  in  the  territory  of  the  party 
requested.  Such  requests,  however,  are  not  everywhere  granted  :  for 
that  the  execution  ot  a  foreign  judgment  has   been  denied  the  Oteiri 
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abtmdantlj  show  aa  by  their  example.  No  one  will  desenredly 
venture  to  charge  them  on  that  acooont  with  injastice,  bdt  will 
rather  see  that  they  chose  thos  to  exercise  a  right  competent  to 
them  in  their  own  territory  for  the  reason  stated.  And  to  add  8ome> 
thing  concerning  one  declared  infamous,  who,  I  would  ask,  does  not 
know  that  infamy  and  exile  are  pronounced  by  sentence,  iu  one  country, 
for  an  act  by  which  persons  haye  studied  to  be  useful  to  another 
country  or  Princeps  (I  inquire  not  whether  justly  or  unjustly) ;  so  that 
they  have  thus  appeared  to  be  the  rather  worthy  of  honour  than 
infamy,  and  to  have  deserved  a  reward  rather  than  the  penalty  of 
a  soiled  reputation.  And  as  it  ought  to  be  adjudged  unjust  that  the 
magistrate  of  one  place  should  wish  by  his  relegation  to  another  place  to 
prescribe  to  the  magistrate  of  that  other  place  those  whom  he  should 
admit  as  citizens  in  his  State,  as  MaUkmu  de  crvminibng  says, 
lihr,  48.  tit.  20.  cap.  3.  num.  6,  so  it  is  equally  unjust  that  by  his  own 
sentence  he  should  wish  to  dictate  to  the  magistrate  of  another  place 
whom  he  should,  as  it  were,  consider  honorable  in  his  own  State.  Nor 
does  the  argument  of  fiscal  utility  the  less  oppose  that  this  should  be 
done  in  cases  of  legitimation.  For  since  those  legitimated  are  accus- 
tomed in  some  places  to  pay  to  the  fisc  of  the  legitimator  a  certain 
quantity  of  money,  as  if  in  compensation  of  that  right  which  the  fisc, 
by  reason  of  its  succession,  had  on  the  goods  of  an  illegitimate  person 
(as  in  Holland  insiructie  voor  de  Heeren  van  de  BeJceninge  van  de 
Domeynen  van  Hollomd^  27  MarUi  1593.  art,  97.  vol.  3.  placU.  pag.  732), 
what  reason  or  rule  of  justice,  I  pray,'  would  dictate  that  by  the  act 
of  one  legislator,  without  his  giving  an  equivalent  reward  or  price  to  its 
fiscus,  he  should  do  damage  to  the  Princeps  or  fiscus  of  another  place, 
since  he  would  be  altogether  excluded  from  the  succession  to  the 
person  legitimated  (who  is  everywhere)  therebyregarded  (astheyrule) 
as  legitimate,  as  far  as  the  goods  situated  in  such  other's  territoty  are 
concerned,  especially  in  those  places  where  the  liberty  to  testate  is  alto- 
gether denied  to  such  illegitimate  persons,  or  where,  at  all  events, 
according  to  the  opinion  of  some,  the  right  of  testatingis  taken  away  from 
spurious  (or  incestuous)  persons.  This  opinion  regarding  personal 
statutes  is  that  also  of  Andr.  Oayl  libr.  2.  ohserv.  124.  num.  6.  9.  10. 
11.  Htigo  OroHus  constdL  HoU.  part.  3.  vol.  2  consil.  185.  num.  10.  11. 
Barry  de  succeasionihuB  libr.  1.  tit.  1.  num.  46.  post  med.  Pereaive  tU. 
Ood.  de  testament,  num.  24.  in  m^dy  many  others  who  all  are  quite  of 
opinion  that  no  statutes  of  any  sort  can  have  force  beyond  the 
territory  of  the  statutor.  See  these  cited  by  Pechius  de  testam.  eon- 
jugum  lihr.  4.  cop.  28.  n.  6.  7. 

8.  Nor  can  any  support  be  derived,  by  those  of  an  opposite  opinion, 
from  the  Boman  law  :  viz.,  that,  by  it,  for  example,  infomy  everywhere 
accompanied  one  declared  infamous  by  the  sentence  of  a  judge,  arg,  I. 
ex  ea  causd  9.  ff.  de  poetuland  (Dig.  3.  1)  :  or  that  the  tutorial  char- 
acter imposed  on  a  tutor  by  the  prsBtor  or  the  prsBses  extends  to  the 
administration  of  goods  wherever  situate,  l.  propter  litem  21.  §  lioit. 
2.  ff.  de  excusat.  tut.  (Dig.  27.  1),  and  many  more  similar  cases  which 
occur  in  the  Roman  law.  It  is  not  to  be  wondered  at  that  this  should 
have  obtained  among  Roman  magistrates,  seeing  that  they  were  not  all 
supreme,  but  subject  to  one  Princeps,  who  ruled  over  the  whole  empire, 
and  thus  all  the  provinces  together,  so  that  proconsuls  and  prsdses  had 
only  the  highest  rule  in  their  own  province  next  to  the  Princeps,  I.  et 
idea.  S.ff.  de  qffic.  procons.  et  legati  (Dig.  1,  16)  :  I.  prases.  4.ff.de  cffic. 
promdis  (Dig.  1. 18),  thus  he  comnumd  one  magistrate  to  observe  the 
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decrees  of  another ;  to  acknowledge  the  authority  of  a  tutor  n^ven 
bj  the  praetor  at  Borne  over  goods  in  the  provinces  :  to  admit  a 
decree  ULBbde  at  Rome  concerning  a  pupillary  estate  situate  in  the  pro. 
vinoe :  should  allow  sentences  passed  elsewhere  to  be  executed  with  him, 
h  d  D.  Pio  15.  §  tententiam  l.ff.  de  re  judicat.  (Dig.  42. 1)  :  I.  magis. 
puto.  5.  §  tUud  quaeri,  potest.  12.  ff.  de  reb.  eorwn  qui  sub  UU,  vel  cur.  sunt 
(Dig.  27.  9),  L  argetUarium  45.  §  1.  ^*  dejudiciis  (Dig,  5.  1) :  arg.  I, 
properandum  13.  §  sin  antem  3.  C.dejttdiciis  (C.  3.1).  This  Roman  rule 
YOU  will  not  therefore  rightly  extend  to  our  customs,  since  with  us  yon 
nave  many  regions  diverse  from  each  other  in  laws  and  institutions,  not 
under  one  common  head,  or  supreme  ruler,  by  whom,  what  it  pleased 
him  to  enact  for  the  magistrate  of  one  region,  could  be  ordered  and  en- 
forced on  another,  who  was  ordered  and  commanded  to  follow  it  and  hold 
it  good.  Besides  which,  in  the  absence  of  such  command  of  the  supreme 
Princeps,  the  Roman  laws  following  natural  equity,  religiously  observed 
the  rule  laid  down  in  d.  I,  vlt.  ff,  de  jurisdictione  (Dig.  2. 1;,  as  far  as 
the  magistrates  of  each  place  were  concerned,  viz.,  that  anyone  laying 
down  the  law  beyond  his  jurisdiction  was  disobeved  with  impunity,  as 
appears  {.  ex  ea  causd  9.ff  de  postidand  (Dig.  3.  1),  I.  relegatorwm  7. 
§  interdicere  10.  f,  de  interdict,  et  relega  (j3ig.  48.  22)  )  :  I.  jurisperUos 
30.  ^1.  ff.  de  excusat.  tut.  (Dig.  27.  1)  :  I.  jus  dandi.  3.  Z.  24.  I.  pupiUo 
27.  ff  de  tut.  et  curat,  dot.  ah  his,  (Dig.  26.  5),  Z.  cum  unus  12.  §  is  qui 
l.ff,de  reh.  auctar.jud.  possid.  (Dig.  42.  5).  But  eyen  apart  from  the 
authority  of  the  law,  the  opinion  which  is  in  favour  of  the  extension  of 
personal  statutes  beyond  the  territory  of  the  statutor,  is  not  supported 
by  just  reasoning.  I  hear  it  said  that :  **  the  very  nature  of  the 
thing,  and  necessity  itself,  have  introduced  the  principle  that,  when  a 
question  arises  as  to  the  state  and  condition  of  men,  the  declaration  of 
the  law  concerning  it  should  be  wholly  left  to  only  one  judge,  and 
he  the  judge  of  the  domicile  :"  but  what  that  "  nature  of  the  thing  " 
was  and  what  "  necessity  '*  sufficiently  urged  it,  I  have  never  yet  been 
alble  to  observe.  They  argue  thus  :  "  because,"  say  they,  "  it  is  necessary 
that  the  status  of  men  should  receive  its  law  from  one  certain  place :  for 
how  absurd  it  would  be  that  in  as  many  places  as  one,  making  a  journey 
or  a  sea  voyage,  is  detained,  he  should  there  change  his  status  or  condition 
in  as  many  towns  :  that  at  one  and  the  same  time  he  should  here  be  a 
major,  there  a  minor  :  that  a  wife  should  at  the  same  time  be  in  and 
out  of  the  power  of  her  husband :  that  in  one  place  a  person  should  be 
a  prodigal,  and  in  another  place  a  frugal  man  :  and  besides  that,  as  a 
person  is  not  fixed  to  a  certain  place,  while  things  of  the  soil  are  fixed 
to  a  place,  and  without  inconvenience  obey  its  laws :  so  it  is  established 
with  the  highest  forethought,  that  man  should  therefore  take  his  status 
and  condition  from  the  place  of  his  domicile  :  the  legislator  there  being 
taken  to  have  found  out  for  all  what  was  best  for  the  need  of  their  own 
country,  at  what  maturity  of  judgment  their  subjects  were  able  to  act, 
and  to  fix  which  of  them  needed  authority  and  when,  for  transacting 
their  own  affairs.  This  from  Argentroeus  ad  consuetud.  Britann.  art.  218. 
gloss.  6.  nimi.  12.  Christ.  Bodenhurch  dejure  conjugum  tract,  prcelimin.  de 
statut.  di/oers.  tit.  1.  cap.  3.  nrmi.  4.  But  this  is  not  happily  argued,  since 
it  is  gratuitously  assumed,  and  not  at  all  proved  by  any  sufficiently  firm 
reason,  "  that  it  is  necessary  that  the  dtatus  of  men  should  receive  its 
law  from  one  certain  place."  But]a3  it  is  rather  true  that  one  may 
be  a  subject  from  different  causes,  either  by  reason  of  domicile, 
although  he  have  no  goods  there;  or  by  reason  of  goods,  although 
there,  where  the  thing  is  situated,  he  has  not  fixed  the  seat  of  his 
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fortunes,  as  before  said  :    so    it    is    not    absnrd,  nor    nnjnst,  that 
one  and  the  same  person  should,  in  respect  of  the  site  of  his  goods, 
be  either  capable  or  incapable  of  disponing  of  them  according  to  the 
character  which  the  law  of  each  place  has  given  to  or  denied  to  such 
person  in  respect  of  the    goods   there    situate  :    nor  would    it    be 
unjust  that  a  person  not  a  subject  by  the  reason  of  domicile,  should 
jet,  as  regards  his  goods,  follow  the  jurisdiction  of  another  territory 
and  magistrate.     For  which  reason  it  pleased  the  Bomans  that  a  tutor 
should  be  principally  appointed  to  the  person  of  the  ward,  and  not  to 
the  thing  or  caase.     If  the  g^oods,  which  the  tutor  appointed  in  the 
place  of  the  domicile  was  to  administer,  were  scatterea  oyer  varioua 
provinces,  it  did  not  suffice  that  tutors  should  be  appointed  by  the  gov* 
emors  in  respect  of  their  several  provinces  over  the  goods  situated  in  the 
province  of  each  one,  and  belonging  to  a  ward  having  his  domicile  of 
residence  elsewhere.    I  do  not  deny  that  it  is  troublesome  that  one 
should  be  capable  in  one  place,  and  in  another  incapable,  to  contract,  to 
alienate,  to  testate,  &>o.,  and  in  respect  of  some  things  to  be  his  own 
master  {std  juris) ,  and  in  respect  of  other  things,  situated  elsewhere, 
to  be  regarded  as  one  under  another's  power  (alieni  juris).     It  would 
be  very  advantageous,  I  concede  freely,  if  l^ere  was  not  so  much 
variety  of  law  in  governing,  or  if  personal  condition  did  not  vary  so. 
Then  you  cannot  deny  that  the  magistrate  of  the  domicile  can  very 
often  judge  the  bept  as  to  the  quality,  the  capacity,  and  the  maturity 
of  a  man's  judgment  for  regulating,  alienating,  &c.,  his  property :  and 
then  let  us  also  remember  that  it  may  also  happen  that  one  who  is  bom 
and  educated  in  a  place  where,  on  account  of  a  more  slowly  enlerg^n^ 
evidence  of    vigor  and  capacity  of  mind,   one  is  only  considered  a 
major  on  completing  his  25th  year,  may  migrate  elsewhere,  having 
scarcely  attained  his  20th  year,  to  places  where  on  account  of  the 
quicker  maturity  of  intellect  the  20th  year  ends  minority :  and  viee 
versd.     As   in  these  cases  I  find   it  laid   down    by  the    supporters 
of  the  yiew  opposite  to  my  own.     Rodenhurch  d.  tract.  prelinUncfn 
de  statut.  divers,   tit,   2.  part,  alterd  cap,  1,  num,    5.   6,    that    tlie 
recent  arrival  is  to  be  regarded   capable  or  incapable  according  to 
the  law  of  his  new  domicile,  I  should  like  to  be  informed  in  what 
way  the  magistrate  of  the  new  domicile  can  better  decide  as  to  his 
capacity  or  incapacity  than  the  magistrate  of  his  former  domicile,  for 
the  former  is  entirely  unacquainted  with  the  new  citizen  at  the  first 
moment  of  his  arrival,  welcoming  thus  perhaps  as  capable  or  incapable, 
according  to  the  force  of  his  own  law,  one  whom  the  magistrates  of  the 
former  domicile   regarded  in  another  light,  on  account  of  the  slow 
growth  of  intellect  under  which  they  believed  those  bom  in  their  own 
country  laboured :  for  although  the  sky  be  changed,  it  is  well  known 
that  the  mind  is  not  also  immediately  changed.    But  however  this  may 
be  (to  return  from  this  digression),  if  we  even  fully  concede  what  has 
been  above  noted,  neither  are  then  the  advantages  so  great,  nor  the 
opposing  difficulties  so  inconvenient  and  serious,  that  the  necessity 
should  thereby  be  placed  on  an  unwilling  judge  of  another  territory  of 
approving  and  extolling  the  judgment  of  the  judge  of  the  domicile 
concerning  the  capacity  of  his  own  citizen,  and  that  in  respect  of  the 
disposition  of  goods  situate  beyond  the  place  of  the  domicile :  for  there 
would  always  be  a  want  of  remedies  by  which  the  magistrates  of  the 
domicile  could  necessarily  bind  the  judges  of  the  places  where  the 
goods  were  situated,  judges  clothed  with  equal  rule  and  autjiority  to 
themselves,  and  could  force  them  to  ratify  or  invalidate  dispositions 
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made  oonceming  things  according  to  the  law  of  the  domicile  but  not 
according  to  the  law  prevalent  in  the  place  where  the  thing  is  situated. 
Nor  can  we  grudge  to  such  a  one,  nor  can  it  be  regarded  as  a  fault, 
that  he  should  extend  the  power  of  his  own  laws  as  far  as  possible  ;  for 
the  judge  of  the  domicile  can  do  it  in  respect  of  goods  situated  in  his 
own  territory,  since  he  stops  all  execution  of  acts  in  such  things  as  are 
not  done  according  to  the  law  there  in  force.  If  this  should  seem  yery 
bard  to  anyone,  let  him  reflect  that  it  would  be  far  more  hard  and 
unreasonable  that  laws  should  be  made  for  an  equal  by  an  equal,  and 
that  a  legislator  should  be  bound  in  his  own  country  by  the  alien  laws 
of  another  magistrate :  let  him  reflect  that  a  law  is  yery  often  hard 
indeed,  but  not  therefore  necessarily  unjust,  arg.  Z.  prospexit  12.  §  ipsa 
1«  ff'  9!^^  ^^  ^  quibus  manumisai.  (Dig.  40.  9),  I.  ita  vulneratus  51.  § 
€B$ti7natio  2.  ff.  ad  leg,  Aquil  (Dig.  9.  2).  But,  further,  if  the  diffi- 
culties aboye  advanced  are  not  sufficient  to  prove  what  was  to  be 
demonstrated,  it  will  more  fully  appear  if  we  note  that  these  difficulties 
also  arise  in  real  statutes.  For  if  you  say  that  it  is  bothersome  that  a 
man  should  be  capable  of  testating  in  one  place,  and  incapable  in 
another,  should  be  his  ovm  master  in  one  place  and  subject  to  another's 
power  in  another  place,  it  is  equally  disadvantageous  that  an  owner 
should  be  able  to  testate  as  to  some  goods,  and  not  be  able  to  testate 
as  to  others  situate  where  a  testamentary  disposition  is  forbidden 
l^  law :  that  a  spouse  should  be  able  to  donate  a  spouse  as  to  goods 
Situated  in  Holland,  but  should  be  prohibited  from  doing  so  in  respect 
of  other  TTltrajectine  goods.  Further,  that  the  succession  of  one 
dying  intestate  should  vary  so  according  to  difiFerence  of  situation ; 
since  at  some  places  the  goods  are  divided  in  capita,  in  others  vn 
siirpes  :  in  some  places  equally  and  in  others  promiscuously  :  in  some 
places  the  paternal  goods  go  to  the  paternal  relatives,  the  maternal  to 
the  maternal :  in  some  places  those  who  are  more  remote  are  admitted 

5^  the  law  of  representation,  in  others,  the  law  being  narrowed  within 
oser  limits,  they  are  excluded.  And  yet  no  one  could  be  ever  so  far 
moved  by  all  these  difficulties  that  it  would  enter  as  a  dream  into  his 
mind  that  real  statutes  should  on  this  account  be  extended  beyond 
their  territory,  although  all  acknowledge  a  uniform  law  of  succession 
would  be  most  advantageous  and  cut  away  the  hold  for  many  lawsuits, 
and  although  the  Dutch  Counts  spent  so  much  labour,  but  in  vain,  in 
the  last  century,  to  secure  that  at  least  their  own  provinces  should  lay 
down  a  similar  rule  of  intestate  succession  for  all  their  parts.  As 
therefore  they  thought,  on  account  of  these  difficulties,  that  there  should 
be  taken  to  be  as  many  estates  as  there  were  scattered  goods  of  the 
deceased  in  places  using  a  different  law :  so  we  think  with  equal, 
nay  with  greater  right,  that  there  should  be  as  many  separate  persons 
as  there  are  things  situated  in  different  pla.ces  where  the  owner  is 
clothed  with  a  differing  right  and  power.  For  if  you  conceive  of 
many  inheritances,  it  is  necessary  that  you  at  the  same  time  conceive 
many  persons,  for  there  can  only,  naturally,  be  one  estate  of  one 
person,  only  one  succession  to  all  his  right.  And  hence,  I  think,  it  is 
that  the  Counts  of  the  Ultrajectine  provinces,  restricting  the  capacity 
to  testate^  by  their  new  decision,  to  18  years  in  males  and  16  years  in 
femdleB,  and  not  finding  any  way  by  which  they  could  effectually  extend 
the  new  law  to  the  immovable  property  of  TTItrajectines,  situated 
in  Holland,  declared  that  this  their  statute,  although  disposing  as  to 
the  capaoiW  of  persons,  should  only  have  the  effect  of  a  real  ^tute 
and  tans  oe  real.     NoveU.  decU,  UUraject  anni  1659  art  16,  whatever 
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Abraham  &  Wesel  maj  have  argned  to  the  contrary  bat  in  vain,  in 
comment  ad  d,  art.  16,  n.  18.  and  19 :  he  was  so  fnllj  and  cffectnallj 
responded  to  by  my  lamented  father  in  his  treoMse  de  mohilihus  et 
immohUilms  cap.  13.  n.  4.  and  5,  that  he  was  thereafter  for  ever  silent. 
9.  What  we  have  hitherto  said  concerning  statates  not  extending 
beyond  the  territories  of  the  statntor,  nor  to  g^oods  elsewhere  sitnated, 
does  not  prevent  the  capacity  which  is  imposed  npon  any  subject  by 
the  statute  of  the  domicile,  accompanying  him  into  whatsoever  places 
he  travels  or  passes  through,  and  tbat  in  regard  to  goods  situated  m  the 
place  of  the  domicile,  not  elsewhere.  For  which  reason  a  Uollander 
being  declared  a  prodigal  in  Holland,  if  he  contract  in  TTltrajectina  or 
Frisia  (where,  on  strict  law,  the  Ultrajectine  or  Frisian  magistrate 
would  not  consider  him  a  prodigal,  as  alreeidy  stated)  and  then  return 
to  Holland,  the  place  of  his  domicile,  he  cannot  be  efEectually  sum- 
moned there  on  the  contract  elsewhere  entered  into ;  inasmuch  as  the 
HoUand  magistrate  will  be  able  to  protect  his  own  decree  declaring 
him  a  prodigal,  in  regard  to  the  goods  situated  in  his  jurisdiction. 
In  the  same  way  if  a  Holland  young  man,  under  age,  testate  in  Frisia 
(where  the  power  to  do  so  is  denied  him)  the  Holland  magistrate  will 
consider  his  testament  of  force  in  regard  to  things  situated  in  Holland, 
for  to  that  extent  he  can  uphold  the  capacity  which,  by  his  own  law,  he 
has  given  to  his  subjects,  just  as  if,  in  the  former  case,  a  prodigal,  or, 
in  the  latter  case,  a  young  man  under  age,  had  contracted  or  testated  in 
his  domicile  and  not  abroad.  These  points  will  be  discussed  more  fully 
in  our  title  qui  testam.fac.  pass,  and  title  de  curat,  furios.  (post).  Nor 
does  what  is  said  above  prevent  the  judge  of  the  domicile  laying  down 
a  law  by  which  he  forbids  anyone  subject  to  him  by  reason  of  domicile 
from  doing  anything  in  regard  to  immovables,  situated  in  foreign 
territory,  or  even  to  do  any  acts  in  foreign  territory ;  a  penalty  beings 
fixed  for  anyone  acting  otherwise.  He  can  cause  this  penalty  to  be 
executed  against  such  person  when  he  returns  from  abroad,  or  even 
during  his  absence,  on  the  goods  which  are  found  belonging  to  him  at 
the  place  of  the  domicile,  and  thus  subject  to  the  judge  of  the  domicile ; 
that  is  to  say,  if  you  assume  that  a  pecuniary  fine  has  been  imposed. 
Hence  it  is  not  doubtful  that  those  statutes  rest  on  the  foundations  of 
justice  and  reason,  by  which,  on  threat  of  punishment,  citizens  living 
out  of  their  domicile  are  preventing  from  summoning  each  other 
there ;  or  to  frequent  inns  near  the  boundaries,  to  use  mills,  or  to  do 
similar  things ;  for  perchance  drink  would  be  thus  obtained  out  of  the 
countiT  at  a  lesser  price,  or  grain  ground,  or  less  tribute  would  thus 
be  realized  from  the  public,  and  thus  the  taxes  of  the  domicile  would 
consequently  be  defrauded,  I.  non  solum  2.  I.  msrcatoris  4.  G.  de  ccmt- 
merciis  et  Tnercator  (0.  4.  63)  waarschouwmge  aangaande  de  dwcmgm/ylens 
in  ovd  in  nieuw  BeyerlancL  a/rmo  1667,  29  October,  et  anno  1661, 
19  Mei,  pladtorm  HoUa/ni.  pag.  2488.  et  pag.  2654.  PecJdus  de  jure 
sistendi  cap.  8.  et  de  testament,  conjugis.  Uhr.  4.  cap.  28.  nu/m.  8.  in  med, 
Menochius  de  prcBsunitionihus  lihr.  2.  prcesumt.  2.  nvmi.  5.  Nicol  JBver^ 
hardnis  consih  45.  num.  4.  5.  BodetAurgh  de  jure  conjugem  tractai. 
praelimin.  de  staiuHs  divers,  tit.  1.  cap,  3.  num.  2.  Paulus  Voet  de 
statuHs  sect.  4  cap.  2.  num.  10.  et  sect.  8.  cap.  2.  num.  6.  7.  9.  On  this 
basis  we  find  it  yery  often  forbidden  with  us  that  any  inhabitant  of 
the  federated  proyinoes  should  undertake  a  yoyage  from  our  ports  or 
those  of  other  Princes  or  States,  to  the  East  or  West  Indies,  undei 
the  authority,  and  anspices  of  other  Princes,  or  for  the  benefit  of  any 
other  than  either  of  the   Indian   Companies,  heavy  penalties  being 
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impoBed  on  those  oontrayening.  PlorcUmit  Ordin,  Oeneral  9  Bept  1606, 
ei  3  December  1616,  et  14  Dec.  1617,  voL  1  plaoUor,  pag,  547.  et  $eqq. 
Octroy  van  de  West  Indische  Compagnie  3  JwU  1621,  art  1.  placUum. 
9  Jvni  1621,  et  10  Jtme  1622,  ei  26  November  1622,  c2.  t^oliim.  1. 
pZoet^or.  po^.  566.  577.  579.  et  seqq, 

10.  WhaJb  hns  been  thus  far  said  and  ezpUuned  concerning  real  and 
perBonal  statntes  is  of  force  also  concerning  mixed  statutes,  which 
provide  as  to  the  solemnities  for  executing  acts  :  and  thus,  if  we 
investigate  the  strict  law  of  the  magistrates  of  any  region,  none  will  be 
found  bound  to  recognise  dispositions  made  in  other  places,  as  far  as 
regards  the  goods  situated  in  his  territoiy,  when  the  solemnities  used 
vrere  those  oi  the  place  where  the  business  was  transacted,  neglecting 
those  required  by  the  statutes  of  the  place  where  the  things  were 
situated.  The  arguments  which  we  have  above  put  forward  as  to  per- 
sonal statutes  prove  this  :  and  to  these  you  may  add  the  argtmienhmi- 
ad  abewrdwn  :  when  you  consider  that,  in  order  to  remove  all  oppor- 
tnnity  for  fraud,  and  even  suspicion  of  it,  the  presence  of  seven 
witnesses  to  testaments  is  necessary  in  Frisia,  while  in  Holland  two 
and  a  notary  suffice.  Take,  I  pray  you,  the  case  of  a  Frisian  or  a 
Hollander  making  a  will  in  Frisia  as  to  Frisian  goods,  with  the 
aid  of  a  Frisian  notary  there  recognized,  and  two  witnesses 
most  deserving  of  credit.  It  cannot  certainly  be  doubted  that  this 
declaration  of  last  will,  made  in  Frisia  and  concerning  Frisian  goods, 
would  be  without  effect ;  nor  would  a  Frisian  judge  aocredit  these  three 
witnesses,  even  although  they  were  members  of  the  family,  well  known 
to  him,  and  generally  well  known,  of  recognised  authority,  prudence  and 
probity.  And  in  the  converse  case,  if  you  assume  that  a  Hollander  or 
a  Frisian  make  a  will  in  Holland,  concerning  Frisian  goods,  before  a 
notary  and  two  witnesses,  and  therefore  follow  the  solemnities  of 
the  place  of  execution :  what  reason  of  justice  or  equity,  I  pray,  would 
dictate  that  the  Frisian  judge  would  necessarily  be  bound  to  recognise 
the  declaration  of  the  three  Hollanders,  and  thus  ratify  a  disposition 
concerning  Frisian  goods,  while  he  cannot  accredit,  and  does  not  wish 
to  accredit,  his  own  citizens,  known  to  him,  members  of  the  &mily, 
conspicuous  for  undoubted  integrity,  witnessing  a  similar  act  in  equal 
number.  Who  will  not  declare  it  hard  and  unjust  (unless  a  reason  of 
comity  counsel  it,  as  will  be  hereafter  said),  to  harbor  a  wicked  jndg- 
ment  towards  your  own  citizens :  and  yet  fully  to  believe  others  not  very 
different  in  respect  of  their  situation  of  plaoe  or  their  disposition,  not 
more  approved  for  their  truth,  and  to  give  them  full  credence  becsause 
the  judge  of  the  plaoe  in  which  the  testator  made  his  last  will  has  thus 
willed  and  adjudged  it.  Then  again,  if  any  magistrate  can  lawfully, 
alteg^her  prohibit  testamentary  dispositions  of  things  within  his  own 

Srovince,  who  will  not  agree  that  it  is  much  more  permitted  to  him  to 
y  down  a  law  by  which  he  wishes  that  there  shall  be  no  other  form  of 
will,  as  to  goods  within  his  territories,  than  that  such  aa  is  found 
established  according  to  the  solemnities  of  the  plaoe  itself,  according  to 
that  yery  common  saying  that  "  he  who  is  entitled  to  the  greater  is  also 
entitled  to  the  less,*'  I.  non  debet  28.  ff.  de  reguUs  jvris  (Dig.  50.  17). 
Nor  18  there  wanting  in  support  of  this  opinion,  thus  sustained  by 
reason,  the  authority  of  excellent  men  who,  although  they  do  not  all 
use  the  same  reason,  yet  have  come  to  the  conclusion  that  what  is 
iummojvre  done  by  minors,  according  to  the  prescribed  solemnities  of 
the  place  where  the  act  is  done,  has  no  operation  over  goods  situated  in 
a  territory  where  the  laws  require  fuller  solemnity ;  and  that  this  can 
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be  so  laid  down  bj  the  ma.gistrate  of  every  place.  Thus  many  instances 
are  given  by  Ferdm.  Vasquiwm  quoBst,  Ubr.  4i.  cap,  3.  num.  18.  and  beside 
others  by  Tuldeniis  m  Codicem  tit  de  testa/mentis  num.  5.  Bodenburch  de 
jure  conjugum  tract,  'prodimin.  de  sUdui,  divers  tit.  2.  cap.  3.  wwm.  1.  in 
med.  Burgimdus  ad  consuetud.  Flandrioe  tract.  6.  n.  2.  OhritHnoBUS 
ad  leg.  Mechliniens.  tit.  17.  art.  1.  nvmi.  10.  et  ad  ruhrica/m  d.  tit.  nwn. 
10.  FachinoBm  lihr.  5.  contro.  cap.  90  et  91.  Paulus  Voet  de  naturd 
mohil.  et  imtnohiUum  cap.  12.  Nor  does  it  tend  to  the  contrary  that  it 
wonld  be  absnrd  that  one  and  the  same  testament  should  be  established 
by  a  diverse  law  of  solemnities,  or  that  many  testaments  should  be 
established  by  one  such  law.  For  although  it  would  be  so 
troublesome  to  testators  that  you  say  no  one  would  go  away,  still  I  do 
not  see  any  absurdity  or  injustice  in  this  rigor  of  the  law  : 
nomorethanin  this,  that  according  to  the  multiplicity  of  regions 
in  which  the  immovable  goods  of  one  who  dies  intestate  are  situate, 
there  must  be  considered  to  be  as  many  estates,  each  more  particularly 
governed  by  the  laws  of  the  place  where  situate.  The  number  of  testa- 
ments and  estates  ought  to  be  the  same,  as  is  quite  just,  since  in 
testaments  is  laid  down  the  disposition  as  to  estates. 

11.  And  thus  I  think  I  have  thus  &r  established  that  with 
regard  to  all  statutes,  real,  personal,  mixed,  or  whatever  other 
denomination  or  division  you  may  lay  down  for  them,  this  is 
the  truest  rule  to  follow,  that  statutes  lose  all  their  power 
beyond  the  territory  of  the  statutor ;  and  that  the  Judge  of 
a  different  country  is  not  bound  by  any  necessity  in  rega^  to 
goods  situate  within  his  territory,  to  follow  or  approve  laws  which 
are  not  his  own.  On  this  one  point,  however,  there  may  be  a  doubt 
remaining  with  some,  viz.,  if  this  is  so,  how  does  it  happen,  as  will  be 
commonly  found  laid  down,  that  in  successions,  in  capacity  to  testate, 
in  contracts  and  in  other  things,  movables  wherever  situate  are 
governed  by  the  law  of  the  domicile,  and  not  by  the  law  of  that 
place  in  which  they  are  naturally  found ;  since  it  would  appear  that  in 
this  respect  at  least  the  jurisdiction  of  the  Judge  of  the  domicile  does 
not  infrequently  operate  beyond  the  territory  of  the  statutor  in  regard 
to  things  scattered  over  the  different  territories  of  other  magistrates, 
even  those  ruling  over  the  remotest  Eastern  and  Western  regions. 
But  it  must  be  considered  on  what  fiction  of  law,  or,  if  you  prefer  it, 
on  what  presumption  of  law  this  rule  as  to  movables  rests.  Sinoe  they 
have  no  fixed  and  certain  place  of  situation,  nor  are  attached  to  any 
certain  place,  but  can  easily,  at  the  will  of  the  owner,  be  readily  called 
back  and  brought  from  everywhere  to  the  place  of  the  domicile,  and 
often  seem  to  be  of  most  advantage  to  their  own  when  present  with  him, 
thence  this  conjecture  seemed  to  arise,  that  it  should  be  considered  to 
be  the  wish  of  the  owner  that  all  his  movables  should  be  there,  or  at  all 
events  should  be  taken  to  be  there,  where  he  had  established  the 
chiefest  seat  of  his  fortunes  (fbrttmarwm  suarum  larem  swrnnamujue 
constituit),  that  is  in  the  place  of  his  domicile.  Thence  if  the  Judge 
of  the  domicile  have  laid  down  anything,  it  applies  to  the  movables 
wherever  situate  for  no  other  reason  than  that  they  are  considered  to 
be  in  the  place  of  the  domicile  itself.  Qilkeniusy  OhassancBUs^  PecJcnu^ 
Peregrinus,  QiurhOy  and  others  cited  by  my  father  Paulus  Voet  de  staiuHa 
sect.  4.  cap.  2.  ntum.  8.  Bodenburch  dejure  conjugum  tract  prceidmin.  de 
siatut  divers,  tit  1.  cap.  2.  circa  fin.  Mavvus  ad  Jas  lAtbenc,  queeat 
prcdvmin.  6.  num.  28.  24.  Tyra>^ieiUue  de  jure  primogenU.  quaut,  4fi. 
Besponsa  Ictorum  HoU.  part  3.  voL  2.  conM.  138.  7iimi.  16.  et  seqq.     If, 
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howerer,  anyone  should  think  theee  fictions  of  law  to  be  alien  to  the 
reason  of  natural  law  which  has  alone  to  be  considered  in  such  cases, 
inasmuch  as  they  require  one  legislator  common  to  all,  introducing  and 
estabh'shing  such  fictions  of  law  by  his  own  law,  I  will  not  indeed  oppose 
it ;  and  will  say  I  think  it  should  be  ascribed  to  that  comity  which  every 
nation  shows  to  every  other^  rather  than  to  the  rigor  of  law  and  that 
highest  power  which  every  magistrate  has  over  the  movables  found  at 
his  domicile.  Especially  when  I  consider  that  the  magistrate  of  the 
place,  where  the  movables  really  are,  can  determine  and  decree  concern- 
ing Ihem  what  would  displease  the  Judge  of  the  domicile.  For  what 
if  the  Judge  of  the  domicile  orders  grain  to  be  imported  because  his 
country  is  troubled  with  a  scarcity  of  grain ;  and  an  inhabitant  of  such 
oounti^^,  with  the  hope  of  greater  gain,  should  wish  to  import  his  grain 
which  he  has  stocked  in  his  granaries  in  another  country :  but  the 
ruler  over  that  other  country  forbids  all  export  of  grain,  thus  using 
his  right  over  grsin  situate  in  his  own  country  ?  Who,  I  pray,  would 
in  such  a  case  venture  to  deny  that  movables  mnst  be  governed  by  the 
law  of  the  place  where  they  really  are,  not  where,  on  account  of  the 
domicile  of  the  owner  they  are  supposed  to  be.  Addb  consult,  Ictor. 
HoU,  part  2.  eonetl.  1.  vera,  nee  ohstat  secundum.  Nor  will  this  the  less 
appear  from  confiscations  on  the  ground  of  crime,  inasmuch  as  all  the 
movables  everywhere  sitoate  are  not  to  be  ceded  to  the  fisc  of  the  place 
where  the  defendant  is  condemned,  but  ordy  those  movables  which  are 
found  in  the  place  of  the  condemnor ;  unless  anything  else  is  elsewhere 
observed  on  principles  of  comity,  as  we  shall  give  many  instences  of 
tU,  de  bonis  damnatorwi^  (post).  I  need  not  say  that  the  statutes  of 
most  places  vary  as  to  some  things,  whether  they  are  to  be  reckoned 
among  movables  or  immovables :  nor  is  it  new  that  what  are  considered 
movables  in  one  country  are  found  placed  in  the  catalogue  of  immo- 
vables elsewhere :  for  example  annual  revenues  due  by  a  Province  are 
in  Holland  considered  movables,  in  Ultrajectine  immovables:  the 
larger  trees  adhering  to  the  soil  are  everywhere  considered  immovables, 
but  in  Flanders  are  considered  movables,  as  is  shown  by  many  exam- 
ples in  tit.  de  rer.  division,  (post  1.8).  This  being  so,  it  necessarily 
follows  that  what  are  considered  movable  at  the  place  of  domicile,  but 
immovables  where  they  are,  are  governed  by  the  law  of  the  place 
where  they  really  are,  the  maeistrate  not  even  permitting,  on  prin- 
ciples of  comity,  that  the  magistrates  of  the  domicile  should  follow 
them  as  movables. 

12.  But  as  each  private  person  would  pass  civil  life  less  happily  in 
sociely  if  he  refused  to  render  mutual  offices  to  others,  and  to  take 
them  in  return,  for  his  own  advantege  (although  it  could  not  be  said 
that  he  injured  anyone  if,  satisfied  himself  with  a  severe  mode  of  life, 
and  spuming  the  luxuries  of  others,  he  should  leave  to  others  what 
was  their  own,  and  keep  to  himself  what  was  his:  repudiating  all 
use  of  commerce  and  of  liberal  duties),  so  also  unless  the  ma- 
gistrates of  diverse  countries,  by  not  obeying  sometimes  their 
mutual  laws  or  the  laws  of  a  superior,  did  not  sometimes  some- 
what remit  the  reign  of  the  law  as  explained  above,  and  did  not  in 
mutual  odmity  the  one  more  liberally  approving  the  commands  of  the 
other,  hold  them  as  valid,  and  aid  them,  they  would  make  the  condition 
of  their  subjects  involved  in  very  many  inconveniences  and  difficulties, 
and  each  disturb  the  weU-issued  decrees  and  sanctions  of  the  others, 
would  overthrow  them,  weaken  them,  and  thus  have  to  allow  their 
own  decrees  to  be  disturbed,  infringed,  rescinded,  by  the  system  of 
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like  for  like,  and  on  principles  of  stricfc  law.  Ytom  their  real  sfcatatte, 
however,  as  above  described,  the  magistrates,  as  experience  shows,  do 
not  recede  the  breadth  of  a  nail  in  respect  of  immovables,  on  the 
ground  of  equity,  bub  tenaciously  adhere  to  their  own  law,  and  thus  it 
has  been  handed  down  to  us  that  immovables  are  only  governed  by 
the  law  of  the  situation.  Vide  Mctviua  ad  jus  Lubecens.  qtuui.  pnjBUm. 
6.  num.  10.  et  $eqq,  ibique  DD.  But  in  respect  of  movables,  in  respect 
of  testamentary  disposition,  when  ib  is  asked  whether  it  is  to  be 
everywhere  permitted  or  not,  as  with  intestate  snccessions,  whether 
donations  are  allowed  or  forbidden  between  spouses,  and  in  other 
similar  questions,  the  rigor  of  the  law  has  been  relaxed  by  the,  as  it 
were,  common  consent  of  all  nations :  so  that  the  rule  springing  from 
comity  has  been  adopted  in  universal  practice,  that  movables,  where 
there  is  a  doubt,  are  governed  bv  the  law  of  the  place  where  their 
owner  has  his  domicile,  and  wherever  they  may  really  be  situated. 
As  will  be  more  fully  kid  down  in  their  proper  places,  tU.  de  donat, 
inter  vk,  et  uxor.  tU.  de  euoceseianibue  ab  inieetaio  Ubr.  88,  and  else- 
where. 

13.  Nor  is  it  less  prevalent  in  respect  to  mixed  statutes,  having 
reference  to  the  solemnities  of  any  acts,  (paying  e^MCial  regara 
to  the  reasonings  based  on  the  strict  law,  and  the  power  of  each  act), 
that  the  exercise  of  those  solemnities  is  sufBcient  for  the  validity  of 
every  act  which  the  law  of  the  place  where  it  was  carried  on, 
required  should  be  observed.  So  that,  what  is  thus  done,  extends  itself 
to  all  movable  and  immovable  goods  wherever  situated  in  other  terri- 
tories, whose  laws  require  very  different  ||nd  far  fuller  solemnities. 
This  seems  to  have  been  so  laid  down  lest  testaments  and  contracts 
should  be  almost  multiplied  without  end,  according  to  the  number  of 
countries  using  a  different  law  in  regard  to  solemnities,  and  lest  those 
wishing  to  take  proceedings  in  re^ird  to  many  things  situated  in 
many  places  should  be  involved  in  inconveniences,  doubts,  and  difB.cul- 
ties,  and  also  for  this  reason,  lest  manv  things  bond  fide  done,  should 
be  too  easily  disturbed  and  almost  wiwout  thefkult  of  the  doer  of  the 
act,  a/rg.  I.  BarhariuB  Sff.  de  offie.  pratarie  (Dig.  1.  4).  Ako  because 
not  even  those  most  versed  in  the  practice  of  the  law,  much  less 
others  who  suffer  from  simplicity  or  sloth,  and  do  not  profess  a 
knowledge  of  the  law,  can  sufficiently  ascertain,  nay  scarcely  by  the 
most  ardent  industry  can  any  one  ascertain,  what  solemnities  are 
needed  for  proceedings  in  every  place,  and  what  changes  are  daily 
made  in  this  or  that  region  by  new  laws,  as  to  the  observance  of 
solemnities.  Thus,  for  instance,  the  rule  which  obtained  as  to  militaiy 
testaments  b^  the  civil  law ;  inasmuch  as  soldiers  were  not  bound  by 
the  solemnities  of  towns  while  they  were  occupied  in  camps  and  on 
expeditions,  because  they  were  nnskilled  in  law,  and  could  not  consult 
while  they  were  in  camp  witibi  those  more  skilled  in  the  law.  Even 
this  rule  counsels  that  he  who  does  a  thing  is  not  bound  by  the 
solemnities  of  a  place  other  than  that  in  which  he  did  it.  Because  per- 
haps he  is  ignorant  of  the  solenmities  of  othm>  places,  and  in  the  place 
where  he  does  the  act  the  lawyers  are  not  well-advised  as  feo  the 
customs  of  an  alien  land,  since  it  is  often  found  that  pragmatics, 
before  whom  contracts  are  solemnised  or  testaments  made,  are  snffici- 
entlv  well  versed  in  the  law  of  their  own  country,  but  not  in  the  law 
of  all  places  and  of  the  whole  world,  and  very  often  the  business  that 
is  to  be  done  cannot  stand  the  delay  neoessarr  for  an  anxious  enquiry. 
Although  therefore  it  is  agreed  tibat  seren  witnesses  are  wanted  lor  a 
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iesiaiiieni  in  Friaia,  white  elsewhere  the  prasenoe  and  testimony  of  a 
notary  and  two  witnesses  is  sofficient,  or  at  all  events  a  mucn  less 
solemnify  is  needed*  jet  moved  by  the  eqaity  of  the  thiojB^,  the  senate 
of  Frisia  ratified  a  disposition  concerning  Frisian  things  made  before 
an  officer  (parochns)  and  two  witnesses  of  Sylvaodnx  according  to  the 
cnstom  of  the  SylvflBlnoian  conntry.  Sande  decis,  Frisia.  libr.  4i,  tit, 
1.  defin  14  And  that  this  has  been  adopted  in  practice  in  Belgia, 
Germany,  Spain,  Qanl,  and  other  countries,  the  writers  of  each  nation 
testify.  Among  the  Belgians,  besides  Sande,  Fechins  de  testamenHe 
eonjugwn  Uhr.  4.  cap.  28.  in  fine,  ZoegiuB  ad  Pcmd  tit,  qui  teat,  faa, 
fou,  iMMfi.  49  ei  $eqq,  Vinniw  edect,  quaation.  Ubr.  2.  cap.  19.  Ohrigm 
tiauBua  ad  leg,  MeoMineniens,  tit.  17,  art,  1,  num,  10.  et  vol,  2,  deda.  3. 
num.  7.  Badelant.  Ouriae  UUrajeet,  deeia.  126.  Oonatdt,  Jaria  com, 
BM,  part,  2.  eona.  138.  ei  189  ek  part,  3.  vcl,  2.  ctmaiL  15.  num,  4.  et 
eomeU.  133.  num.  1.  Bodenburch  ae  jure  oonjugum  tract.  praeUminar  de 
atatut,  divera.  tit.  2.  cap.  3.  num.  1.  et  d.  tit,  2.  paHe  aUerd  cap,  3.  ntim. 

I.  AnL  MattiHteue  de  a/wition.  libr.  1.  cap.  21.  num.  37.  et  libr.  2.  cap, 
4.  wwm.  34.  Paulua  Voet  de  atatuiia  aect.  9.  cap.  2.  num.  2.  3.  9.  b, 
Jok.  d  Someren  de  jure  naverearum  cap.  7.  num.  1.  Abr,  a  Weael  ad 
naoeU,  eonatit,  UUrajeet.  art.  1,  nvm,  12.  13.  Jaoobua  Coren  oha.  23. 
mam,  18. 19.  20.  Oereformeert  Landrecht  vcm  Nytoegen,  tit.  22.  art.  8. 
4  Among  the  Oennans,  Andr.  Oa/yl  Ubr,  2.  ohaerv,  123.  Mynaingerua 
cent*  4.  oba.  82.  num.  3.  et  cent,  5.  ohaervat.  20.  num.  4.  et  aeqq,  Maeviua 
adJua.  Lubeeena,  part.  2.  OL  1.  art.  16.  et  de  arreatia  cap.  20.  num.  5. 
OarpMOviua  pract.  erimm.  part.  2.  quaeat.  54.  num.  51.  Among  the 
Spuiards,  Ferdinand  Vaaquiua^  quaeat.  libr,  4.  cap,  3.  num.  17. 18.  19. 
Menoehiua  Ubr.  2.  praeatmpt,  2.  num.  7.  Among  the  Gaols,  Mainardua 
Ubr,  6.  decia.  92.  Quido  Papae  decia,  162.  Ohappinua  de  moribua 
Parieiena,  Ubr.  2.  tit.  4.  num.  2,  Barry  de  aucceaaionib.  Ubr,  1.  tit.  1, 
num.  46. 

14.  This  m}e  obtains  nnless  it  shall  appear  that  anyone,  to  avoid  the 
more  inconvenient  and  perh^s  more  enensive  solemnities  of  his  own 
domicile,  has,  without  any  necessity,  and  in  f rand  of  the  statute  of  his 
domicile,  gone  to  another  place  for  the  purpose  of  passiog  the  act, 
and  immediately  returned.  It  is  scarcelv  to  be  expected  that  the 
validity  of  this  act  or  this  testament  should  extend  itself  to  goods  at 
the  place  of  the  domicile,  for  he  is  unworthy  of  any  benefit  and  comity 
who  deliberatelv  and  fraudulently  spumed,  circumvented,  deceived  the 
laws  of  the  aomicile.  To  the  same  class  must  they,  I  think,  be 
referred  who,  when  at  their  domicile  heavier  does  were  to  be  paid  to 
the  fisc  for  a  sealed  charter,  proceed  elsewhere,  that  they  may  defraud 
the  stamp  law,  to  a  place  where  such  a  kind  of  tax  is  unknown,  and, 
when  the  act  has  been  perfected,  return  to  the  place  of  the  domicile. 
Ant.  Theaaurua  qwiea.  for,  libr.  2.  cap,  8.  num.  14.  Maeviua  ad  Jua. 
Lubeneena,  quaeat.  pradvmn,  6.  wum,  6. 7.  etpart.  2.  tit.  1.  art,  16.  num. 

II.  Pautua  Voet  de  atatutis  aect.  9.  cap.  2.  num.  4.  et  num.  9.  except.  3, 
Beeides  Maacardua  and  Aretvn.  and  othera  there  dted.  Or  unless  the 
statute  expressly  forbids  that  an  act  shall  be  otherwise  done  beyond 
the  territory  and  with  other  solemnities.  Vide  Menoehiua  Ubr.  2.  proa. 
awmpt,  2.  num.  6. 

15.  Having  stated  this  general  law  as  to  the  solemnities  to  be 
observed,  we  must  further  enquire  what  has  to  be  laid  down  if  any 
onedoingan  act  in  any  place,  neglects  to  follow  the  laws  of  that 
places  but  follows  those  whioh  either  the  statutes  of  the  domicile  or  of 
the  place  where  the  thing  is  situated  require,  whether  they  are  di&ocent 
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or  lesser.  Mynsingems  indeed,  and  Micliael  G-rassua  pronouneea  acts 
thns  done  to  be  of  no  force,  whether  the  doer  beyond  the  domicile  has 
observed  the  solemnities  of  the  domicile,  or  those  which  are  required 
in  tbe  place  where  the  immovable  is  sitnated.  Mynsingerus  cetUur,  5. 
ohserv.  20.  num,  tdt  Orassus  recept.  sent,  libr,  1.  §  testamentum  quaeat. 
54.  num,  24.  in  fine.  Bat  without  jast  reason.  For  as  it  has  been 
already  said  that  anyone  is  both  by  reason  of  domicile,  and  of  immov* 
ables,  subject  to  the  magistrates  of  the  places  where  he  has  fixed  hia 
domicile  or  possesses  immovable  property,  and  as  every  magistrate 
according  to  the  strict  law  '*  jus  snmmnm  **  (concerning  which  we  have 
discussed  above,  and  which  applies  here),  does  not  act  wrongly  in 
defending  the  force  of  his  statute  as  far  as  be  can,  it  would  certainly  there- 
fore be  unjust  towards  one  subject  to  him  by  reason  of  domicile  or  goods, 
if,  in  respect  of  the  goods  lying  within  his  own  territory,  be  did  not 
hold  good  that  last  will  or  contract  of  such  subject,  in  which  he  sees 
that  his  own  statutes  as  to  solemnities  have  been  observed.  Especially 
when  in  tbis  manner  defending  the  force  of  his  own  statute,  he  does 
not  disturb  or  subvert  what  has  been  elsewhere  done,  and  ^  therefore 
can  in  no  way  do  injury  to  magistrates  of  another  region.  Let  na 
take  the  case  of  an  Ultrajectine  who  has  his  domicile  in  Ultrajeotina, 
possesses  immovables  in  Holland,  and  dies  in  Frisia,  having  there 
made  a  will  before  a  notary  and  two  subscribing  witnesses,  and  there- 
fore having  there  observed  all  the  requisites  with  which  the  HoUand 
and  Ultrajectine  laws  are  content.  On  principles  of  equity  and  fair, 
ness  the  Hollanders  would  uphold  such  a  disposition  as  far  an 
it  concerned  immovables  in  Holland,  and  the  Ultrajectinie  would 
do  the  same  with  respect  to  Ultrajectine  immovaa.bles,  but  aa 
regards  movables  wherever  situated,  they  would  consider  themi 
as,  by  a  fiction  of  law,  existing  in  the  place  of  the  domicile. 
For  in  a  disposition  of  such  things  every  one  follows  the  solemnities 
prescribed  by  their  own  laws ;  in  the  same  way  that  j^rmerly  the 
prsstor  often  upheld  testaments  invalid  by  the  strict  civil  law,  becanse 
he  saw  that  in  them  the  solemnities  enjoined  by  his  own  edict  bad 
been  observed,  §  non  tamen,  6.  InsHt  quibus  modis  testament,  infim^, 
(Inst.  2. 17),  L  poatttmus  12,  LfiUo.  17.  ff.de  i^iist.ruptoirrU.  fact  ie8tam> 
(Dig.  28.  3).  BodenbvTch  de  jwre  conjugum  tract.  praeUmin.  de  staiuUs 
diversis  tit.  2.  cap,  3.  num.  2.  et  cap,  4.  num.  5.  For  as  it  is  just  that 
he  should  be  considered  unworthy  of  the  benefit  of  a  statute  who  has 
not  followed  it,  but  has  acted  contrary  to  it  arg»  I.  uU.  §  sin  autem  14, 
in  rned.  G.  dejure  deliherand  (6.  30).  Christvnasus  ad  leg,  Mechlin,  in 
praelud.  num.  49,  so  on  the  contrary  it  would  be  most  equitable,  no  one 
can  rightly  deny  it,  that  he  should  enjoy  the  benefit  of  a  statute  who  has 
followed  it,  in  so  far  as  concerns  the  goods  situated  within  the  territory 
of  the  statutor.  And  although  some  admit  this  where  a  statute 
fayorable  to  the  dolnicile  has  been  observed,  they  deny  its  application, 
where  a  statute  has  been  observed  disposing  of  things  beyond  the 
domicile.  Francis  de  Barry  de  su^cessiondhus  lihr.  1.  tit.  1,  num.  46.  in 
msd,  although,  as  no  reason  of  difference  can  be  given  why  the  judge 
of  the  domicile  should,  more  than  the  judge  of  tiie  place  of  situation, 
uphold  those  acts  in  which  he  finds  his  own  solemnities  observed,  I 
do  not  thns  consider  that  the  opinion  of  these  writers  rests  on  a 
sufficiently  just  foundation. 

16.  We  shall  now  next  inquire  concerning  personal  statutes,  in  hoir 
far  they  operate,  on  principles  of  comity,  l^yond  the  territory  of  the 
statutor,  in  respect  of  goods  situated  in  another  territory.     As  this. 


TOIT's  PAVD10T8.  101 

however  cannot  be  defined  hv  any  oerUin  mles^  nor  dednced  from  an  j 
universal  prinoiples  oommonij  received  and  approved  by  the  mutual 
consent  of  nations^  I  think  it  more  advisable  to  treat  of  these  questions 
singlj  in  the  way  proper  to  each :  thus  whether  one  capable  by  the 
Iftw  of  his  domicile  of  testating  can  dispose  of  goods  elsewhere 
situated,  where  the  law  declares  such  an  one  incapable  of  testating : 
whether  one  legitimated,  or  declared  a  prodigal  in  the  place  of  us 
domicile,  is  to  be  regarded  as  such  everywhere  wherever  his  goods  are 
situated :  and  many  other  questions  of  the  same  kind. 

17.  Lest  the  exercise  of  comity  and  of  assisting  offices  should  be 
vagncy  uncertain,  and  often  not  mutual  among  neighbouring  nations, 
and  lest  the  one  should  deny  to  the  other  those  things  which  he  had 
himself  obtained  on  principles  of  oomiiy,  it  has  been  frequently  laid 
down  by  special  agreements,  or  inveterate  customs  to  be  observed  as 
agreements,  what  must  be  mutually  rendered.  Thus  it  has  pleased 
many,  and  has  obtained  in  use  in  many  places,  that  sentences  passed 
elsewhere  shall  be  executed  on  the  goods  found  within  the  jurisdiction 
of  any  judge  when  he  has  been  asked  to  allow  it  by  the  judge  of 
another  territory.  And  by  mutual  consent  and  general  custom  the 
judges  in  Germany  can  extend  their  relegations  beyond  the  limits  of 
their  territory,  as  is  laid  down  by  Besoldiu  deiUbat.  juris  liber,  1.  qtusat 
45.  By  the  same  consent  the  Hollanders  can  extend  their  relegations 
also  to  the  Ultrajeotine  territory,  and,  mutually,  the  Ultrajectinee  can 
extend  theirs  to  Holland  territory,  as  is  well  known.  That  two 
Hollanders  shall  not  mutually  sue  each  other  in  Ultrajeotina,  nor  two 
Ultrajectinee  in  Holland,  and  that  those  who  do  so  shiJl  be  repelled  bv 
the  judges  from  the  threshold  of  the  Court,  or  otherwise  that  such 
Htigants,  if  admitted,  shall  be  bound  by  their  own  law,  this  has  been 
established  by  special  pact  among  the  Courts  of  each  province.  23.  Aug, 
1657.  et  atibsecute  placit.  Ordin,  HoU,  19.  JuU  1658,  vcl.  2.  placitor. 
SolLpag.  1159  et  seqq.  In  a  similar  manner  it  was  not  long  ago  agreed 
between  them  also  that  where  a  curator  is  appointed  at  the  place  of  the 
domicile  over  the  goods  of  those  who  are  dead,  insolvent,  and  the  like, 
such  curator  shall  have  right  and  authority  over  goods  situated  in 
another  territory,  although  very  little  of  the  goods  be  found  at  the  place 
of  the  domicile  and  although  the  lesser  number  of  creditors  be  there :  also, 
that  at  the  place  where  the  curator  is  appointed,  the  universal 
ranking,  etc.,  of  creditors  shall  be  made^  according  to  the  Ultrajectine 
placaat  promulgated  18th  April,  1689.  And,  for  the  sake  of  estab- 
lishing gpreater  concord,  the  Hollanders  have  by  mutual  consent 
remitted  very  much  of  their  law  in  favour  of  the  Zeelanders,  and  these 
again  in  favour  of  the  Hollanders,  and  have  promised  asistanoe,  by 
statutes,  in  mutually  assisting  each  other,  both  in  the  cases  statea 
above  and  in  other  cases  which  can  be  reduced  to  the  heading  personal 
statutes  :  this  is  abundantly  shown  by  various  compromises  made  at 
various  times  between  the  heads  of  each  province.  7  Mareh^  1607 ; 
21  Bept,  1662  ;  7  June,  1669 ;  eepedaUy  11  June,  1674,  art.  5.  6.  7. 
8.  vol.  Si  placit  pag.  692. 

18.  It  remains  for  us  to  inquire  whether,  and  how  far,  it  is  permitted 
to  private  persons,  by  pacts  and  agreements,  to  recede  from  the  dispo* 
sitions  of  statutes.  To  do  this,  I  think  we  must  distinguish  between 
those  which  have  reference  to  the  public  utiHiy  (to  which  head  are  to 
be  referred  those  which  belong  to  public  morality  and  those  which 
belong  to  the  solemnities  and  forms  publicly  laid  down  for  acts)  and 
those  which  primarily  concern  the  right,  advantage,  and  favour  of 
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private  personB.    As  regards  the  former,  since  the  public  law  cannot  be 
changed  by  private  pact,  and  the  rights  of  the  State  cannot  be  traded 
in  by  private  persons,  and  since  no  one  can  rightly  renonnoe  another's 
benefit,  and  far  less  the  pnblic  benefit  or  pnblic  morality,  and  as  sach  a 
rennnciation  conld  not  be  otherwise  than  base  and  therefore  also  impos- 
sible: wrg.  LfiliiM  qui  25.  ff,  de  condU,  Imtit.  Dig.  28.  7),  the  conse- 
quence is  that  no  private  person  can  validly  contract  as  to  things  which 
do  not  concern  his  own  private  estate,  bnt  the  pnblic  and  the  pnblio 
loss,  I.  juris  gentvwm  7.  §  si  padscar.  14.  15.  16.  ^.  de  paetis  (Dig. 
2.  14),  L  jus  publieum  38.  ff.  Bod.  Ut.  Andr,  Oayl  libr.  1.  ohserv,  40. 
MasviusadjusLuhecens,  quaest  praelimin.  9.  nwni.  76.  et  seqq,  Oroenewe^ 
gen  in  not.  ad  Orotii  manuduct.  jurisprud.  Holl.  libr.  3.  cap.  24.  num.  16. 
If  it  is  agreed  that  it  is  on  those  laws  which  are  contained  in  statntea 
that  the  rights  of  private  persons  depend,  we  mnst  first  see  whether  the^ 
statutes,  which  ought  to  obtain  in  a  particular  case,  are  prohibitory,  or 
whether  they  make  simple  disposition.     Those  are  called  prohibitory* 
statutes  by  which  it  was  specially  forbidden  that  anything  shonld  take^ 
place,  as  that  no  one  remarrying  should  leave  more  to  his  wife  than  to 
that  child  of  the  former  marriage  to  whom  he  had  left  the  least 
portion,  lest  in  this  way  there  should  be  introduced  among  sponsea  a 
statutory   community   of  g^oods,    although  the  marriage   had  been. 
entered  into  without  dotal  pacts :  that  spenses  shonld  not  mutually^ 
donate  to  each  other:  that  they  should  not  gratuitously  benefit  eaob> 
other :  that  there  should  be  no  testaments  as  to  immovables.  Therefore 
among  prohibitory  statutes  are  never  to  be  reckoned  those  which 
simply  state  the  law  from  a  negative  point  of  view,  as  for  instance 
that  community  shall  not  be  introduced  among  spouses  by  marriage ; 
that  a  spouse  shall  not  succeed  to  a  deceased  spouse :  but  only  if  it  is 
fonnd  so  laid  down,  there  can  be  no  community  between  sponsea  by 
virtue  of  marriage,  nor  any  testamentary  gratification.    If  statutes  are 
prohibitory,  whatever  is  done  or  contracted  against  such  prohjbition  is  to 
be  considered  of  no  force,  or  whatever  is  done  by  last  will^  as  regarda 
goods  situated  in  the  territory  of  the  statutor :  whether  tiiis  is  dona 
by  those  who  have  their  domicile  in  the  territory  of  the  statutor  or^* 
by   others    who    have  the  chief  seat  of  their  fortunes  elsewheB» 
where  such  a  prohibition  is  not  of  force.    For  otherwise  if  venun* 
oiation  were  admitted  every  law  would  be  without  force  of  obliga* 
tion  and   therefore  would  lose  the  effect   of  law,    a/rg.  I.  1.  2.   0. 
ne  fidejuss.  ^.  dmtur  (0.    5.   20).      CMhcfredus   ad.   I    71.  /.  d». 
oontrah.   enU,    Orotiawus    diseept.    fwr,    eap.    785.     Mtimnus    ad  ju8 
Luhec.  quoBst.  praeUmin.  9.  nwm.  84.     BodemJbwreh  de  jnre  conjngum^ 
tract.  praeUmin.  de  itaJM.  divers,  tit.  3.  part.  1.  cap.  4  fnum.  1.  2.  ei. 
seqq.    D.  Someren  de  jure  novercarum  eap.  1.  num.  2.    OhappmuM  ad 
leges  Andivm  Ubr.  3.  cap.  2.  at.  3.  num.  9.  Loiiet  en  see  arrest  lii.  D* 
num.  17.  v€T9U  Us  herikere.    Thns  (to  make  the  point  dear  by  an 
example)  it  would  be  in  vain  if  a  Hollander  were  to  bequeath  to  his 
wife  immovable  property  situated  in  Ultrajectina :   in    vain    if    he^ 
were  to  make  a  last  will  concerning  immovable  property  there  situated, 
since  the  power  of  testating  is  wholly  forbidden  there.    These  points 
will  be  more  fully  discussed  in  their  proper  places.    But  if  the  statutes 
do  not  contain  any  prohibition  bnt  simply  declare  what  should  be  done 
in  the  case  of  private  persons,  it  is  not  doubtful  that  their  provisions 
can  be  renounced  by  pacts  and  dispositions.    If,   for  instance,  the 
statutes  define  what  shall  be  the  succession  ah  iniedato^  notlung 
prevente  anyone^  to'  whom  the  power  of  testating  is  given  by  statnte^ 
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to  reeedto  from  the  inresoribed  order  of  saooesBion  and  take  another  at 
will,  whether  hy  oamng  those  who  are  more  remote,  or  those  who  are 
entirely  strangers,  to  the  snooession.  The  statates  of  difEerent  regions 
introdnoe  a  nniTersal  communion  of  goods  hetween  spooses,  bat  there 
is  nothing  which  forbids  anyone  whcmy  or  partly  departing  from  it  by 
pact :  jnst  as,  vice  versd^  where  the  statates  have  introduced  only  a 
community  of  gain  (oc^ruaM^tim),  no  further  prohibition  being  pre- 
scribed,  it  is  £ree  to  everyone,  by  dotal  instruments,  to  extend  this 
community  beyond  one  of  gain  and  so  as  to  include  all  goods. 
Frisians  therefore  would  not  oif end  against  the  rule  when,  by  ante- 
nuptial pact)  they  introduce  a  uniTcrsal  community  in  regard  to  certain 
things,  even  those  situated  in  Frisia  itself,  although  the  Frisian  laws 
only  sanction  a  particular  community  on  marriage.  Nor  again  the  Hol« 
landers,  if  conteoit  with  a  particular  community  of  gain,  they  renounce 
the  Holland  statute  by  which  a  universal  oommunity  is  established. 

19.  As  any  one  can  do  this  by  express  wish,  so  there  is  nothing 
forbids  him  to  recede  from  the  provisions  of  such  statutes  by  tacit  and 
presumed  desire.  And  since  everyone  is  presumed  to  know,  or  at  least 
can  easily  know,  the  laws  of  his  own  domicile,  if  not  the  laws  of  all 
countries,  throughout  which  perhaps  the  goods  of  some  rich  person 
may  be  f  onnd  scattered,  the  consequence  is  that  we  may  presume,  in 
case  of  doubt,  that  everyone  contracting  as  to  his  own  things  wished  to 
do,  to  cause,  to  establish  that  which  the  law  of  his  domicile,  known  to 
him,  dictates :  because  if  he  had  wished  otherwise  in  contracting,  he 
could  have  otherwise  specially  pacted.  Hence  the  sayinp^  has  arisen 
that  everyone,  in  case  of  doubt,  is  considered  to  have  wished  to  con- 
form in  contiacting,  and  to  have  conformed,  to  the  statutes  of  his 
domicile.  This  is  also  founded  on  Boman  Iaw,  in  which  it  obtained 
that,  in  case  of  donbt,  everyone  is  presumed  to  have  contracted 
according  to  the  custom  and  law  of  that  region  in  which  he 
contracted  org,  h  swnper  84  ff,  de  reg,  jwris  (Dig.  50.  17)  ;  L 
quod  si  ftolU  31.  §  quia  OMidua  20.  ff.  de  aedil,  edict*  (Dig.  21. 
1).  Maemua  de  a/rresUs  cap»  12,  num.  6.  9.  10.  11.  •  DeeKherus 
Uhr.  1.  dissert.  11.  wum.  20.  21.  Jul.  Olarus  §  tesiamentum  quaest.  76. 
lUMA.  12.  Faulus  Toet  de  natwrd  mohil.  et  immohil.  cof.  18.  itum.  ult. 
in  fine.  This  rule  rests  on  this  foundation,  that  the  communitv  of 
goods  which  is  of  force  by  statute  in  the  place  of  the  domicile  of  uiose 
contracting  marriage,  extends  to  all  goods,  even  those  situated  in 
those  plaMS  where  the  statutory  community  of  all  the  goods  is 
unknown  :  and  because  vice  versd  it  does  not  obtain  when  those  enter- 
ing, on  matrimony  have  their  domicile  in  a  place  where,  according  to 
statute,  only  the  community  of  gain  is  received,  although  the  spouses 
possess  goods  situated  there  where  a  universal  community  is  estab- 
lished by  law,  as  more  fully  stated  tit.  de  ritu  miptiarvm  (post). 

20.  These  tacit  and  presumed  pacts  do  not,  however,  extend  them- 
selves to  goods  situated  in  those  places  where  there  is  a  prohibitoxy 
statute:  since  the  force  of  such  a  statute  cannot  be  taken  away  by 
express  pact,  as  already  stated.  Nor  would  they  even  find  place,  nor 
is  anyone  to  be  presumed  to  have  otherwise  wished  to  conform  himself, 
in  contracting,  to  the  laws  of  his  domicile  than  in  so  &r  as  the  law  of 
the  domicile  itself  gives  full  power  to  its  citizens  of  receding,  by  pact, 
from  what  has  been  laid  down  by  statute,  and  of  thus  not  conforming 
ia  them,  if  he  so  saw  fit.  But  when  the  law  of  the  domicile  does  not 
^penenii  oitiaens  to  resile  frMn  their  dispositiont  but  forces  and  oon- 
Straina  those  who  are  nnvrilling  to  stand  by  what  is  defined  by  law,  as, 
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it  has  been  already  admomshed,  is  the  case  in  proliibitory  stataies,  it 
would  be  absurd,  from  such  an  act,  often  unwilling  and  imposed 
upon  the  nnwillinff,  to  seek,  as  it  were,  a  certain  presumption  of  a  tacit 
pact  which  would  be  in  conformity  with  the  statute  of  the  domicile 
and  would  extend  itself  to  goods  situated  in  those  places  where  the 
contrary  laws  are  found  enacted  admitting  a  contrary  pact.  For  it 
cannot  be  said  that  one  would  wish  to  follow,  in  a  case  of  doubt,  the 
laws  of  his  domicile  in  as  far  as  concerns  g^oods  elsewhere  situated, 
and  yet  not  in  regard  to  those  same  things  so  situated  in  the 
law  of  his  domicile  to  have  resiled  from  the  statute  of  his  domicile, 
if  it  had  only  been  allowed  him  by  such  statute.  Menoehitu  deprae- 
iumpt,  Ubr,  4.  praed.  202.  nvm.  21.  On  this  foundation  it,  itUer  alia, 
rests,  that  where  second  marriages  are  contracted  simply,  without 
antenuptial  pact,  by  Ultrajectines  on  Ultrajectine  soil,  where  statutory 
community  is  rejected  on  account  of  the  approved  disposition  hoc 
edictali  6.  0.  de  secundis  n/upt,  still  in  as  far  as  regards  immovables 
situated  in  Holland  and  belonging  to  the  second,  Ultrajectine,  spouse, 
the  community  of  goods  ought  not  to  be  considered  as  exduded. 
Concerning  this  more  will  be  found  in  the  matter  of  second  marriages. 
21.  Not  do  yon  sufficiently  or  nghtly  assume  a  tacit  presumption  of 
this  kind,  of  conforming  to  the  statute  of  the  domicile  where  nothing 
has  been  at  all  carried  on,  done,  or  contracted  by  the  owner  of  goods 
elsewhere  situated,  but  where  he  has  wholly  abstained  from  all  dispo- 
sition allowed  him  by  the  laws  of  the  place  where  the  thing  is  situated. 
In  this  way  it  happens  that,  as  many  as  die  intestate,  obtain  here  and 
there  different  heirs  according  to  the  varying  site  of  the  immovable 
property,  the  inheritance  being  thus  divided  into  as  many  places 
having  diverse  laws  of  succession  as  there  are-  estates  of  the  deceased 
found.  Tacit  pacts  were  both  known  to  the  Romans,  were  not  infre- 
quent in  the  usages  of  nations,  can  be  easily  conceived,  and  presumed 
from  probable  circumstances.  But  tacit  testamentary  dispositions  are 
as  entirely  foreign  to  our  law  as  to  the  Roman  law :  so  that  hence  it 
cannot  be  said  that  one,  dying  intestate,  tacitly  called  his  cognates  to 
the  succession  in  the  order  dictated  by  tiie  law  of  the  domicile.  For 
although  Paulns  in  L  conficitmtwr  8.  §  sed  ideo  1,  ff,  de  jure  eodiciU., 
smt  that,  when  the  father  of  a  family  dies  intestate,  he  is  *'  believed 
(Dig.  29.  7)  voluntarilpr  to  leave  the  lawful  inheritance  to  these  (the 
heirs  ah  intestato)  :"  it  is  not  on  that  account  a  tacit  testament,  nor  an 
inheritance  left  by  testament  but  by  law,  and  it  is  therefore  called 
lawful  by  Paulus  m  this  passage,  even  when  it  is  not  transferred  with 
full  solemnity:  although  it  naturally  agrees  with  the  wish  of  the 
dying  man.  I  need  hardly  say  that  it  is  absurd  to  imagine  any 
constitution  of  a  tacit  wish,  conformably  to  the  laws  of  the  domicile, 
in  regard  to  the  transfer  of  an  intestate  succession,  since  we  know  that 
even  the  estal<es  of  those  are  transferred  ah  intestaio  who,  on  account 
of  youth  or  defect  of  mind,  can  give  no  manifestation  of  wish.  That 
the  contrary  of  this  is  found  in  testaments  the  thing  itself  shows :  for 
no  one  is  supposed  to  have  tacitly  contracted,  or  to  be  bound  by  tacit 
contract,  who  is  not  of  such  a  condition  that  he  can  also  enter  into  an 
express  contract.  This  is  manifest  from  ths  examples  of  tacit  pacta 
enumerated  in  tit  depacti9  (post).  Nor  is  it  the  case,  as  maybe 
retorted,  that  quasi  contracts  are  tacit  agreements,  arising  from  some 
fact  or  deed  from  which  madmen  and  others  like  them,  not  able  to 
contract,  expressly  can,  it  is  admitted,  be  bound  without  the  consent 
of  tutor  or  curator,   I  furioiie  46.  /.  de  chlig.  et  act.  (Dig.  44«  7). 
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For  there  is  more  a  presamed  than  a  tacit  agreement  in  quasi  contracts, 
as  will  be  elsewhere  more  fully  stated ;  and  besides,  there  is  this  differ- 
ence  between  tacit  pacts  and  those  quasi  contracts  by  which  madmen 
and  the  like  can  be  bound  without  their  curator : — that  tacit  pacts 
require  the  act  of  him  who  is  thereby  bound,  or  the  remission  of  an 
obligation  due  to  him,  so  that  by  his  act  he  declares  his  consent.  But 
in  quasi  contracts  there  occurs  the  act  or  desire  of  one  who  does  not 
himself  wish  to  be  bound  by  snch  deed,  but  rather  primarily  intends 
that  another  shall  be  bound  to  hitn  ;  or  is  supposed  to  have  so  intended, 
by  carrying  on  a  business,  or  paying  what  is  not  due.  Thence  in  the 
case  of  that  quasi  contract  where  the  obligation  arises  out  of  the  act 
of  him  who  was  to  be  bound,  as  for  examplef  rom  the  adiation  of  an  inherit- 
ance,  no  obligation  arises  from  the  mere  act  of  the  minor,  the  luadmao, 
or  the  prodigal,  but  tlie  authority  of  tlio  tutor  or  curator  is  neoeasary, 
§  1.  liistit.  de  aiuilor.  tut.  (Instit.  1.  21.  6. 1),  Z.  ^a  iufanti.  18  pr,  et  §  seq. 
C.  dejure  deliberandi.  (C.  6.  30.  18).  All  which,  thus  adduced  by  me, 
goes  to  prove  that  where  there  is  no  act  there  can  be  no  tacit  pact,  and 
from  similitude  of  reason,  no  tacit  testament :  for  both  in  testaments 
and  agreements  a  declaration  of  will  is  necessary,  either  signified  by 
words  or  writing,  or  by  the  thing  itself  and  the  act.  Where  these 
modes  of  interposing  consent  are  wanting,  the  conse([uence  is  that 
a  tacit  pact  is  ineptly  sought  or  a  tacit  testament  conceived. 

22.  Further  concerning  the  interpretation  of  statutes  and  the  power 
of  making  them,  their  abrogation,  and  other  matters  which  are  of 
kindred  nature,  I  refrain  from  saying  more  in  this  place.  Many  of 
tbese  points  are  snfl&ciently  evident  from  what  I  have  above  said  as 
to  the  laws  and  their  interpretaticm  ;  and  as  to  what  ought  to  obtain  in 
particular  controversies  as  to  the  variety  and  power  of  statutes, 
according  to  the  general  ^principles  here  laid  down  by  me  according 
to  the  best  of  my  ability,  T  have  resolved  to  treat  in  their  proper  places 
and  in  the  suitable  order  of  each  subject  mattdr. 


TITLE  V. 


ON  THE  STATUS  OP  MEN. 

1.  Status  or  condition  of  persons  is  various,  and  therefore  the  divisions  of 

men  are  various : — rulers,  subjects ;  majors,  minors ;  male,  f<5male» 
or  hermaphrodite  classed  with  the  sex  prevalent  in  it.  The  males 
mostly  have  the  same  right  as  females.  Therefore,  what  is  said 
about  husbands  and  the  male  sex  is  extended  to  the  female  sex,  if 
,  the  law  does  not  otherwise  provide.  But  sometimes  the  condition 
of  women  is  better,  sometimes  worse  than  that  of  men.  Better  in 
so  far  as  they  enjoy  the  privilege  of  the  Senatus  Consultum  Vel- 
leianum,  are  not  prejudiced  by  ignorance,  are  punished  less  than 
men.  Worse,  for  they  cannot  be  magistrates  nor  fill  public  offices. 
In  succession,  feudal  and  allodial,  they  are  postponed  to  men. 

2.  The  olden  division  was  into  citizens  and  strangers.     By  the  Roman  law 

citizens  enjoyed  far  more  privileges  than  foi'eigners.  Shows  this. 
So  in  Holland  there  was  also  such  a  distinction  formerly,  which  has 
vanished  with  commerce.     Strangers  naturalized  on  payment. 

3.  Slavery  was  formerly  in  vogue.     Now  abolished.    The  authnr  makes  an 

exception  in  the  case  of  captives  taken  in  war  with  barbarona 
nations.  In  some  parts  of  Holland,  even  after  abolition  of  slavery, 
there  was  a  mitigated  form  approaching  to  feudalism. 

4.  Distinction  between  patricians  and  plebeians  :  now  abolished. 

5.  Distinction  between  those  born,  unborn,  and  in  the  womb.    Although 

those  in  the  womb  cannot  be  considered  as  coming  under  the  appel- 
lation of  men,  iheir  nativity  being  uncertain,  still  by  a  fiction  of  law 
they  are  considered  as  bom,  whenever  it  ie  for  their  advantage. 
Examples  drawn  fix)m  slavery  while  still  in  force,  the  condition  of 
the  mother  not  prejudicing  the  child.  Just  as  inheritances  are 
transferred  to  those  born,  so  also  to  those  about  to  be  born,  and  in 
the  womb.  If  the  advantage  be  not  to  those  in  the  womb,  but  to 
third  persons,  this  fiction  of  law  ceases.  Therefore  what  is  not 
beneficial  i*emains  in  suspense  from  the  nativity.  Thei^fore  post- 
humous children  passed  over  by  the  father,  while  in  the  womb,  do 
not  break  a  testament  until  born.  The  testament  remains  good 
if  there  is  an  abortion  or  a  monster.  When  called  to  the  hope 
of  succession  with  others,  collation  is  only  to  be  made  on  birth, 
for  then  only  can  heirship  of  one  in  the  womb  either  bring  loss,  or 
a  benefit ;  except  that  whereathii-d  person  might  also  be  temporarily 
benefited,  the  law  allows  the  third  persons  also  to  share  the 
benefit  till  the  birth  happens.  A  mother's  capital  punishment 
postponed  during  her  pregnancy.  As  the  foetus  cannot  be  nourished 
unless  the  mother  is,  therefore  a  pregnant  mother  must  be  suitably 
supported  from  the  inhentance,  into  the  possession  of  which  she  is 

Eut  in  the  n^me  of  her  child.     £ven  if  she  has  abundant  means  of 
er  own :  for  the  support  thus   given  is  considered  given  to  the 
child  in  the  womb. 

1.  The  status  or  condition  of  men  is  various ;  and  thence  arise 
rarious  divisions  of  men.  For  not  to  mention  that  some  rale  and  others 
obey :  that  some  are  majors  others  minors,  which  distinctions  will  be 
discussed  in  tlieir  proper  place,  there  is  a  notable  distinction,  bring^g 
with  it  varied  consequences  in  law,  between    males  and  females, 
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hermaphrodites  beiag  reckoned  among  that  sex  which  is  most  pre- 
yalent  in  such  hermaphrodite,  2.  qtusritur  10.  ff.  h.t  (Dig.  1.  5.  10.),  L 
repetundarwn  16.%l.ff,de  testibtts  (Dig.  22. 5. 15)  ;  Z.  ged estqucBfitwm  6. 
§  uli.  ff,  de  Uheris  et  posth.  (Dig.  28.  2.).  For  although  often,  and 
indeed  in  by  far  the  most  branches  of  onr  law,  men  and  women  have 
the  same  rights,  so  that  what  is  said  of  men,  and  is  laid  down  as  to 
the  male  sex,  is  also  to  be  extended  to  women,  if  nothing  else  is 
provided  by  law,  1. 1.  L  pronunciatio  196.  ff.deverbor.  signif.  (Dig.  50. 16.) 
I.  aitproetor  S.pr.  et  ^l.ff.  de  negot.  gestis  (Dig.  3.  5.),  Z.  quod  et  lex  3.  § 
hcec  verba  1,  ff.de  hmnine  libera  exhib.  (Dig.  43.  29.)  I.  si  quis  ita  16.  in 
pr.ff.  deteatam,  tuteld  (Dig.  26.  26.)  l.pdironi  52.  Z.  quisquis  miki  116.  I. 
Servius  ait  122.  ff,  de  verb,  signifi.  (Dig.  50.  16.),  still  in  some  respects  the 
condition  of  women  is  fonnd  to  be  better  and  in  some  re8|)ects  worse 
than  that  of  men  L  in  multis  9.  ff.  h.  t.  (Dig.  1.5,).  It  is  bettor,  in  so 
far  as  they  rejoice  in  the  benefit  of  the  Senatns  ConsuHum  Yellejannm  ; 
in  80  far  as  in  very  many  cases  any  ignorance  of  the  law  nnder  which 
they  labour  does  them  no  harm ;  and  in  so  far  as  they  are  more  leniently 
punished  for  crimes  than  men  are.  Their  condition  is  worse,  since 
they  cannot  be  magistrates ;  nor  fill  public  or  other  civil  offices,  /. 
focinlnfv  2.ff\  de  regul.  juris  (Dig.  50.  17.)  ;  although  there  are  not  want- 
ing cases  when,  removed  f rum  the  law,  they  also  like,  as  a  matter 
of  fact,  to  take  part  in  public  things,  abusing  the  power  of  their 
sons  and  husbands.  *'  There  seem  to  be  some  mothers  (say  Seneca 
oonsolat.  ad  Uelviam  cap.  14)  who  exercise  the  potonce  of  their  children 
with  the  impotence  of  a  woman :  who,  because  it  is  not  allowed  to 
women  to  fill  positions  of  honour,  are  ambitious  of  them .-  who,  by 
proffering  their  eloquence  to  others,  fatigue  them."  According  to  the 
customs  of  different  nations  women  are  postponed  to  men  not  only  in 
feudal  but  also  in  allodial  succession :  as  will  be  more  fully  discussed, 
with  many  more  matters,  in  their  proper  places. 

2.  Anciently  men  were  divided  into  citizens  and  strangers ;  those 
rejoicing  in  the  right  of  being  a  Roman  citizen  excelling  strangers  in 
many  ways.  These  differences  between  citizens  and  strangers  accord- 
ing to  the  olden  law,  Brissonius  very  fully  enumerjites  (uUiq.  Ubr.  1. 
cap.  13.  [Having  given  further  particulars  as  to  the  Roman  law  in  this 
respect,  which,  being  now  matter  of  antiquity  merely,  it  is  considered 
unnecessary  to  translate,  the  author  proceeds].  Not  very  different 
from  the  Roman  customs  were  the  disabilities  by  which  in  ancient 
times  strangers  were  distinguished  from  citizens  throughout 
Holland,  and  many  other  provinces  and  regions,  for  anciently 
they  could  not  be  fit  witnesses  against  citizens,  nor  could  they 
fill  positions  of  honour;  when  injured  they  were  more  lightly 
compensated,  and  lastly  the  fisc  succeeded  to  them.  But  when,  for 
the  purposes  of  commerce,  very  many  strangers  began  to  come  into 
these  regions,  the  condition  of  strangers  and  citizens  began  to  be 
equal  in  very  many  respects,  excepting  in  town  and  municipal  magisterial 
honours,  which  were  only  bestowed  on  the  citizens  of  each  State, 
excluding  strangers,  as  the  municipal  laws  everywhere  provide.  Nor 
is  it  difficult  for  a  stranger  by  paying  a  small  sum  or  price  to  the 
Public  Treasury,  to  obtain  a  concession  of  rights  from  the  magistrate 
of  any  State.  Httgo  Qroiivs  Manvduct,  ad  Jurlsprud.  Holl.  Ubr.  1.  caj;. 
13.  per  tot.  (Maasdorp's  Tratisl.  |7.  54.) 

3.  This  section  referring  only  to  the  abolished  distinction  of  free 
men  and  slaves,  is  unnecessary  to  be  translated. 
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4.  The  same  with  this  section,  which  treats  of  patricians  and  ple- 
beians, nobles  and  commoners,  to  whom  however  modem  society 
accords  eqnal  rights.     (See  Maasdorp's  Grotias  p.  56.) 

5.  Between  men  already  bom  and  to  be  bom,  or  still  in  the  womb, 
the  laws  draw  certain   distinctions.     With  regard  to  those  yet  in  the 
womb,  although,  properly  speaking,  they  cannot  yet  fall  nnder  the 
appellation  of  men,  by  reason  of  the  uncertainty  of  their  nativity,  the 
kingly    laws  paid  more  consideration    to,    as   it   were,    the  hope    oj 
life,    and    regarded    them    as    born,    L    negai.    2.    ff.  de  mortno   in- 
f&rendo    (Dig.    11.   8.):   by    a  fiction   of   law  they   were  considered 
as   already    born    whenever   the   question  of   an   advantage  to  them 
arose,  I  qui  In  utero  est  7.  et  I.  qui  in  tUero  sunt.  2Q.()'.  k.  t.  (Dig. 
1.  5.).     For  which  reason  a  misfortune  happening  to  the  parents  after 
conception  cannot  hurt  the  infant  in  the  womb:   (here  follow  obsolete 
examples  taken  from  slave  mothers,  and  patrician  fathei'S,  after  which 
the  author  proceeds).     Legal  inheritances  may  be  transferred  to  those 
yet  to  be  born,  and  in  the  womb,  as  well  as   those  already  born,  /.  qni 
in  utero  sunt.  26.  ff.  h.  t.  (Dig.  1.  5.)  the  portions  of  these  are  reserved 
until  they  are  born  I.  antiqui  3.  et  I.  4.  ff.  si  par's  Jiered.  petatvr  (Dig.  5.  4.) 
But  if  it  bo  not  the  benefit  of   those  already  in  the  womb  which   is  in 
question,  but  the  benefit  of  a  third  party,  this  fiction  of  law  by  which 
the  unborn  are  considcied  as  already  born,  ceases,  nor  do  they  benefit 
others  until  bom,  d.  1.  qui  in  utero  est  7.  ff.  h.  t.  (Dig.  1.  5.),  /.  quod 
dicimufi2'S.  ff.  de  verb,  signif.  (Dig.  60.  16.)     Hence  thoee  things  which 
cannot  benefit  those  not  yet  born,  also  remain  in  abeyance  from  the  time 
of  nativity,  for  which  reason  posthumous  children  passed  over  by  their 
father,  while  yet  in  the  womb,  do  not  break  a  testament,  but  only  on 
their    birth ;    the    testament    remaining   good   if  an    abortion  or    a 
monster  is  produced,  /.  ti.voris  2.  /.  3.  C.  de  pofsthumis  hered.    instlt.  (C. 
6.  29.),  and  not  l)eing  called  to  the  hope  of  succession  together  with 
others,  collation  is  not  to  be  made  by  others  unless  those  in  the  womb 
be  afterwards  born,  for  until  then   they  do  not  in  fact  iDCcomo  heirs 
I.  uH.ff.  de  coUaiion.  (Dig.  37.  6)  and  l.posthvmo  11.  C.  cod.  tit.  (C.  G.  29.). 
But  clearly  if  he  who  is  in  the  womb  cannot  otherwise  avoid  loss,  or  reap 
an  advantage,  than  by  also  temporarily  benefitting  a  third  person,  the 
laws  allow  a  third  person  also  to  be  a  sharer  in  the  benefit  until  the  birth 
of  the  child.  And  as  the  offspring  cannot  be  safe  when  a  pregnant  mother 
is  condemned  to  punishment,  and  its  birth  would  be  very  much  endan- 
gered if  she  were  to   be  subjected  to   questionings,  both   punishment 
and  torment  of  a  guilty  or  acr^used   mother  is  in  practice  postponed 
until  she  has  given  birth   to   the  child.  I.  prcpynantis  3.  ff.  de  ])an%s 
(Dig.  48.  19).  Imperator  IS.ff'.  h.  t.  (Dig.  1.  5).  Paulus  recejpt. sent.lihr. 
1.  tit.  12.  §  5.     And  as  the  offspring  cannot  be  nouri.shed  unless  the 
mother  is  nourished,  the  consequence  is  that  aliment  must  be  given  to 
the  pregnant  person,  suitable  to  her  condition,  out  of  the  inheritance ; 
into  the  possession  of  which  therefore  the  mother  is  put,  in  the  name 
of  the  child,  although  she  have  abundant  other  means   wherewith  she 
can  support  it ;  for  such  things  are  regarded  as   given    to   the  infant 
which  is  in  the  womb,  I.  1.  §  mulier  autem  19.  /.  curator.  5.  ff.  dc  ventre 
in  posses,  mitt.  (Dig.  37.  9.) 


TITLE  VI. 


OF  THOSE  WHO  ARE  THEIR  OWN  MASTERS  OR 
ARE  UNDER  POWER  OP  OTHERS. 


SUMMARY. 


1.  Another  division  of  persons  is  into:  a^suijuris,  those  who  are  their  own 

raasbors,  freed  from  the  pat^rual  power,  aiid  are  called  p:itreB 
familias  whether  above  or  below  puberty :  a  ward  impnbes  may  be 
sai  juris,     Or,  6,  alieni  juris,  thoso  under  p\ternal  power. 

2.  Paternal  power  is  the  ri^ht  which  Roman  citizens,  males  not  females, 

had  over  their  children  born  in  lawful  marria<?e,  or  legitim\ted,  or 
adopted.  Whether  they  know  of  their  birth  or  not.  Mad  men, 
idiots,  or  otherwise  afflicted  could  not  use  this  power,  whether  over 
children  bom  before  or  during  insanity.  Even  where  paternal 
power  is  required  to  be  manifested  by  a  deed  or  by  constMit,  the  act 
of  a  mad  father  is  not  waited  for.  His  children  enter  on  inheritance 
and  marry  without  father's  authority.  Any  advantage  accruing 
still  goes  to  the  father,  e.p^.,  emoluments  of  inheritance,  paternal  pvwer 
over  f^^randohildi'en;  for  otherwise  to  the  calamity  of  madmen 
would  be  added  an  ademption  of  right.  The  same  with  a  prodigal 
paterfamilias. 

3.  Formerly  this  paternal  power  was  very  extensive  and  gave  a  sort  of 

prt)perty-right  in  the  child  to  the  father  and  grandfather.  AfDer- 
wards  lessened  to  correction,  or  even  exclusion  from  the  inheritance, 
for  ingratitude.  If  the  child's  offence  exceeded  admi  riistration  of  home 
correction,  it  came  before  the  Judge.  The  mother  hT^l  similar 
power ;  and  there  was  the  same  right  over  emancipated  children. 
This  power  of  the  father  over  the  children  not  emancipated,  con- 
sisted partly  in  acquiring,  administering,  substituting,  giving 
guardians,  consenting  to  or  dissenting  from  marriage;  all  which  are 
treated  of  in  their  proper  places.  The  R')man  paternal  power  is 
departed  from  by  most  nations  except  the  Frisians,  who  adhere  very 
much  to  the  Roman  law.  Or  if  not  departed  from,  shared  with  the 
mother.  The  father,  with  us,  cannot  sell  his  children  in  case  of  neces- 
sity, as  formerly,  nor  acquire  them  as  a  part  of  t\ie  pecidium  Oilven- 
iitiiimfiy  nor  make  pupillary  substitution,  nor  has  he  more  power  of 
Bubstitntion  than  mother.  The  father's  consent  is  required  for 
marriage,  and  failing  that  the  mother's  consent  is  necessary  np  to 
th«)  same  age.  By  the  Roman  law  the  grandson  was  in  the  grand- 
•  father's  power ;  by  our  law  only  in  the  father's,  nor  on  his  death  does 
he  come  into  the  grandfather's,  for  marriage  emancipates  the  son 
from  his  father's  power,  and  the  grandson  follows  the  father. 
Therefore  only  the  consent  of  the  father  and  mother,  not  of  the 
grandfather  or  grandmoth»>r  is  wanted  for  marriage. 

4.  Paternal  power  constituted  in  three  modes :  --marriage,  legitimation, 

and  adoption,  including  by  sentence  of  the  Judge,  when  those 
emancipated  for  ingratitude  are  recalled  into  the  paternal  power,  or 
when  tne  Judge  was  in  erroi*  and  declared  them  sui  juris,  when  in 
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fa<;t  the  J  not  so.  Tho  sentence  stands,  but  is  relieved  against  by 
the  Princeps.  By  marriage,  if  born  in  the  legitimate  time,  that  is 
from  the  beginning  of  the  7th  to  the  beginning  of  the  10th  month  : 
so  that  a  child  born  in  the  7th  month  after  marriage,  or  later,  is 
legitimate.  For  on  the  authority  of  Hippocrates  it  is  received  that 
a  child  can  be  born  i)erfect  in  the  beginning  of  the  7th  m3nth,  and 
also  in  the  8th.  9rh,  10th  to  the  beginning  of  the  llth  month  after 
dissolution  of  the  man-iage,  by  death  of  husband,  divorce,  or  absence. 
Wlicn  the  10th  month  has  elapsed  from  the  time  of  absence  or 
dissolution  of  the  marriage  the  children  cannot  be  reckoned  as 
legitimate,  and  therefore  arc  not  subject  to  the  potestas.  Much 
loss  if,  with  Ulpian,  we  suppose  the  hu$%band  to  have  been  absent 
10  years,  and  on  his  return  to  JSnd  a  one  yoar  old  in  his  house. 
The  medical  men  are  not  sufficiently  agreed  as  to  the  extreme 
period  of  g<'station,  as  sometimes  we  find  that  by  fear  or  other 
sudden  cmoLioiis  women  give  birth  to  premature  children ;  and, 
conversely,  that  the  time  of  birth  is  sometimes  retarded  on  account 
of  domestic  grief,  weakness  of  health,  natural  want  of  powers, 
poverty  of  food  and  the  like.  A  marqjin  is  properly  left  to  the 
discretion  of  the  Judge,  as  long  as,  after  weighing  caiefully  the 
circumstances,  the  antecedent  life  of  the  woman,  her  morals  pi* re  or 
suspected  through  public  report,  and  using  further  the  assistance 
of  skilled  doctoi-s,  ho  does  not  depart  f»x)m  tho  limited  definition 
of  10  months ;  more  especially  as  laws  are  passed  for  known  and 
frequent  cases,  and  not  for  those  which  occur  with  difficulty,  or  very 
I'arely.  Thence  even  in  very  rare  cases  the  legal  time  need  not  be 
exactly  observed.  Wherefore,  the  report  and  presumption  of  modesty 
warranting  it,  a  child  born  in  the  twelfth  month  has  been  declared 
lawful  by  the  Court  and  the  heir  of  the  deceased  husband. 

5.  If  the  child  is  born  in  the  6th  or  5th  month  after  marriage,  or  sooner, 

since  it  cannot  be  living  and  perfect  according  to  the  opinion  of  the 
medical  men,  it  is  unnecessary  that  we  should  enquire  as  to  the 
father's  right.  If,  however,  it  happen  to  have  been  born  perfect 
and  duly  formed,  the  husband  is  not  bound  to  acknowledge  it  or 
supj)ort  it  as  his  own,  provided  he  deny  connection  before  marriage, 
and  swear  to  it  if  demanded.  If  any  one  before  marriage  had  secret 
connection  with  a  maid,  and  then  lawfully  married  her  and  did  not 
deny  the  previous  intercourse,  it  is  beyond  doubt  that  the  child  is 
mil  iced  among  legitimate  children  immediately  on  the  solemnization 
of  the  marriage,  even  if  born  on  the  nuptial  day.  The  subsequent 
mairiage  removes  the  stain  :  since  even  those  bom  before  marriage 
Ct^n  be  legitimated,  and  after  marriage  there  can  be  no  concubinage. 

6.  The  presumption  is  in  favour  of  the  child  born  in  lawful  marriage,  that 

lie  is  legitimate ;  and  so  the  law  declares.  •  To  prove  legitimacy  it 
is  sufficient  to  show  that  that  one  is  born  in  lawful  marriage.  £ven 
in  doubtful  cases  the  power  to  generate  and  the  connection  of  the 
spouses  is  presumed,  nor  is  it  to  be  assumed  that  he  who  lives  daily 
with  his  wife  would  refuse  to  acknowledge  a  child  born  from  her 
as  his  own  ;  unless  the  husband  had  for  a  long  time  not  cohabited 
with  his  wife  on  account  of  illness  or  impotence.  This  being  proved, 
such  a  child  born  in  the  father  *8  honse,  even  if  the  neigh  boars  knew  it, 
would  for  a  manifest  reason  not  bo  regarded  as  the  hnsband*s  child. 
7  What  then  if  the  mother  give  birth  to  the  child  in  the  time  in  which 
pregnancy  could  occur,  say  the  8th  or  9th  month  after  marriage, 
bui  denies  that  her  hnsband  is  the  father:  whether  before  the  birth 
or  in  the  agony  of  labour :  saying  that  it  was  conceived  of  another : 
would  it  be  the  legal  offsprirg  of  the  husband  P  Certai*'ly  not,  if  there 
were  no  proof  except  the  woman's  oonfe3sion.  It  is  safer  that  the 
woman  snould  not  thus  be  allowed  to  injure  herself  even  by  a  sworn 
declaration  and  be  open  to  action  for  adultery,  and  to  be  repudiated. 
And   that   the  chila  ahonld  be    regarded  as    legitimate  and    be 
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acknowledged,  snpported,  and  at  the  proper  time  benefitted  as  heir  ; 
even  if  the  husband  be  unwilling  ana  withont  legitimate  proof  denj 
that  it  is  bis  child.  For  the  child  born  in  the  husband's  house  is 
presumed  to  be  the  child  of  him  and  his  wife,  and  the  mother  being 
clear,  the  father  is  arrived  at  on  presumption  as  being  he 
whom  the  marriage  points  out,  unless  the  opposite  is  clearly 
established.  It  should  rather  be  assumed  that  this  declaration  of 
her  own  turpitude  emanated  from  an  insane  or  disturbed  imagina- 
tion ;  or  from  a  hatred  and  anger  against  her  husband,  which  is  a 
short-lived  madness.  S.  lays  down  that  a  woman's  assertions  repu- 
diating her  child  on  account  of  anger  or  otherwise  were  not  to  bo 
believed.  Where  it  is  donbtful  if  there  is  any  anger,  the  law  regards 
such  assertions  as  false,  and  as  made  by  cbo>>e  of  insane  mind,  and 
containing  a  malignant  judgment  of  parents  towards  their  children, 
until  the  truth  of  the  assertion  is  proved  otherwise.  Mere  assever- 
ation and  lying  pix)fe8sion8  cannot,  although  either  spouse  consent, 
prejudice  the  children  and  the  birth. 

8.  If  it  be  not  the  mere  assertion  of  the  mother,  bat  if  she  have  been  convict- 

ed of  adultery,  the  child  is  not  even  then  to  be  presumed  adulterous, 
bat  rather,  where  there  is  adoubb,  that  it  was  born  from  the  husbandt 
as  long  as  he,  during  the  time  of  possible  conception,  cohabited  with 
his  wife  and  was  without  manifest  impotence.  Kor  should  ^he  crime 
of  adultery,  objected  to  the  mother,  prejudice  the  infant,  for  she 
mijjht  have  been  an  adulteress  and  yet  the  child  may  have  been  the 
child  of  the  husband.  Moreover,  where  a  thing  can  be  traced  to  a 
lawful  and  an  unlawful  cause,  where  it  is  doubtful,  the  presumption 
should  be  in  favour  of  a  lawful  and  honourable  act. 

9.  A  difficulty   arises   where  the   woman,   having  neglected   the  year  of 

mourning,  married  again  shortly  after  her  husband's  death,  and  gave 
birth  to  a  child,  which  could  have  been  conceived  from  both  the 
first  husband  and  the  second  husband  ;  say  in  the  ninth  month  after 
the  death  of  her  husband,  and  the  7th  from  her  re-marriaore.  Some 
think  it  sliould  be  considered  the  child  of  each  husband,  supported 
by  the  funds  of  both  and  admitted  to  the  inheritance  of  both.  Some 
would  leave  it  to  the  election  of  the  child  whether  he  would  be  the 
heir  of  the  deceased  or  the  surviving  husband.  But  the  first  involves 
an  impossibiliry,  and  the  second  is  ridiculous,  and  repugnant  to 
nature  to  allow  ono  to  have  a  choice  of  fathers.  Others  think  that 
the  child  should  be  considered  the  child  of  neither,  on  account  of 
uncertainty,  and  deprived  of  the  inheiitance;  inasmuch,  not  that 
the  right  tailed  him,  but  the  proof  thereof.  But  Voet  does  not  think 
this  is  admissible  that  one  born  in  marriage  shonld  then  be  accounted 
illegitimate;  nor  the  view  of  those  better  who  wish  the  matter 
decided  by  asking  to  whom  does  the  child  bear  more  rrsomblance ; 
for  though  often  similar  to  their  parents,  children  are  often  very 
dissimilar,  or  more  like  the  mother,  or  strangers,  than  the  father.  It 
is  more  probable  in  theojy,  and  more  consistent  with  the  analogy  of 
the  law,  that  the  child  belongs  to  the  second  father,  not  only  where  the 
first  father  was  perhaps  weakened  by  the  long  suffering  to  which  he 
succumbed,  but  where  be  died  suddenly  and  had  the  opportunity  of 
procreation  shortly  before  his  death.  For  it  has  been  said  before 
that  a  perfect  child  can  be  born  in  the  seventh  month.  By  law  a 
child  is  supposed  to  be  lawful  which  is  bom  from  a  wife  where  the 
husband  is  cohabiting  with  her.  Therefore,  when  there  is  a  doubt 
proved,  it  is  not  to  be  borne  that  one  should  deny  that  a  child  born 
in  his  house  is  his,  when  he  has  no  lawful  means  of  repelling  the 
presumption.  Wherefore  he  owes  it  to  his  own  rashness  that  he 
married  too  soon,  before  it  was  certain  that  there  was  no  hope  of 
offspring  from  the  first  husband.  For  the  law  provides  that  he  who 
contracts  with  another  should  ftot  be  ignorant  of  that  other's  con- 
dition.   He  is  the  more  bound  to  support  and  make  his  heir  one 
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who  may  perhaps  not  be  so  really,  for  he  is  the  aathor  and  cause  of 
the  ancertainty,  and  cauaed  the  oouf usion  of  blood  and  seed  by  hk 
premature  marriage.  The  deceased  therefore  should  not  be  burdened 
with  the  burden  (S  acknowledging  one  as  his  own,  he  having  been 
free  from  ail  blame  of  the  confusion.  The  second  husband  may 
attribute  it  to  himself  that  he  of  his  own  accord  lauded  himself  in 
straits  which  he  would  have  avoided  had  he  followed  the  principles 
of  the  law. 

10.  A  child  bom  trom  one  betrothed  before  the  spouses  had  given  a  "  present 

consent/'  according  to  the  Roman  law,  or  within  the  time  required 
for  banns,  and  before  the  solemnisation  of  marriage  in  church  or  the 
authorities  required  by  law,  and  where  the  father  dies,  is  still  con- 
sidered as  legitimate,  for  he  is  not  regarded  as  a  despiser  of  the 
law  who,  prevented  from  death,  was  not  able  to  go  through  the 
necessary  solemnities.  Consent  alone  makes  a  marriage,  although 
concubinage  have  not  intervened ;  and,  moreover,  in  the  case  of 
connection  with  a  free  woman,  marriage  is  presumed  where  doubt- 
ful. Therefore  a  marriage  is  not  invalid  for  the  omission  of  pomp 
and  other  solemnities  of  marria^.  Many,  moved  by  these  consider- 
ations, regarded  the  child  as,  if  not  wholly  legitimate,  at  least  so 
far  so  that  he  can  succeed  to  his  father  and  agaates  if  intestate. 
But  Yoet  does  not  think  this  opiniou  can  be  sustained  even  on  pure 
principles  of  Roman  law.  Nothing  more  can  be  proved  from  the 
laws  cited  than  that  a  marriage  depriBsenfi  can  be  celebrated  by 
consent  alone  and  without  solemnity,  and  therefore  supposing  the 
present  consent  in  the  marriage,  the  offspring  would  be  legitimate. 
But  it  cannot  at  all  be  inferred  that  the  betrothed  would  become  a 
wife  merely  by  the  intervening  concubinage,  or  that  spouMils  would 
make  marriage  by  concubinage,  so  that  the  child  would  be  considered 
as  legitimate,  as  one  born  from  a  man  and  his  wife  in  the  sense  in 
which  it  is  said  that  marriage  demonstrates  the  father.  For  accord- 
ing to  the  laws  of  Holland  and  Ultrajectina,  and  elsewhere,  three 
banns  on  market  days  or  church  days  are  necessary  for  the  validity 
of  a  marriage,  and  the  solemn  celebration  of  the  marriage  in  the 
church  or  before  the  authorities ;  and  without  this  is  done  the  mar- 
riage is  by  the  provincial  laws  declared  i'l^so  jure  null,  so  that  there 
is  no  hnsbaod,  no  wife,  and  no  lawful  children. 

11.  If  the  spouses  wera  divorced  and  peacefullv  re*united,  the  bond  of 

marmgc  being  revived,  on  the  principles  or  the  Roman  law  the  child 
then  conceived  and  bom  was  considered  legitimate,  ss  born  from  a 
husband  and  his  wife.  Consent  only  was  the  original  cause  of  the 
marriat^e,  aiid  the  divorce  being  removed  there  is  a  i*evival  of  that 
consent.  This  is  our  law,  too,  whenever  the  spouses  voluntarily 
separated  without  any  juctirial  sentence  being  interposed,  and  after- 
wards, throngh  the  interce«<sion  of  friends,  leturned  to  their  former 
position.  But  if  the  marriage  were  dissolved,  after  a  judicial  hear- 
in  sr  of  cause  by  the  decree  of  the  judge,  the  law  of  Holland  is 
different.  For  by  the  edict  of  the  Sta*ues-General  those  marriages 
are  ipso  jure  null  which  are  contracted  without  the  solemnity  of 
banns.  On  the  renewal  of  a  marriage  once  dissolved  by  public 
authority,  the  same  necessity  for  banns  exists.  Therefore  only  if  the 
solemnity  of  banns  be  observed  can  children  then  born  be  considered 
lawful ;  for  that  children  can  be  lawfully  born  without  marriage  is 
absurd.  Van  Leeuwen  is  very  much  mistaken  in  his  Oenmtra 
Forensitft  where  he  says  that  the  mere  penitence  of  separated  spouseSr 
and  their  concord,  suffice  for  a  revival  of  the  dissolved  marriage,  on 
which  ground,  as  he  thinks,  the  children  born  would  be  lawful.  The 
bond  of  marriage  can  be  equally  broken  by  divorce  or  death.  Nor 
can  it  be  doubted  that  a  true  divorce  has  takea  place  when  there  is 
an  intention  to  have  a  perpetual  dissension ;  and  what  sane  man  will 
deny  that  he  who,  not  cont^t  with  a  private  separation,  sought 
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a  judicial  seDaration,  showed  the  persistence  of  his  intention,  unless 
it  rippear  to  nave  been  done  in  the  heat  of  anger. 

13.  The  author  refers  to  authorities  for  finding  out  whether  a  child  is 

legitimate  or  illegitimate. 

14.  Those  are  to  be  considered  children  which,  having  the  usual  form,  have 

more  ur  less  than  the  ordinary  nnmber  of  human  members ;  but  not 
when  a  woman  gives  birth  to  a  monster  contrary  to  the  human 
form.  Such  are  not  to  be  educated,  but  rather  snfiFocated  by  the 
public  authority,  says  Seneca;  and  that  that  is  the  practice  now-a*> 
days  there  is  the  authority  of  Grotius,  Groeaewegen,  and  others. 

1.  There  is  another  division  of  persons,  by  which  some  are  their  own 
masters,  being  neither  under  the  power  of  a  father  nor  of  a  master. 
They  are  called  **  fathers  of  a  family,"  whether  they  have  or  have  not 
attained  the  acre  of* puberty;  for  even  one  who  has  not  attained 
the  age  of  puberty,  and  is  still  under  tutelage,  may  be  sui  juris ^ 
pr.  instit  de  tutelia  (Inst.  1.  13  ).  Although  I  am  aware  that  other 
and  different  meanings  are  found  in  use  for  the  term  pater  et  mater- 
famUias,  with  approved  writers  :  See  Rcevardus  libr.  4,  variorum  cap. 
12.  in  msd..  Others  are  under  another's  power,  as  those  who  are  under 
the  power  of  a  mabter  or  a  father.  Concerning  dominical  power  (i.e. 
over  slaves),  I  have  said  enough  to  explain  it  in  the  preceding  title. 
[N.B.  It  is  now  abolished.] 

2.  Paternal  power  is  the  right  which  male  Roman  citizens,  not  femulcs, 
have  over  their  children;  gained  by  lawful  marriage,  or  by  legitimation  or 
adoption  :  whether  they  are  born  free  or  made  free.  I.  Ubertos  8.  C.  de 
patria  potestate.  (C.  8.  47.)  ;  whether  they  know  they  have  offspring 
born  to  them,  or  not.  I.  vxorem  23.  ff.  de  manumiss.  testamento.  (Dig. 
40.  4.).  Even  if  owing  to  madne-ss  or  idiotcy,  or  to  their  laboring 
under  any  other  defect  of  mind  they  cannot  actually  exercise 
this  power :  and  whether  the  children  were  conceived  before  their 
madness,  or  in  their  madness,  from  a  sane  wife,  or  from  one  troubled 
by  a  similar  kind  of  idiocy  I.  pntre  furioso  8.  ff.  h/t.  (Dig.  1.  6.) 
I.  quifurere  20.^  de  statu  hominum,  1.  5.  For  althoujjh  in  those  things 
in  which  the  effect  of  the  paternal  power  is  to  be  declared  by  any  act 
or  by  consent  given,  the  act  of  a  madman  father  cannot  ba  waited  for, 
and  therefore  his  children  can  adiate  an  inhi'ritance  and  contract  mar- 
riage without  a  command  having  been  given  by  such  a  one  /.  cum 
heres  52.  in  pr.  ff.  do  acquir.  vel  omitt.  Jiered.  (Dig.  29.  2),  I.  si  nepos 
9.ff.  de  ritu  nvptianim  (Dig.  23.  2.)  :  I.  si  furiosi  25.  C.  de  nuptiis  (•">.  4.) 
pr,  Instit.  de  nuptiis  (Inst.  1. 10. 3).  Still  not  the  less  0!i  that  account  will 
the  advantages  flowing  from  such  au  act  of  the  children,  and  accorded 
by  law  to  the  parent,  remain  even  saved  to  the  madman  himself,  as  if 
he  had  consented  ;  as  for  instance  the  emoluments  of  inheritance,  and 
the  paternal  power  over  grandchildren  born  from  such  marriage  of  a 
son ;  lest  otherwise  to  the  misfortune  of  the  unfortunate  madman  there 
be  added  another  affliction  consisting  in  his  loss  of  rights,  l.furiosus  63. 
ff.  de  a^quirend.  vel  omittend.  hered.  (Dig.  29  2).  arg.  d.  I.  si.  furios. 
26  fin.  C.  de  nuptiis  (C.  23  2).  The  same  law  applies  to  prodig'Ua 
in  many  cases :  for  it  is  so  far  from  being  the  case  that  by  the  prodi- 
gality of  the  father  the  paternal  power  is  dissolved,  that  the  father  has 
rather  a  power  of  emancipation  given  to  him,  which  it  is  certain  would 
not  belong  to  a  madman.  I.  penult.  §  potuit  2.  fineff.  de  curat,  furios.  et 
aZiis  extra  nun.  dand.  (Dig.  27  10.) 

3.  After  describing  the  great  severity  of  the  ancient  Roman  paternal 
power :  the  author  says :  But  by  the  later  Roman  law  the  paternal 
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authority  was  not  so  extensive  :  and  not  even  in  correcting  the  errorB 

of  children  was  every  private  censure  allowed  to  the  parent :  but  he  oonld 

either  mulct  with  a  fine,  deny  aliment  on  account  of  ingratitude,  or 

exclude  from  an  inheiitance.  L  si  qties,  a  5.  §  idem  judex  ll,ff,de  agnose- 
(25.  3.)  et  aletid,  liber,  nov,  115.  cap.  3.  or  coerce  those  deserving  punish- 
ment by  a  moderate  castigation,  so  that  those  whom  the  examples  of 
domestic  worth  did  not  urge  to  the  decorum  of  life  would  be  at  least 
impelled  by  the  medicine  of  a  little  correction,  for,  as  Seneca  says,  Itbr. 
1.  de  ird.  cap.  5.,  castigation  which  is  sincere,  and  given  with  reason,  does 
not  harm,  but  heals  by  the  appearance  of  harming.  But  if  the  atrocity 
of  the  deed  exceeds  the  limit  of  domestic  amendment,  children  euilty 
of  heinous  delicts  were  brought  before  the.  judge.  L  un.  in 
fin,  C.  de  emeiidat,  propinquor.  (C.  9  15).  What  has  been  hitherto 
observed  is  not  to  be  referred  to  the  mere  right  of  the  paternal  power, 
nor  does  it  attach  to  the  father  only,  for  it  is  according  to  natuial 
reason  permitted  to  the  mother  to  do  the  same ;  and  they  can  also 
exercise  these  rights  over  emancipated  children.  What  are  the  powers 
which  belong  to  the  father,  only,  over  his  children  uncmancipated, 
consisting  partly  in  acquiring,  partly  in  administering,  partly  in  sub- 
stituting, giving  tutors,  his  power  of  ctmsenting  to,  or  dissenting  from, 
sponsals  or  marriage,  and  many  other  things,  will  be  foand  laid  down 
laid  down  in  their  separate  places.  If  anyone  would  meanwhile  see 
these  collected  and  joined  together,  let  him  consult  the  Commentators 
ad  tit.  C.  depatrid  potestatc  et  ad  princip.  ac  tot  tit.  Instlt.  de  pair,  potest. 
provided  he  remembers  that,  according  to  the  customs  of  many  nations 
(the  Frisians  excepted,  as  they  in  most  things  adhered  to  the  Roman 
law,  as  is  testified  by  Sande  lihr.  2.  tit.  7.  dejin.  1  and  3)  the  effects 
of  paternal  power  which  remained  over  in  the  later  Roman  law  were  in  a 
great  measure  taken  away :  or  if  not  taken  away,  were  shared  with  the 
mother.  For  the  father  cannot  sell  his  child  in  case  of  necessity,  nor 
does  he  with  us  acquire  usufruct  of  the  adventitious  peculium :  lior 
make  pupillary  substitution  with  those  consequences  which  it  used  to 
have  according  to  Roman  law,  nor  enjoy  more  than  the  mother  does 
the  right  of  substitution  :  in  regard  to  marriage,  too,  just  as  the 
consent  of  the  father  is  required,  so,  when  there  is  no  father  it  is  neces- 
sary that  the  mother  consent,  up  to  the  same  age :  as  is  more  fully 
laid  down  in  the  tit.  depecuUo,  de  uidgari  et  pupiU.  substit  28.  6  de  nuptiis^ 
and  elsewhere.  VidfC  Qudelinuni  de  jure  navies,  lihr.  1.  cap.  13.  vers  quid 
morihus  scutieii.  14.  Groenewegen  de  legib.  abrog.  ad  §  2.  Instit.  depatria 
potest.  Paidum  Voet  ad  princ.  Inst,  cod  tit.  7ium.  5.  Bugtwn-  de  leg. 
abrogat.  lihr.  1.  cap.  6.  Lambert.  Goris  adversar,  tract  4.  §  7.  And 
although,  according  to  the  Roman  law,  grandsons  born  of  a  son  still 
under  parental  power  were  in  the  power  of  their  grandfather,  so  that 
during  hia  life  the  power  of  the  intermediate  father  was  scarcely 
visible  §  alt.  Insiit.  de  patrla  potestate  (Inst.  1  9  3),  I.  patri  20  et  21. 
ff.  ad  leg.  jut.  de  adulter. ^  I.  sinepotern  S.ff.  de  ritu  nupt.  (23  2)  §  11.  histit. 
de  adopt.  1.  11  §  adnwnendi  7,  ct  §  illwi  auteni  9.  Inst.  quib.  nwd.  jus  pair. 
potest,  solvitur  (1. 1  12)  ;  by  our  law  (i.e.  of  Holland)  the  grandsons  are 
in  the  powerof  the  father  only  and  not  of  the  grandfather,  and  it  is  very 
true  that  not  even  on  the  death  of  the  father  are  they  under  the  power  of 
the  grandfather :  for,  as  the  son  himself  is  now  freed  by  marriage  from 
the  paternal  power,  as  I  have  said  in  the  following  title,  the  laws  lay 
down  that  the  grandson,  born  from  the  emancipated  son,  follows  the 
father  and  not  the  grandfather,   d.  §  9.  inf,  Instit.  quib.  mod.  jus.  pair. 
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pot,  sclvituT  (1  12)  :  and  it  is  necessary  to  regard  every  grandson  as  not 

otherwise  than  conceived  and  bom  from  the  emancipated  son,  and  there- 

fore  only  subject  to  the  power  of  the  father.     Gudelmv^s  de  jure  noviss. 

libr.  1.  cap.  13.  in  fine.  Qroenewegen  ad  §  ult.  hist,  de  pair,  potestat. 
Ant  MatthoBUS  disputat.  de  nuptlis  et  tutelis,  in  aucfario  de  divortiig 
legum  et  usm  nuvi.  17.  wherefore  only  the  consent  of  the  father  and 
mother,  not  of  the  grandfather  or  grandmother,  is  required  for  marriage  : 
as  observed  in  tit.  de  ritti  nuptia/rmn  (23.  2). 

4.  This  paternal  power  is  established  chieliy  in  three  ways,  viz.,  by  mar- 
riage, legitimation,  and  adoption  ;  also  by  sentence  of  tho  judge,  when, 
I.  uiiic  C.  de  ivgratis  (C.  8  r>0),  those  who  were  emancipated  on  ac- 
count of  ingratitude  were  recalled  into  tho  paternal  power ;  or  were  in 
error  declared  by  the  judge  to  be  filiifamilias  when  they  were  either 
emancipated  or  not  sons  at  all ;  the  judgment  being  taken  as  truth, 
arg.  I.  ingenuum  25  ff.  de  Statu  hmninum,  Dig.  15,  joined  to  L  si  cum  paier 
2  G.  si  advers  rem.  judic  (C.  2  27)  ;  the  fullest  restitution  being  made  by 
the  Princeps,  if,  by  deportation,  the  paternal  power  had  vanished ;  §  1 
lustit.  quib.  mod  jus  pair,  potest .solvitur  (Inst.  1 12).  The  paternal  power 
18  not  otherwise  acquired  by  marriage  than  if  the  son  be  born  in  the  law- 
ful time,  which  is  from  the  beginning  of  the  seventh  month  to  the  end 
of  the  eleventh  month  ;  so  that  the  offspring  born  in  the  seventh  month 
after  marriage  or  later  is  considered  as  legitimate;  for  that  offspring  can  be 
born  perfect  in  the  beginning  of  the  seventh  month  is  received  on  the 
authority  of  Hippocrates/,  septimo  25ff.de  Statu  lionnin.  {Dig.  1  5)  Lintest. 
3)  ult.ff.  desuis  et.  legit,  hered.  {Dig.  38  IG),  also  in  the  eighth,  ninth, 
tenth,  up  to  the  beginning  of  tho  eleventh  month,  reckoning  from 
dissolution  of  the  marriage  by  the  death  of  the  husband,  or  divorce, 
or  the  absence  of  the  husband:  I.  Gallus  29  inpr.ff.  de  liberis  et 
posthnmis  {Dig  28  2)  :  I.  intestate  .3,  penult,  ff.  suis  et  legit,  her. 
{Dig.  38. 16)  L  ult.ff.  defidincommissar.  Uhertat.  Novell  39,  cap.  2.  Children 
born  after  the  lapse  of  the  lOth  month  after  absence  or  dipsolution  of 
the  marriage  are  not  to  be  reckoned  as  legitimate,  and  thus  cannot  be 
considered  as  subject  to  the  paternal  power  d.  I.  intestato  3  §  pen.  ff.  de  suis 
et  legit,  hered.  (38.  16.)  Novell.  39.  cap.  2,  and  much  less,  if  we  take  the 
case  given  by  Ulpian,  that  the  husband  has  been  away  for  ten  years,  and 
returned  home  to  find  there  a  child  a  year  old,  l.filium  Gff'.h.  t.  {Dig.  1  6). 
As,  however,  the  medical  men  do  not  agree  snflBciently  among  themselves 
as  to  the  outside  lontrest  time  of  carrying  in  the  womb,  Aulus  Gellius 
Noct.  Attic,  libr.  3,  cap.  16,  F aulus  Zacchias^  qmestiotij  Medico  legal,  lib.  1, 
tit.  2.,  Carohis  Hannibal  Fabrotiis  de  tempore  partus  humani;  and  as, 
moved  by  terror  and  other  sudden  emotions  of  the  mind,  it  is  well 
known  that  women  not  uufrequently  give  birth  sooner  than  tho  time; 
and  as  also,  on  the  contrary,  it  is  not  improbable  that  the  time  of  birth 
may  be  retarded  by  adverse  domestic  grief,  infirmity  of  health,  want 
of  natural  power,  poorness  of  food,  and  other  similar  causes :  so  it  is 
therefore  not  unreasanablc  that  something  should  be  left  to  the  discretion 
of  tho  judge ;  so  that,  weighing  carefully  all  the  circumstances,  also  the 
antt^cedent  life  of  the  woman  herself,  her  morals  whether  pure  or  sus- 
pected by  public  report,  and  also  consulting  those  skilled  in  the  medical 
art, — the  judge  may  somewhat  recede  from  the  prescribed  ten  months 
givon  by  the  limit  of  the  Roman  law,  more  especially  as  laws  are 
passed  for  wonted  and  more  frequent  cases,  not  for  those  which  hardly 
*nd  very  rarely  arise,  I.  jura  Z  etll  et  seqq.  ff,  de  legibus  (D.  1  3);  so  that 
therefore  the  limit  of  the  law  cannot  even  be  very  exactly  followed  in 
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very  rarely  happening  cases — org,  I,  si  major  12  C  de  legit  heredihur 

(C.6.68)     For  which  reason,  public  report  and  presumption  of  modestj 

Counselling  it,  one  born  in  the  twelfth  month  has  in  Frisia  been  declared 

by  the  judgment  of  the   Court  to  be  legitimate   and   the  heir  to  a 

deceased  husband  (father),  Saiide  decis.  Frisic  lihr.  4  tit  8,  def,  10; 

Add  Pauliis  Zacchias,  qucBst  Medico  legal,  lihr.  1  tit,  2,  grmest  6  ;  Myn- 
singerus.  cent  6,  ohserv.  40 ;  Meiwchius  lihr,  2  de  arbitrar,  judic.y  casti  89 
num.  33  et  seqq.  Ritlershiisius  ad  noveU,  part  4  cap.  13,  Carranza  de 
parta  natur.  et  legit,  cap,  13,  14,  15.  Garpzovins  dejinit  for&tis.j  part  4, 
coustit.  27,  def.  13,  14,  15.  Otidelinus  de  jure  Jiovell,  libr.  1,  cap,  12, 
vers.  "  ac  decemviri  "  seu  num,  6, 

5.  We  need  not  enquire  as  to  the  paternal  power  in  the  case  of 
one  who  is  born  in  the  sixth  or  fifth  month  after  the  marriage  ia 
contracted,  or  earlier,  since  in  the  opinion  of  the  doctors  it  cannot 
be  born  alive  nor  perfect.  If,  however,  it  yet  happen  to  be  bom 
perfect  and  fully  formed,  the  husband  cannot  be  forced  to  recognise 
it  or  to  support  it  as  his  own,  whenever  he  will  deny  on  oath,  if  it  be 
demanded,  that  he  had  untimely  intercourse  before  marriage,  arg.  d.  l. 
12ff.de  Statu  homin.  {Dig.  1.  5)  Zacxihias  qiuest  Medico  legal  torn.  3 
decis.  45 ;  Carranza  de  partu  natur,  et  legit.,  cap.  7,  8,  9.  Of  course 
if  anyone  has  rashly  had  secret  interconrse  with  a  maiden  before  mar- 
riapfe,  nnd  afterwards  lawfully  married  her,  and  does  not  deny  such 
previous  intercourse,  it  is  without  doubt  that  the  offspring  born  imme- 
diately OTi  marriage  celebrated,  or  even  on  the  very  day  of  the  marriage 
(although  it  ought  then  only  to  be  conceived)  is  to  be  reckoned 
among  lawful  children ;  the  subsequent  bond  of  marriage  remov- 
ing all  stain  of  the  conception,  arg.  princ.  Instil,  de  ingenuis 
(In.9t  I.  4)  I.  etservoruiii  5  §  2jf.  de  statu  Iwminum  (1  5),  for  even  children 
born  before  marriage  can  afterwards  be  thereby  legitimated,  §  ult, 
Ivst  de  nuptiis  (1.  10)  Simon  van  Leeuwen  censur.  for,  part  1  lihr,  1,  cap, 
3  num.  5  ;  even  if  after  the  marriage  there  has  been  no  further  inter- 
course, and  even  if  we  reside  in  those  places  where,  in  order  to  secure 
the  other  consequences  of  marriage,  admission  to  the  nuptial  couch  is 
necessary  besides  the  sacerdotal  blessing. 

6.  In  the  case  of  one  born  from  a  wife  in  the  lawful  time,  the  pre- 
sumption is  in  his  favour  that  he  is  legitimate,  and  such  as  the  law 
declares  one  to  be  who  is  born  from  husband  and  wife,  I,  fiXium  6ff,  A,  t. 
{Dig.  1.6)/.  si  vicims  9 1,  de  nuptiis  (C.  5. 4)  ;  and  that  "  he  is  the  father 
whom  the  marriage  points  out,"  I.  quia  semper  hffde  injvis  vac,  (Dig.  2. 4). 
And  in  order  to  prove  that  anyone  is  a  legitimate  child  it  is  sufficient  to 
show  that  it  is  born  from  a  lawfully  celebrated  marriage ;  so  that, 
where  there  is  a  doubt,  both  the  capacity  to  generate  is  presumed,  and 
the  exercise  of  intercourse  between  spou-ses  living  together.  Nor  is  it 
to  be  toleitited  that  one  who  daily  lives  with  his  wife  should  refuse  to 
recognise  a  child  born  from  her  to  be  his  :  unless  it  is  agreed  that  the 
huslmnd  for  some  time  did  not  have  intercourse  with  his  wife,  on 
account  of  intervening  infirmity,  or  impotence  to  generate.  This 
being  alleged  and  proved,  a  child  born  in  his  house,  although  the  neigh- 
bours know  it,  is  not,  on  account  of  this  manifest  reason,  to  be  con- 
sidered the  husband's  child;  d.  I,  fiUum.  6  jf  A.  t  (Big-  1-  6),  Hugo 
Orotius  mamtduct,  ad  Jarisprud,  Holland  libr,  1,  cap,  12,  nwn,  3, 
Christ inceus  ad  Leg.  MeckUm-ens.  tit  18  art,  4  n.  1.  Andr,  Qagl  lihr,  i 
ohs.  97  n,  16.     Menochius  de  arbitrar.  judic^  libr.  2  casu  89  wum.  19  ^ 


voet's  pandects.  117 

^3  ac  seqq.     Jojcoh  Coren  tonsil.  12,  nv/m,  W  ei  seqq.     Abr,  a  Wesel  ad 
novell,  eonstit,  TJUraj,  art  14  num.  55. 

7.  What  then  if  a  woman  gives   birth  daring  that  time  in  which  she 
conld  be  pregnant  by  her  husband,  say  in  the  eighth   month  or  the 
ninth  month  from  the  contracting  of  the  marriage,  and  denies  that  her 
husband  is  the  father,   whether  she  does  so  before  the  birth  or  in  the 
very  difficulties  and  moment  of  childbirth,  and  admits  that  shti  had 
<5onceived  it   by  another:  will  the   ofFspriiig  not  be    lawful  and  the 
offsprinpf  of  the  husband  ?     Certjiinly,  if  there  is  no  other  proof  that  the 
ofT^pring  is  bom  from  another  than  the  husband  beyond  this  very  confes- 
sion of  the  wife  herself,  it  is  more  correct  to  say  so,  and  that  the  woman 
should  not  in  jnre  herself  by  such  a  declaration,  even  if  it  were  as  worn  one, 
and  thereby  became  guilty  of  adultery  or  whoredom,  or  be  rejected  by 
being  repudiated.     Nor  should  the  offspring  thus  be  injured  thereby  :  he 
must  be  considered  legitimate  and  acknowledged  by  the  husband,  even 
unwillingand  denying  his  child  withoutlawfnl  proofs,  must  be  supported, 
and  be  blessed  with  the  inheritanceat  the  proper  time.  For  not  only  is  who- 
ever is  bom  in  the  house  of  the  husband  to  be  presumed  as  conceived  from 
him  and  his  wife,  so  that,  wlien  the  mother  is  naturally  certain,  he  shall 
be  considered  the  father  by  presumption  whom  the  rnaiTJago  points  to, 
nnless  there  be  clear  evidence  to  the  contrary,  d.  I.filluni6ff,h.  t.  {Dig.  1. 
6),  /.  quia  semper  5  jf.,  de  in  jus  vcc   (D.  2.  4),  but  you  may  in  addition 
rightly  conjecture  that  such  a  profession  of  her  own  biisenrss,   thus 
voluntarily   made,  has    sprung    from  a   certain  insane   and    woniided 
imagination,  or  from  a  hatred  or  anger  concei-ed  towards  her  husb;ind, 
Tvhich  is  in  itself  a  brief  madiiess.  Scffivoia  says  that  assertions  coneci  n- 
ing  offspring,  proceeding  from  a  woman  who  is  angry  on  account  of 
repudiation  or  any  other  cause,  are  not  to  be  taken  ns  proof,   but  only 
giving  room  for  proof:  I.  Iwperatores  29  §  l.ff  dc  probation  e  (Dig.  22.  3) 
org.  I.  divortitim  3  Jf.  de  divortiis  (Dig.  24.  2)  I.  quicquid  48  ff.  dereg.  juris 
Dig.  50  17.     If  no  signs  of  a  great  anger  appear,  the  law  considers  such 
assertions,  in  a  doubtful  case,  to  be  false,  and  as  proceediiig  from  those 
who  are  not  of  sound  mind,  and  as  containing  a  malignant  fe(  ling  of 
parents  towards  children,  until  the  truth  of  the  assertions  shall  other- 
wise appear,  I.  nan  est  4  jf.  de  inoff.  tcstam.   (Dig.  5.   2),  pr.  lust.  eod. 
tit.  2  18  :  nov.  115,  cap.  3.     For  not  by  bare  assevenitions  and  lying  pro- 
fession,   even    though    either  spouse    consent,   can   prejudice  be  done 
to  trutli  and  to  the  children,  arg.  l,  von  midis  14  0.  de  probaiidnc  (C.  4. 
19) ;   /.    nee  &tnissa  15,   I.  parentes  22  C.   de  liber.  caiCi^d.   (C    7.   16) 
Jacob.  Coren  con. '^d.  12,  Ma'^cardus  do  piohatiime^  Cfmclus   789,  Boerius 
decU.  299,  Christinceus  ad  Leg.y  Mechliniens  tit.  18,  art.  4,  7ium.  2,   et 
seqq.,  Costalius  ad  I.  6ff.,  h,   t.    (Dig.   1.    6),  Andr.  Gayl,  libr.  2,  obs. 
97,  num,  8 ;  Ant.  MattJioPMS  de  probai.  caj).  1,  num.  50,  ei  seqq. 

8-  If  there  be  not  only  the  assertion  of  the  mother,  according  to 
what  lias  been  already  said,  hut  if  we  suppose  her  convicted  of  adultery, 
not  even  then  indeed  must  we  prt-sume  that  the  offspring  is  adulter- 
ous ;  but  rather,  if  there  be  a  doubt  that  it  is  born  from  the  husband, 
if  he,  during  that  time  in  which  the  offspring  could  be  conceived,  co- 
habited with  fcis  wife,  if  he  were  not  hindered  by  any  manifest  impo- 
tence, whether  it  is  declared  to  be  the  offspring  of  the  husband  or 
whether  it  is  said  to  have  the  face  of  an  adulterer.  For  the  crime  of 
adultery  which  is  brought  against  the  mother  cannot  prejudice  the 
infant,  for  it  is  possible  that  she  may  be  an  adulteress  and  yet  that  'he 
child  born  from  her  may  have  had  the  husband  as  its  father,  L  miles 
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11  §  qtUB  propter  9  Jf.  ad  leg.  Jul.  de  adulter.  For  how  if  the 
adulteress  imitated  Jniia,  aad  only  admitted  the  passenger  when  the 
ship  was  full,  so  that  in  this  way  she  should  produce  children  resem- 
bling her  husband  in  face  and  appearance?  It  will  help  also  if  we 
remember  that  where  the  beginning  of  a  thing  can  both  be  deriv^ed 
from  a  lawful  and  from  a  base  act,  where  there  is  a  doubt  we  mast 
presume  in  favour  of  the  lawfal  act  and  of  morality.  Menochiua  lihr. 
2  de  arbitrar.  jud,  casu  89  n.  20,  et  seqq.  Andr.  Gayl,  lihr.  2  dbs.  97 
nuvfi.  7. 

9.  The  case  will  not  be  without  difficulty  if  the  wife,  neglecting  the 
year  of  mourning,  and  le-raarrying  in  a  short  time  after  the  death  of 
her  husband,  gives  birth  to  a  child  iu  that  time  in  which  she  could 
have  conceived  either  from  the  first  husband,  who  is  dead,  or  from  the 
second  husband  ;  say  in  the  ninth  month  from  the  death  of  her  hus> 
band,  and  in  the  seventh  month  from  contracting  the  second  marriage. 
There  are  those  who  think  that  the  child  must  be  considered  the  child 
of  both  husbands,  must  be  supported  from  the  patrimony  of  both,  and 
admitted  to  the  inheritance  of  both.  There  are  othei-s  who  leave  it  to 
the  child  to  choose  whether  it  wishes  to  be  considered  the  child  of  the 
dead  man  or  of  the  living.  But  as  the  former  opinion  involves  an  im- 
possibility, and  as  it  would  be  ridicnlous,  and  repugnant  to  nature,  that 
any  one  should  have  this  or  that  father  at  his  own  pleasure,  it  has 
seemed  fit  to  others  that  such  offspring  should,  on  account  of  the  un- 
certainty, be  reckoned  among  the  children  of  neither  husband,  and 
rejected  from  the  inheritanee  of  both,  arg.  I.  si  ficerit  \0  ff,  de  reb.  duh. 
(J^ig.  34.  5),  /.  si  quis  ita  3  §  si  duobus  Iff.  de  adim  veL  transfer,  legat. 
ipig.  34.  4)  ;  as  it  was  not  the  right  that  was  wanting,  but  its  proof, 
I.  duo  sunt  30  Jf.  de  testam.  Uiteld  XDlg.  26.  2G),  Baldus  ad  I.  liherorum^ 
11  §  1  jf .  de  his  qui  not.  infam,  (Dig.  3.  2).  But  this  cannot  either 
rightly  be  admitted :  for  it  ought  to  be  adjudged  not  only  hard  but 
full  of  iniquity  that  one  who  is  born  from  a  union  not  disapproved  by 
law,  and  therefore  bom  in  lawful  marriage,  should  be  reckoned  in  the 
rank  of  illegitimate  children,  and,  without  any  fault  of  his  own, 
despoiled  of  his  paternal  inheritance,  which  natural  reason,  as  it  were 
the  tacit  law  of  nature,  has  awarded  to  children.  For  although  the 
law  visits  these  hurried  marriages  with  penalties,  it  yet  does  not 
declare  them  invalid  or  unlawful  or  null ;  resting  satisfied  with  the 
penalties  themselves :  just  as  it  treats  second  marriages,  although  they 
are  fettered  with  various  restrictions.  Nor  is  the  opinion  of  those  any 
better  who  think  that  we  should  ascertain  from  the  face  and  linea- 
ments of  the  offspring  whether  it  more  resemble  the  deceased  father 
or  the  surviving  mother,  whose  child  it  is,  and  thus  to  be  considered. 
For  nature  often  forms  the  offspring  in  resemblance  to  the  parents, 
Tyraquellus  leg.  Connubial  7  gloss.  1  part  7,  n.  52.  Henricn^  Salmvih 
ad  Pancirolll  rerum  memorabil.  jtart  2,  tit.  10,  pag.  206  ct  seqq :  stOl 
how  fallacious  is  this  foundation,  for  how  frequently  are  childien 
born  dissimilar  to  their  parents  in  form,  in  strength,  in  intellect,  in 
manners ;  or  more  assimilated  by  nature  to  the  mother  or  to  strangers 
than  to  the  father.  Experience  shows  this,  and  it  is  clearly  proved  by 
Tgraquelias  lege  Connubial  14;  num.  154,  Salmuth  ad  PanciroUi  mefmo- 
rabilia  d.  tit.  10,  pag.  204  206.  It  is  more  probable,  therefore,  and 
seems  more  consonant  to  the  analogy  of  law,  that  the  offspring  shall 
be  put  down  to  the  second  husband  :  not  only  in  that  case  where  the 
first  husband,  long  fatigued  and  broken  up  by  the  illness  from  which 
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he  died,  may  be  presumed  to  have  abstained  from  his  wife  ;  but  even 
in  that  case  where,  removed  by  sudden  fate,  we  may  assume  that  a 
short  time  before  he  died  he  may  not  have  busied  himself  with  the  crea- 
tion of  children.  For,  as  we  have  above  stated,  offspring  can  be  born 
perfect  in  the  seventh  month,  and  he  is  presumed  to  be  a  lawfal  child 
who  is  bom  from  a  father  cohabiting  with  a  mother,  arid  that  mother; 
so  that,  unless  there  is  an  evident  defect  of  generating  powers,  it  is 
not  to  be  tolerated  that  one  should  deny  that  a  child  born  in  his  house 
is  not  born  from  him,  if  he  have  not  any  lawful  remedy  by  which  he 
can  repel  the  presumption  boin  against  him,  d.  I.  filinm  6  ff.  h,  t, 
(IHg.  1.  6.).  Further  he  owes  it  to  his  own  rashnrss  that,  contrary 
to  the  prohibition  of  the  law,  he  married  a  wife  too  early,  and  before  it 
was  certain  whether  a  posthumous  child  could  be  expected  from  the 
former  husband  or  not :  for  the  laws  require  that  he  who  contracts 
with  another  ought  not  to  be  ignorant  of  that  other^s  condition,  L  qui  cum 
dlio\.9ff.  de  reg.  juiis  (Dig,  50 17.)  And  again  it  is  bettei  that  he  should 
be  forced  to  support  and  make  as  his  heir  an  offspring  perhaps  not  his 
own,  who  himself  is  the  author  and  the  canse  of  the  uncertainty,  and 
by  his  premature  marriage  has  caused  confusion  of  blood  and  of  seed, 
rather  than  that  the  deceased  should  be  burdened  with  such  a  weight  as 
recognising  one  who  is  not  his  own,  he  being  beyond  all  fault  of  the 
confusion.  The  second  husband  has  to  impnte  it  to  himself  that  he 
iNrillingly  got  into  these  difficulties,  which,  if  he  had  followed  the  pre- 
cepts of  the  law,  he  could  have  avoided,  arg.  I.  non  exigimus  2  ^  si  quis 
tamen  8  ff,  9i  quis  caution,  in  judic,  siat,  cavs.  factis  (Dig.  2  11) 
TS'eutlerus  vol,  1,  dwp.  2,  th,  5.  lit,  F:  vide  Tijraquellus  lege  connubiali  7, 
wum,  52. 

10.  But  whoever  is  bom  from  one  who  is  betrothed  and  then  im- 
pregnated, and  perchance  the  betrothed  man  dies  before  he  has  given  his 
consent  de  praesenti,  where  the  marriage  was  according  to  the  Roman  law, 
or  between  the  proclamation  of  banns  as  required  in  this  country,  or 
before  the  solemn  contracting  of  marriage  in  church,  or  according  to  the 
law  of  the  place, — cannot  by  any  means  be  accounted  legiti- 
mate. For  although  he  is  not  regarded  as  a  contemner  of  the  laws 
who,  prevented  by  death,  could  not  satisfy  the  necessary  solemnities, 
and  consent  alone  makes  marriage,  although  not  confirmed  by  in- 
iercourse,  I,  nuptiaa  40  ff.  de  reg.  juris  (Dig.  50  17)  :  as,  moreover,  in 
the  union  of  a  free  woman  marriage  is  to  be  presumed  where  there 
ia  a  doubt,  I.  in  liherce  23  ff.  de  rit.  nuptiarum  (Dig.  23  2)  ;  and  although 
therefore  the  marriage  is  not  considered  wanting  in  strength  on 
account  of  the  omitted  pomp,  or  any  other  nuptial  cc  emony,  I,  si  donatione 
22  C,  de  nuptiis  (C.  5. 4)  ;  aifH  although  moved  by  these  reasons  many 
writers  declare  such  a  marriage  to  be,  if  not  in  all  respects  lawful,  at 
least  to  be  regarded  in  the  place  of  a  lawful  marriage,  and  the  child  a 
successor,  ab  intesfato,  to  his  father  and  agnates.  MoBvius  ad  jus  Liibe 
eetis,  part  2,  tit.  2,  art,  9  num.  56,  Hartmannus  Pistor,  observat.  83. 
Sonde  decis,  Frisic.  libr.  2,  tit.  1,  def.  1.  Mascardus  de  probation,  conclus, 
1032.  Carpzovius  defin.for.,  part  3,  constit,  14,  dejin,  12  :  yet  you  cannot 
rightly  sustain  this  view  from  the  fundamental  principles  of  the 
JEtoman  law  itself.  Nor  from  the  laws  cited  can  yon  prove  more  than 
that  on  a  mere  consent  de  prcesenti  marriage  can  be  celebrated  without 
solemnities  ;  and  thus  that,  presupposing  a  present  consent  to  the 
marriage,  the  offspring  would  be  the  legal  offspring  of  the  father. 
But  you  cannot  at  all  argue  from  this  that   oue  who  is  betrothed  is 


120  VOET's   PANDBCT8. 

made  a  wife  by  the  mere  intervening  intercourse,  or  that  by  intercoarse 
sponsals  become  marriage  (which  is,  however,  what  is  to  be  proved),  so 
that  the  child  shall  be  considered  as  lawful  as  if  born  from  a  man  and 
h'S  wife,  in  the  sense  that  the  marriage  shows  the  father,  according  to 
I.  quia  semper  hff.de  in  jus  voc.  (^Dig.  2.  4)  I  filium  6  Jf.  h.  t.  (^Dig.  1  6) 
It  is  far  more  consonant  to  the  laws  of  Holland  and  Ultrajectina, 
and  other  countries  with  whom  three  proclamations  on  market  days  or 
in  the  church  are  necessary  to  the  validity  of  marriages,  and  also  the 
solemn  celebration  of  the  marriage  in  the  church  or  before  the  civil 
anthorities,  that  withoat  these  formalities  marriages  arc  declared 
by  the  provincial  laws  to  be  ipso  jure  null,  as  more  fully  laid  down  in  the 
tit.  de  ritu  nuptiarum  (post.  23,  2),  and  therefore  that  there  can  be  neither 
husband,  wife,  nor  lawful  children,  arg.  §  pen.  hist,  de  nupt.  (LuH.  1. 10) 
Sande  decis.  Frisic  lihr.  2  tit.  1,  dcf.  1  ti  med.  usque  ad  fin  Ahr.  a 
Wesel  ad  iiovell.  constit.  Ultrajei^tin.  art.  14,  num.  56.  Simon  vaai 
Leewoen  Cens.  For.  part  1,  libr.  1,  cap.  3  num.  6.  Paulu^  Voet  ad  §  12 
Inst,  de  Nuptiis,  num.  2.  If,  however,  it  is  clear  that  those  who  did 
not  observe  the  solemnities  of  marriage  yet  wished  to  contract  mar- 
riage, and  that  the  municipal  law«»  do  not  invalidate,  such  macTiages, 
contracted  withoat  the  forms  prescribed  by  law,  but  rest  content  with 
other  penalties,  he  will  not  err  who,  following  the  reasonings  of  the 
first-named  opinion  above  stated,  considers  the  offspring  in  such  case, 
to  be  lawful. 

11.  If  there  has  been  a  divorce  in  any  way  between  spouscB,  and 
then,  harmony  being  restored,  they  have  re-linked  the  tie  of  marriage, 
offspring  thereafter  conceived  and  born  ought,  according  to  the  funda* 
mental  principles  of  the  Roman  law,  to  be  considered  lawful,  as  being 
born  from  a  husband  and  his  wife,  arg.  d.  I.  h  ff.  de  in  jus  voc.  {Dig. 
2.  4.)  d.  I.  6ff.  h.  t.  (Dig.  1.  6.);  for  as  niarringe  is  in  the  begin- 
ning contracted  by  consent  merely,  so  it  is  reasonable  that  when  it  is 
broken  by  divorce,  it  can  be  renewed  by  mere  consent,  arg.  noveU. 
134,  cap.  10 :  I.  plerique  33,  I.  generali  34  §  Iff.  de  ritu  nuptiar.  {Dig. 
23.  2.)  Which  is  also  rightly  taken  to  be  according  to  our  cus- 
toms (i.  e.,  the  law  of  Holland),  whenever  the  spouses  have  mutuaUy 
left  each  other  from  their  own  free  will,  without  the  interposition  of 
any  jndicial  sentence;  and  where  afterwards,  by  the  intervention  of 
friendrt,  they  have  returned  to  each  other's  favour  and  embraces.  But 
if  you  take  the  case  where  the  marriago  has  been  dissolved  by  the 
decree  of  the  judge,  and  after  jndicial  cognizance  of  the  causes,  it 
must  be  declared  that  a  differing  law  obtains  in  Holland.  For  it  was 
enacted  by  the  Edict  of  the  Counts  that  ng  marriages  are  ipso  jure  null 
which  are  contracted  without  solemn  proclamation  of  banns,  according 
to  the  Political  Edict  of  1580,  art.  3  and  13  ;  and  in  renewing  mar- 
riages once  dissolved  by  public  authority,  the  same  reason  of  proclama- 
tion is  of  force,  namely,  lest  fraud  be  done  to  another;  and  that 
anyone  may  proceed  to  a  renewal  who  can  show  that  matrimonial  faith 
has  been  pledged  to  him  by  an  innocent  person,  that  he  is  able  to  re-marry, 
and  perhaps  that  such  faith  is  strengthened  by  a  premature  intercourse. 
The  consequence  is  that  unless  these  requisites  have  been  observed 
lawful  children  cannot  be  born  from  such  marriages.  For  that  lawful 
children  should  be  born  without  marriage  (and  marriages  renewed 
without  lawful  form  are  no  marriages)  is  absurd.  Oroenewegen  ad  L 
7  C.  de  nuptits  (JC,  5.  4.)  Brouiver  dejure  connubiorum  libr.  2,  cap.  18, 
num.  11  in  fine.     And   Simon  van  Leeuwen  is  very  greatly  mistaken 
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when  he  thinks  in  his  Gensura,  part  1,  lihr.  1,  cap.  3,  num.  12,  in  med.^ 
that  the  bare  penitence,  will,  and  return  into  concord  of  spouses  separ- 
ate, is  sufficient  to  re-intefrrate  a  dissolved  marriage,  and  tliat  there- 
fore children  bom  from  such  marriage  would  be  lawful.  As  if  it  were 
not  a  new  marriage,  bat  the  same  marriage  continued,  or  that.  re[)ent- 
ance  having  intervened,  there  cannot  be  said  to  have  been  a  real  divorce, 
according  to  Z.  3  e^  7/.  de  divortiis  {Dig.  24  2),  I.  33  /.  de  rltu  nupt 
(Dig.  23  2.)  For  that  marriage  is  broken  equally  by  divorce  as  by 
natural  death  appears  from  I.  1  ff.  de  divortiis  (Dig.  24  2),  nor  e^tu  it 
be  doubted  that  a  real  divorce  has  taken  place  when  it  was  nmde  w  ith 
the  intention  of  establishing  a  perpetual  dissension,  /.  dtvorttum  3  ff. 
de  divortiis  (Dig.  24  2)  And  who,  I  pray,  that  is  in  Lis  right  miud, 
will  deny  that  this  is  the  intention  of  him  who  is  not  contcMtt  with  a 
private  secession,  but  clearly  declares  the  perseverance  of  his  niiiid  by 
obtaining  a  jadicial  sentence;  unless  it  appear  that  what  has  been  done 
proceeds  from  the  heat  of  anger,  d.  I.  3,  added  to  which  is  the  fact  tliat 
in  I.  sipcBnituit^  7  ff.  de  divortiis  (Dig.  24  2)  it  is  said  that  only  then 
does  a  marriage  continue  on  account  of  penitence,  if  the  peniti  ncj  h.tvo 
<x)mo  before  the  Summons  of  repudiation  has  been  isHm  d,  or  if,  after 
repentance,  the  o.rder  has  been  given  in  error  :  so  that  after  t  he  suuimons 
has  been  seriously  issued,  and  much  more  after  a  sentence  of  He])amtion, 
there  cannot  be  otherwise  than  a  full  severance  of  the  ninrri»«;e. 

12.  By  what  other  modes  it  is  proved,  and  from  what  other  pre- 
sumptions it  is  gathered,  that  anyone  is  either  Kimf>ly  a  son,  nr  a 
legitimate  son,  you  will  see  more  fully  from  Mascardiut  de  proh'Uiirne 
oonctutf.  787  et  seqq.  ad  conclus.  801  Mcjiochius  de  arhitrnr,  jwh'c.  libr.  2, 
COS.  ^9,  et  de  presumpt  lihr.  6j  pra!8U7npL  63  54.  Audr.  Gayl.  lib.-  2, 
ohs.  97.  Scdmuthus  in  noiis  ad  Pavcirolli  inenwrah ilium,  libr.  2,  tit.  10, 
pag.  204  et  seqq.     Po7itanum  de  alimentis,  cap.  3. 

13.  This  is  agreed  that  they  are  to  be  reckoned  among  lawf  nl  ofp- 

spring  in  whom,  having  the  human  form,   nature  hn»  diniinished  or 

increased  the  number  and  duties  of  the  human  members ;  hut  not  those 

whom  a  mother  has  given  birth  to  against  the  forni  of  the  hunian 

species,  monsters  and  prodigies,  I.  non  sunt  14:  ff.  de  statu  Jwrnin.  (  Dig. 

1  5)   I.  quod  certatvmt,  3  in  fin.  C.  de  pusthum,  liered.  insb.t.  (C.  (5  'J^) 

Z.  quod  dicitur,  12   §   1  ff.,  de  liheris  et  podhum.  (Dig.  2H  2)     8neh 

were  therefore   not  to    be    reared,    but  rather  suffocated  by   ]»nhlic 

authority.     "  We  extinguish  monstrous  offspring,"  says   St  n>  ca    /  br. 

1,  de  ird  cap.  15,  **and  we  also  drown  children  if  weak  ami   nunsti  rs. 

It  is  not  anger,  but  reason,  to  separate  the  useless  from  the  sound."  And 

that  this  is  wont  to  be  done  now-a-days,  witness,   lusidrs  Grotiu-^, 

GK)mezius,    and     others,    Groenewegen     ad     d.    I.    14    ff.    de    H'ntt^ 

homin.  Ant.  Matthce-us  de  criminibus  lib.  48,  tit.  3,  cap,  1,  uum.  6.  Go'he- 

fredus  m  notis  ad  d.  I.  quoeret  aliquis  135,//.  de  verb  signif.  (Dig.  50  16) 

Although  the  birth  of  even  such  prodigious  offspring  aneicitly  hene- 

fitted  the  mother,  so  as  to  enable  her  to  say  that  she  had  given  birth, 

and  thus   to   escape   loss,  d,  I.  qiueret  aliquis  185  f/.  de  ve  b   sigriif 

(Dig.  50  16)     It  was  otherwise,   however,  if  she  sought  lo  w.  k  for 

gain ;  in  which  sense  must  be  received  what  we  read  with  Paultut  4, 

sentent,  recep.t  tit.  9  §  3. 


TITILilE    VII. 

OF  ADOPTION,  EMANCIPATION,  AND  OTHER  WAYS  IN 
WHICH  PATERNAL  POWER  IS  DISSOLVED. 


SUMMARY. 


1.  Adoption  introduced  among  the  Romans,  as  with  other  nations,  to  pro- 

vide in  case  of  sterility  and  death  in  families,  and  as  a  solace  to  those 
without  children.  Defined:  a  legal  ceremonial  act  by  which  one 
who  is  not  a  son  by  nature  becomes  a  son,  or  by  which  we  adopt  as 
sons  and  grandsons  those  who  are  not  so. 

2.  Adoptio  plena  and  minus  pleno^ 

3.  Abrogation— how   anciently  made :    what  is  required  that  one  below 

puberty  be  rightly  abrogated. 

4.  The  Antoninian  fourth  described.  It  was  not  the  legitimate,  but  a  fourth 

of  all  the  goods. 

5.  Adoption  in  specie ;  what  it  is ;  and  when  made  by  testament. 

5.  What  are  the  common  requisites  of  adoption  and  adrogation^  and 
what  their  common  effects. 

7,.  But  neither  by  our  laws  nor  by  the  laws  of  many  other  nations  is  adop- 
tion any  longer  in  practice,  nor,  if  had  recourse  to,  are  adopted 
children  considered  ad  children,  bat  more  as  alumni,  and  even  if  they 
have  boeu  specially  adopted  they  cannot  enjoy  the  right  of  children. 
Thus  they  cannot  succeed  clo  intestato  to  their  adoptive  father^ 
nor  come  under  the  name  of  children,  whether  the  mention  of  them 
is  found  in  municipal  laws  or  last  wills :  except  in  Frisia,  that  most 
religious  custodian  of  the  Roman  law,  where  adoption,  unabrogated, 
still  flourishes,  and  brings  with  it  the  right  of  succession  ab  inteHtato. 

8.  In  Germany,  instead  of  adoption,  there  was  a  unto  prolium  :  described. 

9.  The  paternal  power  is  dissolved  by  the  natural  death  of  the  Either  or 

child.  Also  by  the  Capitis  dirrUnutio.  But  not  by  banishment 
from  the  country. 

10.  It  was  also  lost  by  the  Roman  law,  by  elevation  tu  a  patrician  dignity; 

also  by  the  Roman-Dutch. 

11.  Also  by  emancipation,  under  solemnities,  especially  in  Justinian's  time, 

by  the  mere  authority  of  the  magistrate ;  which  mode  of  emancipa- 
tion is  not  wholly  unknown  now-a-days.  It  allowed  a  father  to 
declare  before  the  magistrate  that  he  frees  his  son,  who  is  present, 
from  the  paternal  power  and  the  paternal  bonds,  and  requests  the 
magistrate  to  declare  him  sui  juris  and  enter  it  on  the  record. 

12.  It  is  doubted  whether  there  can  be  also  a  tacit  emancipation  when  the 

wish  to  emancipate  is  manifoated  by  the  thing  itself  and  by  deeds, 
as  if  the  son  with  the  father's  consent  lived  away  from  him,  carries 
on  trade,  does  his  own  business,  and  founds  a  family.  Yoet  thinks 
it  certain  that  if  this  is  done  where  the  fiather  is  ignorant  of  it,  or 
absent  or  unwilling,  the  paternal  power  is  not  dissolved,  For  if  one 
lend  money  to  another  as  to  a  paterfamilias  not  deceived  thereto  by 
mere  simplicity,  but  because  the  borrower  seemed  to  the  public  to 
be  a  paterfamilias,  and  acted  and  coutracted  as  such,  and  filled  public 
offices,  the  exception  founded  on  the  Seuatus  Cousultum  Macedo- 
nianum  cannot  oe  opposed  to  him,  says  Ulpian,  but  yet  he  is  supposed 
to  be  emancipated  trom  the  bonds  of  the  paternal  power.  Henoe, 
where  the  father  or  son  is  relegated,  and  it  was  clear  that  the  son 
lived  separate  from  the  father,  inasmuch  as  this  was  not  the  dffect  of 
consent,  but  of  a  sentence  of  condemnation,  the  paternal  power  over 
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him  remains  unshaken.  Maoh  more  so  if  the  father  made  declara- 
tion that  he  is  unwilling  that  the  son  should  depart  from  him,  or 
that  the  paternal  power  should  be  broken  on  that  firronnd.  Bnt  if 
the  father  know  and  connive,  and  consent,  it  would  be  more  fairly 
assumed,  in  case  of  doubt,  that  the  paternal  power  is  not  dissolved. 
By  our  laws,  and  the  laws  of  other  countries,  the  paternal  power 
is  dissolved  by  the  residence  of  the  son  away  from  the  facher  for  a 
year  and  a  day,  if  it  is  clear  that  the  son  do  not  go  away  only  to  study 
or  to  travel. 

13.  The  paternal  power  is  not  removed  by  the  madness  of  the  father,  nor 

by  military  service  of  son,  whether  armed,  or  gowned,  as  when  the 
son  is  inscribed  in  the  rank  of  advocates.  Nor  by  the  nuptials  of 
son  or  daughter. 

14.  If  the  marriage  tie  ceased  before  the  surviving  spouse  has  attained 

majority,  many  think  that  the  paternal  power  is  renewed,  especially 
over  a  widow,  because  she  has  never  been  made  aui  juris  by  mftrriage 
or  declared  fib  to  defend  herself  and  her  goods,  but  had  merely  com- 
menced to  be  under  an jther  person  than  he  to  whom  she  was  for- 
merly subject.  Being  now  aeprived  of  that  natural  protector,  it 
seemed  consonant  to  natural  reason  that  she  should  return  into  the 
pdwor  of  her  father,  if  not  father  qua  father,  then  qua  tutor,  and  be 
governed  by  his  authority,  as  being  still  of  such  an  age  that  she 
could  not  sufficiently  conduct  herself  or  her  business.  Certain 
authors  cited  by  Sande  are  of  that  opinion.  But  it  seems  more  fair, 
when  the  Statute  law  is  silent  on  that  point,  that  the  widow  should 
not  return  into  either  the  paternal  or  tutorial  power,  for  both  kinds 
of  power  were  simnltaneonsly  extinguished  in  legal  mode:  the 
paternal  by  the  marriage,  the  tutorial  and  marital  power  by  the 
death  of  the  husband,  and  reason  dictates  that  what  is  determined 
by  law  can  only  be  renewed  in  a  certain  way  fixed  by  law.  It  would 
be  unjust  that  an  unwilling  spouse  should  return  into  the  paternal 
power,  into  which  she  could  not  return  honourably,  and  according 
to  the  opinion  of  many,  except  by  adoption;  and  more  unjust  that 
she  should  against  her  will,  without  law,  return  from  the  tutorial 
power,  a  power  to  which  she  had  willingly  and  voluntarily  submitted 
iiersplf  in  marriage,  to  another  not  armed  with  equal  power  and 
affection. 

15.  Although  neither  majority  nor  any  other  attained  age  removed  the 

paternal  power  among  the  Bomans,  for  it  is  nowhere  so  found  stated, 
not  even  by  dignities  which  only  were  conferred  on  majors,  and  even 
were  often  granted  to  minors,  yet  the  agreement  of  many  nations  is 
the  opposite,  for  almost  everywhere  both  the  tutorial  and  paternal 
power  cease  on  majority  and  the  completion  of  the  25th  year,  unless 
the  local  laws  in  some  places  require  certain  other  specisd  requisites. 

1  to  6.  The  author  here  describes  the  old  law  as  to  adoption.  This, 
as  appears  from  the  next  §,  being  now  obsolete,  it  is  considered  unne- 
oessary  to  translate  these  sections.  Their  short  contents  will  be 
sufficiently  gathered  from  the  summary  at  the  head  of  this  title. 

7.  Bnt  more  than  enough  has  now  been  said  as  to  this  mode  of  introducing 
the  paternal  power.  For  neither  with  us,  nor  according  to  the  customs  of 
most  other  nations,  is  adoption  any  longer  found  resorted  to.  Nor, 
iC  it  should  actually  take  place,  are  those  who  are  adopted  now-a  days 
regarded  in  the  place  of  children,  but  rather  as  foster  children  or 
pupils  (alumni),  although  they  were  intended  to  be  so  adopted  that 
they  should  rejoice  in  the  right  of  children.  Whence  they  neither 
aiiooeed  a(  irUeBiato  to  their  adoptive  father,  nor  come  under  the  appel- 
lation of  children,  whether  this  name  of  **  children  '*  is  found  inserted 
in  privileges,  or  municipal  laws,  or  in  laat  wills :  especially  as  the 
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Romans  even  did  not  ^ish  that  they  shonid  be  classed  under  the 
appellation  of  children  if  there  was  a  question  as  to  being  excased 
from  tntelage,  or  from  any  other  public  duties,  on  acconnt  of  the 
number  of  children,  or  the  existence  of  a  condition  si  sine  liherts,  or 
avoiding  the  penalties  of  being  childless,  pr.  Inst,  de  excus,  tutor.  1.  25. 
l.fidd  com.  76  f/  de  condit.  et  demonstrat  (Dig.  35  1)  :  /.  si  ila  51  §  1  j5^. 
de  legatis  2  (Dig.  31  2),  Tacitus  aiinal.  libr.  15  cap.  19,  QudeUnus  dejure 
twviss.  libr.  1;  cap.  13,  7ium.  15,  et  seqq.  Ghristinceus  vol.  4,  decis  185, 
tiiUfi.  4,  5,  Anton.  Mattheus paroemid  1,  num.  14,  Hugo  Orotius.  manud.  libr. 
1,  cap.  G,  Jiutn,  8,  Imbedus  Enchirid  verb.filii  adoptlvl.  Pctr.  Gregor. 
Tholosan,  sunt.  jur.  civ.  libr,  10,  cap.  6,  num.  30,  Gruenew.  tit.  Indit.  de 
adoption.  P,  Voet  ad  §  idt.  Instit.  de  adopt,  num.  3.  Except  perhaps 
in  Frisia,  that  most  religions  custodian  of  the  Homan  law,  in 
which  adoption  still  flourishes  as  unabrogated,  and  the  right 
of  intestate  succession  is  accorded,  as  shown  by  a  recent  example 
in  this  century,  given  by  Haber  ad  Instit.  h.  t.  num.  idt ^  nnless 
one  view  the  succession  ah  intestato  in  the  example  there^  gi^'en, 
not  as  taking  place  by  virtue  of  ndoptton,  but  as  a  succcssIoti  given  to 
thesoQ  of  a  brother,  t*nd  therefore  the  nearest  agnate.  The  ar^ameot 
that  adoption  still  obhiins  in  Frisia,  because  it  is  not  abolished  by 
statute,  is  shown  by  Gndelinus  to  be  weaker.  For  according  to  that 
argument,  not  only  could  it  be  maintained  that  adoption  obtains  in 
many  other  places  (where  the  statutes  were  quite  as  silent,  and  no 
yestige  of  its  abrogation  occurs),  but  in  like  manner  the  rights  of  ser- 
vitude, of  manumission,  and  many  other  acts  would  be  weakened. 
That  this  would  very  greatly  break  in  upon  received  custom,  and  the 
customs  of  nations,  is  clear :  see  QudeUnus  d.  libr.  1,  cap.  13,  num.  15, 
16,  17. 

8.  In  Germany  a  *'  union  of  offspring"  (^unio  prolium)  prevails  in 
lieu  of  adoption,  by  force  of  which,  with  the  consent  of  the  guardians 
and  others  interested,  and  by  authority  of  the  magistrate,  ace  >i*ding  to 
the  custom  received  in  each  one*s  territory,  the  children  of  different 
magistrates  succeed  equally,  just  as  if  they  were  all  born  from  one  and 
the  same  marriage.  Rlckius  de  unione  prolium^  Gail  libr.  2,  ob^erv. 
125,  Justus  Meyeru^  colleg.  Argentoratemi  ad  tit.  de  adaption,  num.  67 
et  seqq.,  Besoldus  delibatis  jur.  ad  Pandect,  libr.  1,  quaint,  num.  66.  And 
that  this  unio,  although  not  much  u.sed  among  us,  is  still  not  wholly 
unknown  or  forbidden,  see  D.  Someren  de  jure  novercar.  sect.  3,  cap.  1, 
num.  2. 

9.  The  paternal  power  is  dissolved  by  the  natural  death  of  father  or 
SOD,  or  by  the  greatest  or  middle  form  of  capitis  deminu'ioj  pr.  c^  §  1.3, 
Instit.  quib.  modisjus  pair,  potest,  solv.,  {Instit.  1.  12),  but  not  by  rele- 
gation §  2,  Instit.  eod.  tU.  I.  relegai  4iff.  de  interd.  et  relegatis  (Dig.  48. 
22.)  The  consequence  of  this  is  that  nor  do  those  **  banished  *'  by  ns. 
as  it  is  commonly  termed,  lose  or  got  removed  from  paternil  power; 
since  to  such  as  these  the  consequences  of  deportation  are  not  to  be 
applied,  but  rather  of  Roman  relegation,  the  custom  and  law  of  depor- 
tation having  ceased  with  us — Taldenus  tit.  God.  d^  bonis  prober iptor. 
Garpzooius  pract.  criminaU  part  3,  qiuxsst.  130,  num.  13,  14,  52,  53, 
Schneidewinus  ad  §  cum  autetn  I.  InstU.  quib.  mod.  jus  patr.  pot.  solvitttr, 
num.  11  et  seqq.  (Instit.  1.  12.),  Bodenburch  de  jure  conjugum,  tit.  3, 
cap.  i,  num.  16  in  med.  Oroeneweg^  ad  tit.  ff.  de  interdict,  et  relegatis. 
SttU  some  say  that  those  who  art  banished  are  in  Oerm^ny  put  on  the 
yame  footing  as  those  deported,  Omil  libr.  2,  de  pace  puhUcd^  cap,  12, 
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num,  1  et  seqq,  Schneidewinus  d,  loeo^  jost  as  Bodenhurch  d,  loco  says  is 
ihe  case  in  Ghaul.  Nor  do  I  think  that  this  m  opposed  to  oar  law  in 
the  case  of  those  banished  for  contumacy  and  threatened  with  death, 
whom  we  call  Woesthcdliiigeni  according  to  the  reasons  g'iven  by 
Groenewegen  (u2  2.  17  ff,^  de  pmnis^  Ant.  MaUhmus  de  eriminibus  libr. 
4S,  tit,  20,  cap.  3,  num,  4,  5. 

10.  In  this  §  the  author  states  how  the  paternal  power  was  lost  by 
•legation  to  digpiities  among  tho  Romans;  and  shows  that  by  the 
Boman-Datch  law  this  is  still  more  so,  both  in  magisterial  offices  and 
likewise  in  the  cade  of  eoclesiasticHl  dignities  and  priestly  ofici's. 

11.  By  emancipation,  also,  children  who  are  willing  can  be  released 
from  tlie  paternal  mle  and  power  by  parents  who  also  vulnntHrily  do 
so ;  not  those  who  are  unwilling.  In  the  ancient  law  certain  f  >rmal 
solemnities  were  used  rsee  Brissonius  antiquit,  libr,  1,  cap,  11,  Bf^var- 
du8  ad  leg,  12  tab,  cap.  S  infin^.  In  the  later  law,  by  rescript  of  the 
Emperor,  according  to  the  Constitution  of  Anastasias.  And  by  the 
latest  law,  according  to  Justinian's  rescript,  by  the  more  antnority  of 
the  magistrate,  §  6,  e£  86^9,  Inst,  quib,  mod,  yis  pair .  pot,  solvit  (Inst. 
1.  12.);  I,  pen,  et  ult,  et  tot.  tit,  0.  de  emancipat  Uherorum,  (C.  8.  4'>.) 
This  mode  of  emancipation  is  not  now-a-days  wiioliy  unknown  :  for  a 
father  can  declare,  before  a  magistrate  having  a  mixed  authority,  that 
he  absolves  his  son,  who  is  present,  from  paternal  power  ;  and  aHks  the 
judge  to  declare  him  his  own  master,  and  to  enter  it  on  tho  records. 
Iwhertas  enckiridio  Jur.  OaUici,  verbis  ^^Qallo^-um  jilli  an  in  pat  rum  sint 
potestate,**  circa  fin.;  Hugo  Orotiuainamfduct.  ad  Jnrisp,  Holt,  lib  1  cap.  6, 
num.  10,  Desselivs  in  notis  ad  Zoezium  tit,  Instit,  quib,  mod,  pair,  potest, 
soloit,  num.  11,  circa  med, 

12.  Whether  there  can  bo  a  tacit  emancipation,  that  is,  that  the 
wish  to  emancipate  can  be  declared  by  things  and  deeds  :  as  if  the  son, 
the  father  consenting,  dwell  away  from  him;  if  he  carry  on  basiness;  if 
he  conducts  his  own  affairs,  or  foands  a  family  :  this  is  doubtful.  I 
.think  it  clear  that  the  paternal  power  is  not  dis.solvc(l  if  the  father  is 
unaware  or  absent  or  unwilling  that  these  things  shonld  occur.  For 
although  one  has  lent  money  to  another  as  to  tho  father  of  a  fHmily, 
not  deceived  into  doing  so  by  pure  simplicity,  but  because  he  publicly 
appeared  to  many  to  be  a  father  of  a  family,  acted  as  such,  coiiti*acted 
as  such,  filled  positions  as  such,  he  cannot,  indeed,  be  repelled  by  the 
ezceptum  founded  on  the  8ctum.  Macedonianum  Ulpian  has  Inid 
down ;  but  still  Ulpian  supposed  such  a  one  to  remain  bound  by 
the  ties  of  the  paternal  power,  I,  si  quis  3  ff,  ad  Senatuso.  Macedon, 
and  this  although  if,  the  iather  or  son  being  relegated,  the  son 
should  openly  live  away  from  the  father ;  because  this  has  not  hap- 
pened by  consent,  but  by  the  necessary  conseqnence  of  the  sent(*nco*  of 
condemnation,  and  the  paternal  power  remains  nevertheless  uTishaken, 
I,  reletjati  4ff.  de  inierd.  et  relegat,  §  2  (Dig.  48. 22),  Inst,  quid,  mod.  jus 
pair,  pot,  solvitur  (Inst.  1.  12.)  And  much  more  if  the  father  made 
declaratidh  that  he  was  unwilling  that  his  child  should  live  separately,  or 
that  by  so  doing  his  paternal  power  shonld  be  dissolved.  Arg&idrmus 
ad  consuet.  Brit,  art.  500  gloss.  2.  But  if  the  father  ounnive  and  con- 
flent,  it  is  more  correct  to  say  that  the  paternal  power  should,  in  case  of 
doubt,  be  considered  dissolved  by  such  tolerance,  arg.  Z.  1,  0  de  patrid 
postestate :  (C.  8.  47)  ;  novell,  Leonid  2binfine^  and  I  think  Ulpian  referred 
to  this  in  I,  ait,prcBtor  2  §  1  /jf.  quod  cum  eo  qui  in  alien, potest,  (Dig.  14.  5) 
etl.li  alienaUo  4 /f.  quando  depeeul,  act  annalis  est  (Dig.  15.  2),  for 
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in  both  iiistunces  he  has  put  the  case  in  which,  the  father  being  nHvt^ 
the  80U  without  emancipation  has  ceased  to  be  in  the  power  of  tte 
father  ;  and  notwithstanding  the  rescript  of  the  Emperor  in  L  ntm. 
nudfj  8  C.  de  emancip.  liberor  (C.  8.  49)  where  it  is  declared  that 
children  are  freed  from  the  pat«mal  power  not  by  bare  consent^  birt 
by  Rolenin  act  or  canse.  Nor  ought  we  to  exclude  from  soch  acts  the 
desire  of  dissolving  this  power,  declared  by  facts,  which  is  not  a  bare 
dcKii*e.  Unless  anyone  woald  on  the  same  ground  contend  that  even 
by  the  catting  or  burning  the  tablets  of  a  testament,  wilfully  done,  a 
testament  is  not  weakened,  which  is  contrary  to  the  most  known  fun* 
damental  principles  of  oar  law.  It  might  equally  be  laid  down  that  hy 
bare  will  or  an  unsolemn  revocation,  or  the  continuous  lapse  of  10 
years,  a  last  will  made  before  the  authorities,  or  before  three  witnesses, 
is  not  rendered  void,  ^pen,  inst.  quih  mod.  test,  infirm.  (1.2  17)  h  Sancimm 
27  G.  de  teHamentls  (C.  6.  27)  Nor,  similarly,  is  there  anything  op- 
posed to  this  that  in  §  si  fiUiisfam,  2  Inst  de  oblig.  quce  ex  quasi  ex  delieio 
(1. 4.  5)  a  son  living  away  from  his  father  is  supposed  still  to  be  bound 
by  the  paternal  power,  since  it  is  enquired  whether  his  father  is  bound 
by  the  action  depeculio  which  would  be  auseless  investigation  if  the  rights 
of  a  fHther  as  to  his  son  ct^ased  by  living  apart.  Fur  in  that  passage 
there  appears  nothing  as  to  the  father^s  consent  to  such  separation  of 
his  son,  nor  any  circumstance  in  the  text  which  would  show  us  that 
Jnstinian  forbade  our  taking  into  consideration  that  the  separat«e  living 
away  of  the  son  was  only  a  short  and  temporary  one,  for  the  sake  of 
studies,  or  of  carrying  on  merchandize,  or  of  learning  an  art.  For 
which  reason,  both  by  our  own  customs  and  by  the  customs  of  other 
nations,  when  the  son  thus  lives  separate  from  the  father  for  a  contiau- 
00 R  time  of  a  year  and  a  day,  the  paternal  power  is  considered  as  taken 
away,  unless  it  is  manifest  that  the  son  has  been  absent  for  study  or  to 
travel.  Christiticeus,  vol,  4  decis  186,  num.  11.  HwfO  OroUtis  mcmudaei. 
ad  Jarisprud.  HoU.  libr.  1,  cap,  6>  num.  11.  Imherius  Enchirid,  Jwt, 
Oaliici  d.  verlns  Oallnj-um  jUii  an  in  pairum  sint  potest  ate,  Peresius  tit. 
Cud.  ad  Senaiusc,  Maced.  wum,  15  in  ^ne,  Qroenewegen  ad  L  d  0.  de 
emuTiCip.  llberorum,  Btfrlichins  part  2,  conclusum,  pricticah*  11  num.  23 
et  seqq.,  Paulus  Voet  ad  §  ult.  InstU.  quib  nwd.  patr,  patesias  soUntur 
num.  3  and  4t\  Abr.  a  Wesel  ad  novell.  constit.  Ultraject.  art,  13,  num.  21. 
That,  however,  it  has  been  otherwise  decided  in  Frisia,  Sande  shows, 
Ubr.  2,  iit:  7,  def,  6.  Atlde  et  tit  de  ritu  nupt,  num..  11  (post.  23.  2.) 

13.  Nor  is  this  paternal  power  lost-  by  madness,  I.  potre  Sff.  de  Ais 
qui  sui  vel  alieni  juris  (Dig,  1.  G  ),  /.  qui^  furere  20  ff.  de  atatn  liomin. 
(Dig.  1.  5)  ;  and  as  I  have  already  said,  tit  de  his  qui  sui  vtl  aliem 
juris  (ante),  nor  by  simple  military  or  armed  service,  nr)r  hy 
being '* gowned,"  when  one  is  inscribed  in  the  rank  of  advocates,  as 
the  nature  of  peculium  castrense  or  qi4asi  Cdstrense  shows.  Herh'chius  d. 
part  2,  conclus.  II,  num,  53,  Masritts  ad  jus  Lubec.  lib  1,  tit.  3,  num. 
63,  Sckneidewinus  ad  §  filiitsfamilias  4  Inst,  quih  mod.  patr.  pot.  soh, 
num.  5,  Herinyius  de  fidtij'ussoriliisxap  7,  num.  624.  Nor  by  the  mar- 
riage of  son  or  daughter,  /.  2,  §  1,  I.  quotiens  29  /-.  si  ctun  doiem  22  k 
pen  fj\  solute  matrim  (Dig.  24.  3)  Z.  1  §  ult  ff.  d^  liberis  exkibend. 
(Dig.  43.  30)  ;  erg.  §  7  ei  9,  Instit  quib.  mod. patr. }Wt  1. 12.  But  in  all 
other  respects  the  customs  nowadays  of  most  other  nations  agree  in 
respect  of  marriage.  Whether  it  be  the  case  of  a  wife  who  marries  a 
husband,  and  by  marriage  becomes,  as  it  were,  sul^ject  to  him  as  her 
tutor,  and  is  taken  away  from  auder  the  power  of  her  natural  father, 


VOIT's    FANDBCT8.  127 

0eeing  tbe  paternal  and  tutorial  power  cannot  rightly  concur  in  one 
and  the  same  person ;  or  whether  it  is  the  cace  of  a  male  who  is  a 
minor,  and  thns  nnder  paternal  power,  marries  a  wife,  begins  to  be 
the  father  of  a  family,  the  head  and  chief  of  a  new  family,  who  could 
not  conYeniently  remain  subject  to  another  powur  since  he  receives  his 
wife,  and  the  cnildren  he  hopes  for,  under  his  power.  This  was  not,  f. 
admit,  so,  according  to  the  principles  of  the  Roman  law.  Nor  does  it 
matter  whether  during  the  marriage  he  lives  with  his  father,  together 
with  his  wife  and  children,  and  is  supported  by  him,  or  not,  unless  the 
statutes  specially  require  that  there  shall  be  a  separate  residence  any- 
where, as  Imbertus  witnesses  concerning  the  Pictones,  in  a  passage  to  be 
presently  cited.  This  general  rule  even  the  Frisians  stipulate,  although 
they  are  otherwise  among  the  most  sacred  custodians  of  the  Roman  law. 
So  much  then  to  show  how  heavy  and  onerous  is  the  power  of  parents 
over  their  children :  by  example  of  the  dissolution  which  comes  by 
promotion  to  dignities.  The  consequence  is  that  wherever  the 
psufruct  of  the  adventitious  goods  of  children  used  to  be  taken  by 
the  father,  it  is  lost  to  him  as  soon  as  the  paternal  power  ceases. 
Bctnde  decis.  Frisio  lihr.  2  tit,  7,  defin,  5,  Argentrams  ad  constietttd. 
Britann,  art,  499,  gloes.  2,  Hiigo  Grotivs  manuduct^  lihr,  1  ca}).  6  num,  9. 
Lambert.  Ooris  adversar,  tract  4  §  8.  Christinaeus  vol.  4  decis.  185  7ium, 
?.  Gudelinus  dejure  noviss.  libr.  1  cap.  13  circa  fin.  Groetieweyen  ad  § 
ult.  Jn.«<i^.  de  jpatrid  potestate,  Imbertus  encJiirid.  juris  Gallici  d.  verbis 
QaUorumfilii  Scpost.  med.  Tinellus  ad  I.  \  G.  de  bonis  maiernis  part  1 
num.  34.  Oharondas,  en  ses  memorables  observations  verbo  enfans  in  prj^ 
Boerius  decis,  197  num.  3  ei  5.  Meyerus  colleg.  Argentorat  ad  Band  h.  t. 
Vfwm.  106  Berlichius  part  2  conclus.  pra>ct.  11  nufii.  31  et  seqq.  My 
father  Paulus  Voet  ad  §  tdt,  Inst,  quib.  mod.  pair,  potestas  solvitur  num. 
ult.  post,  med  (Inst.  1.  12.) 

14.  If  tbe  link  of  marriage  be  broken  at  such  a  time  as  the  survivor 
has  not  yet  attained  the  age  laid  down  by  the  statute^  as  the  age  for 
dissolving  the  paternal  power,  many  have  thought  that  the  paternal 
power  over  such  a  one  revives,  especially  oyer  a  widow  ;  because  she 
had  never  become  her  own  mistress  by  marriage,  nor  had  been  declared 
capable  of  defending  herself  and  her  goods,  but  had  only  begun  to  be 
under  another  person  than  she  had  formerly  been  subject  to.  Being 
now  deprived  of  this  protector,  it  appeared  consonant  to  natural  reason 
that  she  should  relapse  into  the  power  of  her  father  as  such,  or  at  all 
events  as  a  legal  tutor,  and  be  ruled  by  his  authority  as  long  as  she 
remains  of  such  an  age  that  she  cannot  with  sufficient  aptitude  defend 
herself,  or  at  all  events  not  defend  her  own  business,  arg.  princ.  Instit. 
de  curatoribus  ^  pen.  Instit.  de  Attil,  tutore  (Inst.  1.  20.)  Thas  think 
Oilkenius,  Chassenasus,  Ant.  Thesaurus,  and  others  cited  by  Sande 
deds  Frisic.  libr.  2  tit,  7  iefin.  5  post,  med,  vers,  restat  ut  moneamiis 
Berlichius  part  2  conclus.  11  nu7n.  52.  But  it  is  more  correct  that,  when 
the  statutes  make  no  provision  in  that  respect,  a  widow  neither 
returns  under  paternal  nor  tutorial  power ;  for  both  have  been  already 
ended  in  a  lawful  manner — the  paternal  power  by  the  subsequent 
marriage,  the  tutorial,  that  is  to  say  marital,  power  by  the  death  of  the 
husband.  And  what  has  been  ended  by  law,  reason  dictates  cannot  be 
restored  except  in  certain  ways  prescribed  by  the  law  For  it  would 
be  unjust  that  she  should  unwillingly,  and  without  being  required 
thereto  by  law,  return  into  the  paternal  power,  when,  if  willing,  she 
oould  not  honourably,  and  preserving  her  reputation  among  respectable 
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men,  rotnrn  into  that  power  except  by  a  fresh  adoption,  I,  ult.  ff.  de 
his  qui  8U1  vel  alien  jur,  (Dig.  1.  6)  I,  qui  Uheraius  12  ff,  de  adtyptlon* 
(Dig.  1.  7.)  This  view  is  assisted  by  the  argument  I.  frustra  8  0. 
de  sefitevtlis  pasns  et  restitutis  (C.  9  51)  ;  L  inter  stipidantumSS  §  sacram. 
5  vertt  ne  revocantur  ff.  de  verbor  ohligat,  (Dig.  45.  1.)  It  is  still  more 
iinjn»t  that  she  shoald  be  unwillingly  forced  to  receive,  instead  of  a 
tutor  to  whom  she  had  voluntarily  and  willingly  submitted  herself  by 
way  of  marriage,  another  neither  of  eqnal  mind  nor  eqnal  power,  nor 
armed  with  marital  affection,  arg.  Z,  qui  2  e<  98  §  aream  8  versUj  nee 
admissum  ff.  de  solutlonihus  (Dig.  46.  3)  ;  Christicemis  ad  Leg,  Mech" 
liniens.  tit.  9  art.  1  num.  10,  Boeriua  decis  197  nmn.  4,  Maevius  ad  Jus 
Lubecens  llbr.  1  tit,  3  num.2(^,  Bcrlichius etSande  d.d.  locis :  Argeidraeus 
ad  consued  Ihiinnn.  art  410,  gloss.  1  tium.  3.  Brouwer  de  jure  coniiubi^ 
arum  lib.  1  cap.  19  7ium.  5.  Wesel  ad  novell  cwistit.  UUraject.  art.  13 
num.  19,  20.  Paidus  Voet  d.  loco.  Tyraquelhis  de  legib.  conyiuhial.  gloss. 
3  ad  verba  et  n'ed  plus  en  pouvoir  de  son  pere,  where  he  refutes  the 
arffuments  f»f  ChassenaBus.  Compare  also  tit.  ds  ritu  nupti^rum,  num. 
17  (post.  23.  2.) 

15.  AUhoQcrh  neither  majority  nor  any  other  age  took  away  paternal 
power  with  the  Romans,  for  that  is  nowhere  fouad  laid  down,  and  can 
even  be  clearly  seen  from  the  example  of  dignities  which  were  decreed 
to  ffo  to  no  other  thaif  majors,  I.  8.  ff  demuner.  et  honoribus  (Dig.  50  4) 
and  yet  were  often  conferred  on  those  under  the  power  of  others  :  yet 
the  cons*'nt  of  many  nations  has,  as  it  were,  agreed  to  the  contrary, 
for  almost  everywhere  the  tutorial  power  vanishes  ipso  jure  on  majority, 
that  is.  the  attriinment  of  the  25th  year,  so  also  paternal  power.  Im- 
hertut  enchirid.  Jur.  Qallici  d.  verbis  QallorumfUii  Sfc^post.  med. :  Gude* 
linus  dsju  enoviss.  libr.  1  cap  13,  in  fine;  ChristlnaeuSf  vol.  4  decis  189, 
num.  9.  Groenevjegen  ad  tit.  Instit.  quib  mod.  patr.  potest^  solvitur  num. 
(3  4)  ;  unless  where  in  some  places,  besides  the  age  of  majority,  it  is 
required  that  a  distinct  dwelling  apart  should  concur,  Berlichius,  part 
2,  conchis.  prncticabU.  11  num.  27,  Argentraeus  ad  consuetvd.  Brittann, 
art.  500,  gloss.  1,  7ium.  1  2,  where  many  similar  Gbllicau  laws  are  cited. 


T1TIjE_VIII. 

concerning  the  justice  and  quality  op 

THINGS. 


SUMMARY. 


1.  As  of  persons,  so  of  things,  we  muiit  study  certain  divisions  and  qualities* 

that  right  may  be  carried  out  between  persons  ooneeming  things* 
Justinian  laid  down  that  things  are  either  common  to  all  by  the  law 
of  nations,  or  pabiic,  or  belonginsr  to  the  State,  or  belonging 
to  none,  or  belonging  to  certain  individaals.  Thas  there  are  two 
main  divisions  with  their  species— for  things  either  belong  to  no  one 
or  to  some  one.  Things  belonging  to  none  are,  a^in,  either  haman 
or  divine.  The  former  are  what  are  common  to  all  men.  The  latter 
are  either  sacred,  religious,  holy  things, — things  belonging  to  the 
public  or  to  private  individuals. 

2.  The  author  declares  his  intention  not  to  enter  into  a  prolix  disputation 

as  to  the  extent  of  the  term  res  pvbliccB, 

3.  Therefore,  with  Justinian,  Voet  defines  things  **  common  by  the  law  of 

nations''  to  be  those  which  aroused  by  all,  owned  by  all,  and  yet  passing 
to  the  first  occupier.  They  come  under  the  power  of  none,  as  tney  are 
regarded  as  open  to  all.  although  everyone  occupies  what  is  sufficient 
for  himself.  Hence  they  pass  to  the  first  occupier,  whoever  he  may 
be,  for  the  reason  that  an  equal  share  in  them  is  given  to  all  men  by 
divine  favor.  Not,  however,  so  that  they  can  be  wholly  occupied  by 
private  persons,  but  only  so  much  for  everyone's  share,  or  so  much  for 
every  spiecies  of  the  genus.  To  the  latter  class  belong  wild  beasts,  birds 
fishes,  stones  found  in  the  sea,  seashore,  precious  stones,  &c.  To  the 
former  class,  air,  running  water,  thu  sea,  and  seashore.  Yoct  now 
treats  of  right  of  building  on  the  seashore  or  on  the  sea.  This  is 
open  to  all.  What  is  put  up  is  private  property  as  long  as  it  stands. 
But  thei^  must  be  no  damage  done. 

4.  Public  permission  so  to  build  is  not  essential ;  nor  can  anyone  be  stopped 

unless  he  injures  another.  Security  against  damage  may  be  de- 
manded. Still  it  is  prudent  to  get  permission,  to  prevent  interference. 
As  to  the  security  exigible  against  damage.  H*i  who  builds 
on  public  authority  can  only  be  required  to  give  security  against 
damage  from  the  mult  of  the  building ;  but  he  who  builds  privately, 
also  against  the  fault  of  the  soil. 
6,  Things  "  sacred  "  are  those  publicly  dedicated  to  divine  worship. 

6.  They  cannot  be  dedicated  to  profane  uses,  nor  alienated,  except  in  certain 

cases,  e.  g.,  church  debt  or  benefit.  For  modes  of  sucn  alienation 
see  tit.  11.  7. 

7.  ''  Holy  "  things  are  those  protected  from  injur}-,  e.  g.  legates  :  the  walls 

and  gates  of  cities. 

8.  **  Things  public  "  are  in  the  dominion  of  the  people  as  a  whole,  and  not 

of  anyone  in  particular,  e.  g.,  perennial  rivers  and  ports :  the  use  of 
these  is  common,  as  is  the  use  of  public  roads,  shores,  banks  ;  to  sail, 
fish,  draw  and  lead  water,  if  not  in  public  use,  and  if  the  river  is  not  a 
navigable  one,  nor  helping  to  make  another  navi^ble. 
Whether  by  Roman  law  one  could  build  in  a  public  nver,so  as  to  acquire 
ownership  in  what  is  built,  is  not  clear.  Voet  shows  why.  In  his 
opinion  tnere  was  a  distinction,  which  he  elaborates,  between  those 
irho  possessed  right  up  to  the  banks  and  those  who  did  not.    The 
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former  might  build  ia  the  way  then  described,  bnt  the  latter  not.  It 
is  difficult  further  to  abridge  this  section,  every  word  of  which  is 
of  great  weight  and  must  be  studied  in  .the  text  itself. 

10.  Things  universitalis  are  those  of  a  corporation,  e.^.,  of  a  town,  village, 

district,  body;  and  are  not  the  property  of  individuals. 

11.  Things  are  also  corporeal  or  incorpor^.  Former  can  be  bandied ;  latter 

not — e.  g.,  servitude,  inheritance,  &c.  Corporeals  are,  a,  movables  or 
which  can  be  moved,  e.  g.,  furniture,  movable  storehouses,  water-mills 
anchored,  camp  mills,  jpc. ;  h,  immovables,  as  estates;  c,  moving 
themselves,  e.  ^.,  animals  &c, 

12.  Sometimes  "  fungible  things  "  are  spoken  of  as  quantities,  as  opposed  to 

their  own  bodies. 

13.  A  movable,  acceding  to  an  immovable,  is  sometimes  considered  immov- 

able, e.  g.,  slaves  of  an  estate,  pendant  fruits,  metals,  &c.,  precious 
stones,  sand,  chalk,  trees  in  the  soil,  while  standing,  but  not  when 
down. 

14.  Sometimes    the    legislator    speoiaUy    declares    movables   immovables. 

Sometimes  the  owner  does  so :  as  by  joining  movables  perpetually  to 
immovables,  e.  g.,  beams,  columns,  &c.  These  are  even  immovables 
while  off  the  building,  but  intended  to  be  replaced.  Ruins  of  build- 
ings intended  to  be  re-constructed  are  immovables.  Also  movables 
taken  to  be  joined  to  immovables,  although  not  yet  ao^tta2/^' joined. 

15.  Money  is  movable,  and  only  in  one  case,  i.  e.,  that  of  minors,  by  privi- 

lege, is  a  decree  coasidered  necessary  for  alienation. 

16.  Price  got  for  immovables  is  not  immovable,  oven  if  the  intention  be  to 

buy  other  immovables. 

17.  Refers  to  authorities  for  distinguishing  movables  from  immovables. 

18.  Incorporeal  things  cannot  be  handled,  e.  g.,  servitudes,  &c.    But  the 

more  common  division  being  simply  into  movable  and  immovable, 
Yoet  goes  on  to  consider  under  widch  of  these  latter  heads  immov- 
ables are  to  be  classed. 

19.  Thus  an  inheritance.    It  is  sometimes  movable,  sometimes  immovable, 

according  to  the  nature  of  the  things  forming  it. 

20.  Next  as  to  servitudes.    Praedial  servitudes  are  immovable.    Usufruct 

and  personal  servitudes  are  movable  or  immovable  according  as  they 
are  imposed  on  movable  or  immovable  things. 

21.  As  to  "  actions :"  are  they  movables  or  immovables  P    Yoet  differs  from 

those  (Gayl  and  others)  who  think  that  actions  are  to  be  regarded  as 
movables  or  immovables  according  as  they  refer  to  movables  or  im- 
movables. He  thinks  that  if  the  action  is  iu  personam,  it  is  always  a 
movable,  whether  it  be  brought  for  a  movable  or  an  immovable ;  if  in 
rem,  an  immovable.    This  he  proceeds  to  argue. 

22.  As  to  "rents,*^  whether  these  aoe  movable  or  immovable,  there  is  a 

great  controversy  among  commentators.  Yoet  thinks  a  diatine^ion 
must  be  drawn  between  annual  rents  due,  or  the  recurring  right  to 
claim  those  yet  to  fall  due.  The  former  he  views  as  movables,  the 
latter  as  immovables.  If  partly  due,  partly  not,  the  part  due  is 
movable. 

23.  Rents,  which  are  not  annual  rents  specially  so  called,  are  immovables, 

e.  g.,  foot  passive,  bridge  do.,  gate  do.,  emphjteatioal  eanon,  rij^hts 
to  mines,  ic, 

24.  Annual   rents   speoifioally  so  called  are  personal,  if  person    only  is 

charged ;  real  if  immovable  is  charged,  and  if  they  pass  with  tranisfer 
or  existence  of  immovable. 

25.  Pure  real  rents  on  estates  are  immovables,  just  as  real  servitudes  on 

estates  are. 

« 

26.  Mixed  rents  (I  e.,  for  which  person  and  property  are  both  bound)  are  in 

Holland  ranked  by  oust  >m  as  movables.  But  where  there  is  oo 
special  custom,  and  they  are  so  imposed  by  will  or  contract  aa  that 
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the  capital  is  irrecoverable,  they  are  more  frequently  classed  as  im- 
movables. 

27.  As  the  practice  of  taking  interest,  secured  by  bond,  nowadays  preraiEi 

(the  strictness  of  the  canon  law  against  interest  having  ezpjoaed),  thfe 
right  to  recover  the  capital  is,  Voet  thinks,  a  movable.  The  princi- 
pal oblifiiation  is  a  mo\able ;  and  an  added  hypothec  cannot  change  it 
mto  an  immovable.  Thus  wards'  actions,  &c.,  are  movables,  althoagh 
hvpothec  attaches.  Still  such  seonred  debts  are  so  far  like  immov- 
aoles  that  to  sell  or  pledge  the  payment  of  the  fortieth  is  needed. 

28.  Bents  and  debts  dne  by  a  universitas  are  also  movables,  if  there  is  no 

special  statute  imposing  them  on  immovables.  This  is  a  point  of 
controversy,  however,  and  Voet  proceeds  to  argne  the  point  at  length 
in  one  of  his  nsnal  clear  and  ezhaa stive  dispntations  passages. 

29.  Incorporeal  things  are  only  classed  under  movables  or  immovables  if  a 

universitas  bonorum  is  concerned :  if  not,  in  various  cases  named  they 
are  looked  upon  as  a  distinct  species  from  movables  or  immovables. 

30.  It  is  very  important  to  know  whether  a  tHing  is  movable  or  immovable, 

because  the  consequences  are  so  different.  Thus,  1,  movables,  wherever 
situate,  follow  the  law  of  the  owner^s  domicile,  immovables  the  law 
of  the  situation.  Personal  actions,  at  all  events  those  referring  to 
movables,  being  movable,  also  follow  the  domicile  of  owner  oF  action  : 
thus  Amsterdam,  if  Venetian  owes  Amsterdam  mer  money,  even  if  to 
repaid  at  Venice.  This  is  Voet*s  view,  although  it  is  also  a  point  of 
controversy,  some  authors  whom  he  cites  reqtiiring  the  Action  to  he 
at  debtor' H  domicile.  Voet  admits,  however,  that  their  view  is  right 
in  two  cases,  vi2.,  a,  of  confiscations  of  a  foreign  debtor's  goods,  which 
can  only  be  enforced  at  debtor's  domicile ;  h,  prescription  of  a  per- 
sonal action,  for  time  of  prescription  differs  in  different  places. 
2,  Immovables  pass  with  burdens  on  them  of  certain  rights  which 
do  not  so  affect  movables.  3,  MobiUa  nojh  haheni  sequelam,  i.  e.. 
Movables  have  no  following.  Immovables  of  wards  are  alienated  in 
different  way  to  movables.  Immovables  are  also  differently  trans- 
ferred, hypothecated,  and  distrained  to  movables. 

1.  As  there  arc  divisions  of  per.'^ons  to  be  considered,  so  are  there  divi- 
sions and  qualities  of  things  ;  in  order  that  the  law  may  suitably  be  laid 
down  between  persons  concerning  things.  For  Justinian  says  that  all 
HhiiigB  are  either  *^  common  "  according  to  the  jus  gentium^  or 
"  public,"  or  "  belong  to  the  State,'*  or  **  belong  to  no  one,"  or  **  belong 
io  individuals,"  p^r.  et%%  seqq,  Inst,  h,  t  (InsU  2.  1,)  Prom  which  it 
follows  that  there  is  at  least  a  twofold  division,  with  subordinate 
species :  for  things  are  said  to  belong  either  to  '*  no  one"  or  to  "  some  one." 
Things  belonging  to  **no  one,"  again,  are  either  of  human  or  of  divine 
right.  Of  human  law,  and  belonging  to  no  one,  are  those  which  are  s^^id 
to  be  common  by  the  law  of  nntiona.  Of  divine  law  are  either  those 
things  properly  so  called,  as,  for  instance,  aicred  and  religions  things  ; 
or,  by  a  certain  analogy,  as  holy  things.  Things  belonopng  to  some 
one  are  either  in  the  public  dominion  of  many,  or  in  the  private  do- 
minion of  individuals.  In  public  dominion  are  the  things  of  the 
public  or  of  the  State.  In  private  dominion  are  things  subject  to  the 
rule  and  arbiti-ament  of  individual  owners. 

2.  I  will  not  hero  enter  into  a  prolix  discussion  vfhether  public 
things  are  to  be  distirtgnished  from  things  which  aire  common  by  the 
Iftw  of  nations;  and  whether  those  things  which  are  common  Ir^ 
the  law  of  nations  are  comnacmly  teid  to  be  punlic  re  ipsd  ;  so  that 
some  af^  taken  as  public  by  the  i^iatural  law,  and  others,  on  the  contrary, 
public  by  the  civil  law.  On  this  head  you  will-find  everything  era- 
diteiy  gathered  together  from  approved  authors,  by  D,  Noodt  probabil. 
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Uhr.  1,  c.  7  et  8.  That  onr  jurisconsults,  oftou  more  intent  on  things 
than  oil  words,  have  often  designated  things  by  dilEerent  names,  even 
bj  names  applied  to  an  opposite  species,  no  one,  I  think,  who  is  not 
altofsrether  a  stranji^r  to  our  law,  can  deny.  The  §  hoe  autem  5  InsHi. 
quih.  mod.  testament,  infirmani,  (Inst.  2. 17)  teaches  us  that  there  is  a  dis- 
tinction which,  speaking  correctly,  shonid  be  observed  between  a  testament 
which  is  *'  mptum  "  and  one  which  is  "  irritum ;"  and  yet  often  the 
jurisconsults  call  **  mptum  "  what  is  really  "  irritnra,"  and  vice  versa, 
as  is  asserted  in  that  same  §.  And  who  does  not  know  that,  properly 
speakint^,  "stapruai''  is  committed  on  a  virgin  or  a  widow,  and 
*''  adalterium  "  on  a  married  woman  P  Tet  in  the  lex  JtUia  these 
naixiL'S  are  promiscuonsly  and  wrongly  used,  as  Papinianus  warns  us  in 
I.  inter  liberas  6  §  1  jf .  o/i  leg,  Jul.  de  adult  (Dig.  48.  5)  Nor  is  tbe 
law  of  nations  less  distinct  from  the  natural  law,  and  yet  it  comes 
under  the  appellation  of  the  natural  law,  as  appears  from  §  11  Instit.  de 
rer.  dlv.  (Inst.  2.  1)  And,  to  pass  over  other  instances.  Grains 
has  not  scrupled  to  class  "  things  of  the  State "  also  under  public 
things,  although  properly  they  are  different  from  things  public,  L  in 
fine,  pr.ff.  h.  t.  (Dig.  1.  7),  joined  to  I,  Earn  qui  16  ff.  de  verbor,  signif. 
(Dig.  60,  16)  What  wonder  then  that  thin  •«  which,  according  to 
Justinian  and  to  Marcian,  are  called  ^^  common,"  acording  to  the  law 
of  nations,  in  pr.  et  ^  i  Inst.  k.  t.  (Instit.  2,  1),  et  I.  quaedam  2  ff,  h. 
t.  (Dig.  1,  7),  and  the  use  of  which  is  "common"  by  the  law  of 
nations,  I.  httora  3  ^  I  ff.  ne  quid  in  lorn  puhl.  fiat  (Dig.  43,  8),  are 
elsewhere  named  **  public  "  by  writers  and  jurisconsults  ;  and  that  that 
is  culled  '*  public"  which  is  occnpied  by  the  sea,  I.  Jpfn.ff.  h,  t,  (Dig. 
1.  7)  and  that  the  use  of  the  sea  and  its  shores  is  called  '*  public",  by 
the  law  of  nations. 

3.  Lest,  therefore,  there  remain  any  controversy  as  to  terms,  I  call,  as 
Justinian  does,  things  **  common"  by  the  law  of  nations  which  are  at  the 
use  of  all,  which  are  the  property  of  none,  and  which  yet  pass  to  the  first 
occupier.  They  are  reduced  into  the  power  of  none,  bsK^ause  they  seem  to 

j  suffice  for  all,  although  it  be  that  each  occupies  as  much  as  suffices  for 
himself.  And  they  piss  to  the  first  occupier,  whoever  he  is,  because  all 
mortiils  obtain  an  equal  share  in  them  by  divine  liberality.  Not  so,  how- 
ever, that  they  cap  be  wholly  occupied  by  private  persons,  but  so  much 
for  each  one's  part,  or  so  much  ace  >rding  to  each  species  of  the  class.  Of 
the  latter  chiss  are  wild  beasts,  birds,  fishes,  *  gems  found  in  the  sea  or 
on  the  sea-shore,  precious  stones  and  others  which,  as  objects  of  oocu- 

•  pation.  will  be  more  full7  treated  tit,  de  a^q.  rer.  domin.  (post.  41.  1) 
Of  t^ie  former  class  are  air,  running  wat-er,  the  sea,  and  the  sea-shore. 
For  which  reason  everyone  can  build  on  the  shore  and  on  the  sea;  so 
that  not  mei*ely  what  is  built,  bat  even  that  part  of  the  sea  or  shore 
which  is  occupied  by  the  building,  begins  to  be  in  the  private  ownership 
of  the  bniltler,  and  remains  so  until  what  is  put  up  is  destroyed  :  from 
that  time  the  shore  returns  to  its  pristine  condition.  Provided  he  who 
builds  takes  care  that  he  do^  not  in jore  the  public  use,  nor  villas,  build- 
ings, no^  monuments  of  "private  person-s,  erected  in  the  neighborhood, 
§  1 ,  Instit  h.  t  (1. 2,  7)  I.  qucedam  2  §  1,  L  nemo,  4,  Z.  5  §  1,  I,  6  in  princ. 
Jf,  h.  t.  (Dig.  1,  8)  I.  praetor  ait  2  §  adversus  eum  8,  I,  littora  3  §  1,  2.  4 
jgf.  ne  quid  in  loco  puhl  fiat  (Dig.  43,  8)  :  I,  ergo  30  §  tdt.  Jf.  de  aequir 
rer.  domin,  (  Dig.  41,1)  When  such  injury  threatens  from  pirates  and  the 
Uke,  they  are  kept  off  and  impeded  in  the  use  of  the  shore,  aooordiag 
to  natural  law.     For  as  it  is  the  duty  of  a  good  Presses  to  keep  his 
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provinoe  quiet  and  peaceable  by  pnrgini;  it  of  evil  men,  I,  prae^es  3  i. 
eongniit  IS  ff.  de  offic.  praesidis  (Dig.  1.  18J,  just  so  it  was  the  custom  of 
the  Roman  people  to  deny  to  dangcrona  andunmly  persons  driven  to  their 
shores  the  quiet  fluted  to  neighbours.  Nor  do  I  think  that  Celsus,  in 
I.  liitora  S  ff,  ne  quid  in  he.  puhL  fiat  (Dig.  41,  1),  wrote  "th»t  the 
shores  over  which  the  Roman  people  had  rule  belonged  to  the  Koinan 
people/'  in  any  other  sense  than  that  the  Roman  people  exercised  thiw 
kind  of  jurisdiction  over  those  shores  up  to  which  the  power  of  the  Roman 
people  was  terminated  by  the  ocean  and  sepamted  from  the  territories 
of  other  nations  :  so  that  Celsus  attributed  to  it  the  dominion  of  8nj)er- 
iority,  as  they  say,  and  not  of  prorcHy :  in  the  same  wjiy  that  Anto- 
ninus arrogated  to  himselTtKe  dominion  of  the  world :  I.  9.  J/,  de  Ic.je 
Mod.  dejacfu  (Dig.  14,  2) 

4.  Nor  was  it  absolutely  necessary,  in  order  that  anyone  shonlil  law- 
fully build  on  the  sea  or  on  the  sea-shore,  to  get  an  order  of  the  piwtor 
or  Princeps  :  provided  only  that  no  one  was  injured.     Hence  the  laws 
simply  say   that  it    is    lawful,    ami   that    the  buildings    inuneJ lately 
become  the  property  of  the  builder,  adding,  as  the  reason,  thnt  that 
which  belongs  to  no  one  becomes  the  property  of  the  occupier,  /.  Uryo 
30  §  nlf.ff  de  nrqulr.   ,er.  d^min.  (Dig.  41,  1)  Z  Uitom  3  §  1,  /.  4.//.  ue 
quid  in  loco  pM.  (Dig.  33,  8)  §  1  Inst,  h,  t.  (1, 8)  So  that  he  is  said  to  be 
entitled  to  prtjttTtion  who  builds  on  the  shore,  or  makes  a  pier  in  the  jea ; 
nor  can  anyone  be  otherwise  stopped  by  interdict  from  doing  anything 
on  a  pubb'c  place  than  if  it  appear  that  he  injures  another  private  jkthou 
OT  the  public  Z.  2  §  e/  tarn  2  §  ad  ea  igltur  5  §  advcryiis'eum  8,  L  litlora  3 
§  1 Z.  4//:  ne  quid  in  loco  public  fiat.  (Dig.  43,  8)  Nor  has  anyone  any  right 
of  prohibiting  it  by  denouncing  it  as  a  new  work  (ni/vi  operis  nuncattio) 
unless  to  compel  the  constructor  to  give  him  security  against  possible 
damage  done,  Z.  1  §  quod  si  quis  in  mare  ISjQf*.  de  operianovi  nnnciat.  (  Dig. 
39,  1)   Still  that  it  is  prudent  to  get  permission  to  build  on  the  seashoif 
is  certain,  lest  anyone  should  be  ordered  to  destroy  what  he  had  built,  on 
the  ground  that  he  had  thus  injured  the  public  or  a  third  private  person, 
or  should  be  forbidden  to  contiime  with  a  work  begun,  on  the  ground 
that  he  was  building  to  the  detriment  of  others:  I.  quamvis  bO  fj'.  de 
acquir.  ret.  domin.  (Dig.  41, 1)  And  although  thus  it  would  be  true  tlrnt 
he  can  lawfully  build  on  the  seashore  or  the  sea  who  builds  publicly,  that 
is,  on  authority  publicly  obtained,  I  flumiuum  24  in  princ.  fj.  de  dumno 
ivfecto  (Dig.  39,  2)  ;  yet  still  he  does  not  offend,  who  builds  privately, 
thnt  is,  on  private  authority,  d.  I.  24.  vers,   ad  ea.      Nor  is  there  anj 
other  difference  bt^tween  these  two — he  who  builds  publicly  or  he  who 
builds  privately  on  the  seashore — except  that  he  who  builds  publicly 
must  give   security  against  the    fault    of  the  work  to    those    whose 
interest  it  is  to  guard  against  possible  danger :  but  not  against  the  fault 
of   the  soil      It  is   rather  the   Princeps,  or  ruler  over   a    province, 
who    on  application    gives    permission  to  build  on  public   authority, 
who  must  stop  the  building  on  such  soil  as  is  unsafe  and  where  the 
building  put  up  threatens  damage  to  another:  whereas,   on  the  other 
hand,  he  who  builds  on  the  shore  by  private  authority  is  bound  to  give 
security  not  only  as  to  the  work,  but  as  to  the  fault  of  the  soil :  which 
ia  the  sense  of  d.  /.  24  j^*  de  damno  infecto  (Dig.  39  2) 

5.  Among  those  things  which  belong  to  nobody,  but  on  the  ground 
of  divine  law,  come  in  the  first  place  things  sacred,  which  are  solemnly 
consecrated  to  God  by  the  priest  or  by  the  Princeps,  and  therefore 
transferred,  by  public  authority,  from  a  profane  to  a  pious  use  :  L  sacra 
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loca  9  pr.  et  %  iff.  h,  t,  (Dif^.  1,  8)  §  sacrae  8  Instit,  h.  L  (Inst.  2, 1) 
l.  vlt.  ff.  vt  in  possess.  legaJt.  Sfc.  (^Dig.  36,  4)  Therefore  bj  private 
dedication  only,  it  does  not  become  sacred,  e?^  §  8  Z.  m  tantum  6  §  sacrcte 
dff.  h.  t.  (Dig,  1,  8)  ;  much  less  bj  the  mere  vow  of  a  vower,  I.  si  quis 
2  ff,  de  polUciiat.  (D.  50,  12)  Sach  were  sacred  offering^,  garments, 
vases,  and  the  like,  Z.  sanciiniis  21  C.  de  sacro  sancL  Eccles.  (G.  1,  2)  and 
sacred  buildings ;  when  these  were  destroyed  the  groand  remained 
sacred  by  the  prerogative  of  religion,  d.  §  8  cZ.  L  6  §  3  jjjf.  ^.  t.  (Dig. 
1,  8).  But  it  is  different  where  a  cottage  is  placed  on  the  shore  and 
afterwards  destroyed,  the  privilege  of  the  divine  worship  ceasing  d,  L 
in  tantum  6  pr.ff.  h.  t.  (Dig.  1,  8) 

6.  Things  sacred  are  not  to  be  profaned  nor  regularly  taken  away  from 
pious  uses,  although  they  be  applied  to  a  superstitious  exercise  of  divine 
worship,  but  Bhould  rather  be  converted,  the  error  and  superstition  being 
removed,  to  another  equally  lawful  worshipping  of  the  Divine  Being, 
arg.  I,  legatum  16ff.de  xisu  et  usufr,   legat,  (Dig,  33,  2)     And  if  goods 
acquired   by  one  church   should  appear  superfluous,  they   should  be 
applied  to  the  uses  of  a  poorer  church,  Consult.  Ictorum  Hall,  part  4 
GonsU.  366,  367.     Still  in  some  ways  things  ceased  to  be  sacred  among 
the  Romans  :  as  when  so  directed  by  public  law,  Z.  inter  stipulantum  83 
§  sacram  5  vers,  nee  revocantur  ff.  de  verb  ohlig.  (Dig.   4t').  1)  ;  or  when 
such  things  were  taken  by  the  enemy,  because  there  was  not  a  commu- 
nity of  sacred  things  among  nations  ;  some  acknowledged  other  sacred 
things,     another    worship,    and    other     tutelary    gods:     yet    when 
recovered,  what  had  thus  been  captured  returned  into  its  former  conse- 
crated state,  by  a  sort  of  posilimmium :  I.  omnia  loca  h  G.  ds  pagani$ 
(C.  1. 11)  ;  Z.  cum  loca  36 ff,  de  religios.  (Dig.  11.  7)  Or  lastly  when  alien- 
ated for  just  cause,  for  instance  for  redeeming  captives,  the  support  of 
paupers,  paying  the  debt  of  the  church,  or  changing  one  thing  which  is 
nseless  to  the  church  for  another  thing  which  was  more  useful,  Z.  sanci- 
mus  21   et  auth,  praeterea  G.  de  sacrosanct,  eccles.  (C.  1.  2)  novell  7 
cap.  2  §  1.     For  other  causes  than  these  it  was  forbidden  to  transfer 
saci*ed  things  into  the  catalogue  of  profane  things.     Thei*efore  they  could 
not  either  be  valued,  I,  sacra  loca  9  §  ult.  ff.  k.  t.  (Dig.  1.  8)  inasmuch 
as  all  things  must  be  estimated  at  a  price,  but  there  cannot  be  a  price 
when  sale  is  interdicted.    What  is  paid  in  Z.  haaic  legem  22,  23,  24j5r.  de 
Gontr.  emt.  (Dig.  18.  1),   that  a  sale  of  a  sacred  place  would  stand  if 
^'  the  place  had  not  specially  become  sacred,  but  had  acceded  to  the  sale 
of  a  greater  part,"  does  not  mean  that  a  sacred  place  would  be  changed 
into  a  profane  place ;  any  more  than  that,  when  an  estate  is  sold,  a 
sepulchre  in  it  ceases  to  be  religions  ;  but  rather  that  it  would,  as  a 
still  sacred  and  religious  place,  by  the  same  right  and  condition,  accede 
to  the  place  sold,  and  be  with  the  subsequent  purchaser  what  it  had 
been  with  the  seller.     In  what  form  and  by  what  solemnities,  necessity 
or  evident  utility  urging  it,  it  is  now  the  custom  to  alienate  ecclesi- 
astical things  will  be  elsewhere  stated ;  and  wo  will  also  speak  more  fully 
as  to  religious  things  in  tit.  de  religios.  et  sumpt.  funer.  (post.  Tit.  11.  7) 
7.  Holy  things  (which  are  considered  of  divine  law,  not  projwrly 
speaking,  but  by  analogy,  and  "  in  a  way,"  as  the  Emperor  says,  and  as 
belonging  to  none)  are  those  which  are  protected  and  defended  from 
the  injuries  of  men  :  having  derived  their  name  either  from  sancOo, 
a  sanctioning  decree,  or  sagmen,  an  inviolable  vow,  as  may  be  seen  in 
§  sanctae  10  Instit.  de  rerum  divis,  (Inst.  2.  1),  Z.  sanctum  Spr.  et  %  Iff, 
4.  t  (Dig.  1. 8)  Under  this  head  £el11  legates,  concerning  the  Iaw  as  to  the 
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non  yiolation  of  whom,  and  the  paniahment  of  those  who  wrong  them, 
whether  they  themselves  or  their  train,  Pomponias  speaks  in  {.  v^iff. 
de  legatUmibuA  (Dig.  50.  7),  and  Ulpian  in  I,  lege  JuUd  7  (f,  ad  leg,  Jul, 
de  vi  pubUc.  (Dig.  4H.  6)  And  I  myself  have  treated  ahove  of  this 
point  in  tit,  de  JusL  et  jure  (jmte  p.  20.  21)  To  this  cl  iss  also  belong 
the  walls  and  gates  of  the  city,  not  merely  of  Rome,  but  of  the 
provincial  towns,  violators  of  them  being  pnnished  with  death.  Lscmctum 
8  §  uU.,  l.  ulUjf.  h,  i.  (Dig.  1.  8)  §  sanclae  10  InstiL  h,  t  (I.  2.  1):  I, 
desertorem  3  §  nee  non  \7  ff.de  re  militari  (Dig.  49.  6.)  Whether  this 
Jlaw  onght  only  to  obtain  in  time  of  war,  or  also  in  time  of  peace,  whether 
with  regard  to  civilians  only  or  also  in  towns ;  whether  only  in  border 
towns  or  also  in  others ;  and  other  matters  of  this  nature :  I  have  dis* 
cnssed  more  fnily  in  my  book  dejure  militari  cap.  4  num.  29  ei  aeqq.  ad 
nwn.  38. 

8.  With  regard  to  public  things,  thof>e,  namely,  which  by  right  of 
ownership  belong  to  the  whole  people,  these  are  distinct  from  things 
which  are  common  by  the  law  of  nations:  because  *^ public"  things, 
being  already  occupied  by  the  people,  have  begun  to  be  in  dominion : 
things  '*  common  "  not  so,  bnt  are  yet  to  be  occupied,  as  belonging  to 
nobody,  I,  ergo  30  §  ulUff,  de  acquir,  rer,  domin,  (Dig.  41.  1)  forasNera- 
tins  says  in  I,  quod  in  liitore  14  ff.  de  a,cquir.  rer,  dtrniin,,  pnblic 
shores  are  not  like  those  things  which  are  in  the  patrimony  of  the  public, 
bnt  like  those  things  which  were  first  produced  by  nature,  and  as 
yet  have  passed  into  the  dominion  of  nobody.  In  these  things  are 
also  included  perennial  rivers,  and  ports,  §  2  InsL  h.  t,  (2.  1.)  : 
/.  nemo  4§lff.h.t.  (Dig.  1.  8)  I,  1  ^flumimim  S  ff.de  fluminibus.  (Dig.  43 
12.)  And  as  the  nse  of  these  is  common,  just  as  of  public  roads  and 
shores  and  banks,  so  anyone  is  allowed  to  sail  and  fish  in  them,  §  2,  4, 
5  Instit  h,  t.  I.  hff.  h,  t  (Dig.  1.  8),  alno  to  draw  out  water,  and  even 
lead  water,  wherever  the  water  is  not  in  public  use,  and  provided  the 
river  be  not  navigable,  and  if  another  river  cannot  be  made  navigable 
from  .it,  2.  quo  minus  ff,  de  fluminibux  (Dig.  43.  12-) 

9.  Whether,  however,  it  was  by  the  Roman  law  allowed  to  anyone  to 
build  in  a  pnblic  river,  so  that  what  was  built  became  the  property  of 
the  builder,  is  not  sufficiently  clear.  There  are  some  who  concede  this 
to  all  armed  with  public  authority,  believing  that  the  same  rule  applies 
to  rivers  as  that  which  applies  to  what  is  built  on  the  sea  or  the  sea- 
shore. They  are  led  to  this  conclusion  by  l.Jluminum  24  ff.  de  damno 
infecto  (Dig,  39.  2)  But  I  rather  think  that  a  qualifying  distinction 
should  be  drawn.  For  either  the  question  arises  as  to  those  who  possess 
estates  near  that  part  of  the  river,  and  therciore  possess  the  banks ;  or, 
a0  to  others  having  no  right  to  fields  and  banks  adjacent  to  rivers. 
With  regard  to  the  former,  it  is  allowed  them  even  to  build,  by  private 
authority,  in  the  river  or  on  its  bank,  whatever  may  seem  suited  for 
defending  the  field  or  bank  against  the  current  and  destroying  power  of 
the  river,  so  that  they  even  become  owners  of  the  work  put  up  :  pro- 
vided they  neither  injure  the  upper  or  lower  neighbours,  nor  those 
having  estates  in  that  region  ;  and  to  this  end  they  gpve  security  to  do 
no  damage  in  putting  up  the  work,  I,  unic,  ff  de  ripd  muniendd  (Dig. 
43.  15),  2.  1  §  6,  7,  j^.  ne  quid  in-  flumine  puM.  fiat  quo  aliter  aqua  Jluat 
etc,  (Dig.  43.  13)  And  provided  they  do  not  obstruct  the  public  use,  go 
that  navigation  may  be  more  difficult,  or  that  the  water  will  flow  other- 
wise than  it  formerly  flowed,  tot  tit.ff  defimmn,  ne  quid  influm,  publ. 
fiat  quo  aliter  aquafiuai^  etc.  (Dig.  43. 13)     And  because  it  cannot  be 
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doubtful  to  anyone  that  when  a  river  is  covered  with  bridges  the  public 
use  of  a  river  is  made  worse  for  those  navigating  it ;  not  even  he,  there- 
fore, who  has  houses  on  both  sides  of  a  river  can  put  up  a  "bridge  for  his 
own  private  right/'  I,  uU.  de  fluminibus  (43.  12)  The  jurisconsult  calls 
it  a  "  bridge  of  his  own  private  right ''  because  it  is  built  for  the  private  use 
and  advantage  of  these  buildings:  just  as  that  is  also  said  to  be  of  "  pri- 
vate right"  which  is  in  the  ownership  or  use  of  a  private  person,  Lservi- 
ttUes  14  §  servitus  1  ff.  de  sertututibfts  (Dig.  8.  1)  ;  for  that  instead  of  *'  of 
private  right"  shonld  be  read  "  privato  jure  **  neither  the  reason  nor  the 
necessity  of  the  law  persuades  us,  and  the  meaning  of  Scaevola  is  perfectly 
plain  and  perspicuons  in  the  words  thus  retained.  With  regard  to  the 
latter  class  above  reftMTed  to,  viz.,  those  who  possess  no  estates  near  the 
river  bank,  I  should  think  it  is  no  way  allowed  them,  according  to  law,  to 
build  in  a  public  river  on  private  authority,  or  become  the  owners  of 
whnt  is  thus  built,  for  as  bnildings  secede  to  the  soil  whenever  the  owner 
of  the  soil  appt'ars.  rather,  therefore,  shoold  the  buildings  accede  to  those 
who  possess  nnl:mited  estates  near  the  bank  :  since  they  are  those  to  whom 
the  use  of  thn  hank  belongs,  and  what  is  built  hy  others  on  the  bank,  L 
qui  autenh  \h  ff.  de  acquit eudo  rer.  dwn  (Dig.  41  1),  hy  vay  of  distinc- 
tion to  that  which  is  built  on  the  seashore.  I.  qwtd  in  Ilttore  14  ff.  eod 
tit.  (41.  1)  Therefore  the  bottom  of  the  river  also  seems  to  belong  to 
him,  by  law  «)f  ownership,  as  far  at  least  a.s  it  has  ceased  to  be  covered 
with  water  and  begins  to  do  the  dutv  of  the  bed  of  a  river;  which 
may  either  hap^ten  by  building  on  it, 'the  water  thas  not  flowing 
down  there  on  account  of  the  building,  or  by  the  formation  of  an 
island,  or  the  desertion  of  the  whole  channel.  As,  therefore,  an 
island  rising  in  a  river  belongs  to  those  who  hold  the  estates 
along  the  Iwinks,  so  also  what  is  built  in  a  stream  b3longs  to  them  by 
the  same  reason.  From  the  caso  of  an  inland  rising  in  a  river  to  the 
case  of  building  in  a  river,  the  inference  is  certainly  rightly  made,  as 
Labeo  tells  us  in  I.  pmi.  ult.  ff  de  acqnir  rer.  doinin.  (Dig.  41.  1)  ^*If," 
s«y8  he,  "  what  arises  in  or  is  built  on  a  public  river  is  public,  an  island, 
also,  which  arises  in  a  river  ou^ht  to  be  public."  Not  that  it  was  the 
opinion  of  the  Jurisconsult  that  such  island  or  building  regularly  belongs 
to  the  public  (for  he  had  already  laid  down  otherwise  as  to  an  island  in  the 
same,  L  penult  §  1,  2,  3),  but  bcanse  he  believed  that  the  condition  of 
what  thus  aiose  in  a  river  and  what  was  built  on  it  was  the  same.  But 
you  will  say,  whither  tends  then  that  comparison  and  assimilation  made 
by  Ulpian  ly^tween  what  is  budt  in  a  public  river  and  on  a  public  way  and 
on  the  seashore,  when,  in  d.  1.  flumi'num24:  ff  de  davino  ivf  (Dig.  39. 2), 
he  says  '"  that  the  use  of  f>ub  ic  rivers  is  common,  just  as  is  the  use  of 
public  roads,  and  of  the  seashore :  on  them,  therefore,  it  is  publicly 
allowed  to  anyon-^  to  build  or  destiX)y."  It  might  appear  to  be  the  con- 
sequence  of  this  that,  just  as  what  is  built  on  the  seashot*e  codes  to  the' 
builder,  according  to  what  has  been  already  stated,  so  what  is  con- 
structed on  a  public  river  is  acquired  by  every  const ructf)r  by  right  of 
dominion,  without  any  distinction  as  to  whether  he  possesses  land  near  the 
river  bank  or  not  But  it  will  be  apparent  to  the  closer  observer  that 
the  analogy  of  law  will  not  allow  us  to  extend  this  beyond  the  case  of 
rivers  bounded  by  limited  fields.  •  In  these  alluvion  does  not  pass  to' 
those  having  estati*s  close  to  the  river  bank,  I.  in  agris  16  ff  de  acqidren. 
rer.  domin.  (Dig.  41. 1),  nor  dt^esan  island  rising  in  the  river,  nor  what  is 
built  thereon,  nor  a  river.bed  dt  serted  by  the  stream.  For  just  asan  island 
rising  in  the  sea,  and  by  a  parity  of  rtasouing  that  part  of  the  sea  occupied 
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by  what  is  bailt  thereupon,  is  immediatelj  acquired  by  the  occupier  in 
nght  of  dominion,  so  the  same  rule  obtains  in  regard  to  islands  arining  in 
rivers,  opposite  to  defined  fields  on  the  banks,  and  by  parity  of  reason- 
ing, in  regard  to  what  is  bnilt  thereupon,  so  th^t  it  becomes  the 
property  of  the  occupier  or  constructor,  as  IJlpian  also  witnesses  in 
f.  1  §  si  insula  Off.  defluminibus  (Dig.  43,  12.)  It  is  therefore  clear 
that  what  is  built  on  a  river  opposite  to  the  fields  of  others,  which 
are  not  defined,  cedes  to  the  owners  of  such  fields :  but  what  is  put  up 
opposite  to  defined  fields  becomes  the  property  of  the  builder,  together 
with  that  part  of  the  bed  which  is  occupied  by  being  bnilt  upon,  pro- 
vided only  that  no  injury  is  done,  either  public  or  private.  Therefore 
it  is  advisable  to  obtain  permission  to  construct,  and  thns  to  ronstrnot 
"pttJ^'cZy,"  according  to  d,  L  24  ff.  de  damno  infecti  (Dig.  29.  2)  :  as  has 
been  more  fully  said  previously,  concerning  building  on  the  sea  and  sea- 
shore (ante  p.  133)  Again,  as  according  to  our  customs,  and  those  of  other 
nations,  the  shores  of  the  sea  and  of  rivers  are  counted  among  the  regal 
rights  or  domains  of  the  Princeps,  libr,  2  feudonim  tit.  56 ;  so,  if  you 
except  only  navigation  and  its  consequences,  their  use  is  not  common 
to  all,  nor  is  it  allowed  to  anyone  to  fish  with  nets  in  a  river,  and  much 
less  to  build  on  the  bottom  of  a  river  beyond  strengthening  its  bank, 
nor  to  build  on  the  seashore,  nor  to  lead  water  from  a  public  river, 
nor  to  raise  mill-houses,  unless  a  concession  has  been  obtained  nomin- 
ately  from  the  Princeps,  or  him  to  whom  the  care  of  the  Princeps*  rights 
of  dominion  were  entrusted,  so  that  to  obtain  that  permission,  which 
was  a  matter  of  prudence  according  to  Roman  law,  is  now  a  matter  of 
absolute  necessity.  Qvdelinus  de  jure  noviss,  lihr,  6  cap,  3.  vers  quce  in 
predicto  seu  num.  5,  VuUejus  defeudis  lihr.  1  cap,  5  num,  7.  Hv>go  Qrotius 
mawuduct,  libr.  2  cap,  1  num.  15  et  seqq.  (Maasdorp's  Transl.  p.  62  et  seq.) 
Qroenewegen  ad  %  2  Instit.  de  rer,  divis,  Paidus  Voet  ad  ^  1  Instit.  eod^ 
Ht.  num.  7  et  ad  %2  num.  2  §f  4iet  ad  §  4i  num.  ult.  ihique  plures  citati. 

10.  Things  belong  to  a  universitas  which,  by  right  of  ownership 
belong  to  a  corporation,  say  to  a  town  or  village,  or  a  district  or  a  body. 
Such  things  are  not  the  property  of  individuals,  as  the  Jctns  shows  by 
various  arguments  in  I.  in  tantufn  6  §  1  /l  h.  t.  (Dig.  1.  8)  I.  sicut  7  § 
Iff.  quod  cujusque  universit.  nomine.  8fc.  (Dig.  3.  4.)  Concerning  which 
more  fully  in  df.  tit.  quud  cujusque  universitatis  nomine  vel  contra  eum 
agatur.  (Post ;  Tit.  3.  4) 

11.  Another  division  of  things  is  into  corporeal  or  incorporeal.  The 
former  are  things  which,  by  their  nature,  are  capable  of  being  handled  ; 
the  latter  which  cannot  be  handled,  and  consist  in  a  right  (jus)^  such  as 
servitudes,  inheritances,  debts,  &c.  There  are  three  species  of  corporeal 
things — some  are  movable,  such  as  furniture ;  or  such  as  those  things 
which,  though  heavy,  are  still  so  arranged  that  they  can  be  moved,  as  mov- 
able storehouses,  I.  Jctus  horreum  60ff.de  acquir.  rerwn  domin.  (Dig.  41 
1.),  ships,  even  the  yerj  largest,  2.  1  %  6  et7  ff.  devi  etvi  armata  (Dig. 
43.  16),  I.  fnfacit^  20  9  pen.  ff.  quod  m  out  ctam  (Dig.  43.  20),  and,  on 
the  analogy  of  these,  water-mills  standing  at  anchor,  not  affixed  to  land, 
and  camp-mills  which  are  wont  to  be  placed  on  wagons,  I.  dolia  26  §  1 
ff.  de  instruct,  vel  instrum.  legato  (Dig.  33.  7)  Tyraquellus  de  retractu 
gentil.  §  1  gloss.  7  num.  92.,  Argentrceus  ad  consuet.  Britann.  art.  408 
gloss.  2  num.  1  inf.  et2  in  princ.,  Berlichiv^s  conclus.  pr act. part  3  conol. 
30  mum.  10,  Carpzovius  defin.  for.  part  3  oonstit.  24  defin.  8.  Parens  p. 
mem.  Paulus  Voet  de  mohilibus  et  immobil.  cap.  15  num.  7^8.  Another 
species  is  immovables,  as  estates ;  another  species  are  those  moving  them- 
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selves,  as  slaves  and  aDimals ;  these  are  often  comprehended  under  mov- 
ables, when  the  laws,  simply  drawing  distinction  between  movables  and 
immovables,  lay  down  anything,  as,  for  instance,  in  defining  the  time 
necessary  for  fnlfilling  prescriptions,  pr.  Inst,  de  vsucapionihvs  (Inst.  2. 
6)  I.  ult,  G.  de  longi  temp,  prcescripL  (C  7,  22)  :  tit,  Inst,  de  reh,  cot' 
poraL  et  incorporal,  (Instit.  2.  2),  l.l\\  ff.Ji.  t.  (Dig.  1.  8.) 

12.  It,  however,  not  nnfrequently  happens  in  law  that  fungible 
things,  consisting  in  weight,  number,  or  measure,  and  really  corporeal, 
are  often  opposed  to  their  own  bodies,  in  so  far  that  in  such  fungible 
things,  qua  fungibles,  the  bodies  are  not  considered,  but  the  quantities, 
I.  talis  scriptura  30  pr.  de  legatis  1  (Dig.  30.  1),  I.  si  is  cut  94  §  sin 
autem  1  ff.  de  solutuytu  (Dig*  46.  3),  Z.  si  poswB  1,  9 ;  §  si  f also  2jy.  de 
condict.  indeb.  (Dig.  12.  6)  Just  as,  on  the  contrary,  the  bodies  are 
spoken  of  whenever  the  idea  of  them  is  not  taken  as  consisting  princi- 
pally in  weight,  measure,  or  number,  I.  si  servus  legatus  108  §  qui 
quhique  10  ff.  de  legat.,  (Dig.  30. 1)  :  ?.  1  §  sed  et  si  7  ff.  de  dote  prcdsgai. 
(33.  4)  ,•  d.  I.  talis  scriptura  30  ipen.ff  de  legat.  (1  Dig.  30.  2). 

13.  N^or  does  it  thus  less  often  happen  that  a  thing  which  in  its  nature 
is  movable  is  considered  as  an  immovable  when  it  is  regarded  as  part  of, 
and  an  accession  to,  an  immovable.  Slaves  are  really  movables  if  regarded 
in  themselves,  and  according  to  their  own  nature,  but  if  they  are  an- 
nexed to  an  estate,  they  are  by  right  of  the  law  accounted  as  immovables, 
and  cease  to  be  regarded  according  to  their  own  proper  nature,  arg.  I. 
Quemadiiiodum  originarios  7  et  I.  11  0.  de  agricol.  et  censitls  (C.  11.  47) 
Z.  hngcB  Sff.de  divers,  temp,  prcescript.  (Dig.  44.  3)  That  estate  fruits 
are  movable,  natural  reason  dictates,  and  so  it  is  laid  down  by  Trojan,  I. 
uU.  §  1  2  jf.  de  requir,  reis  (Dig.  9.  40.)  I.  fundi  17  §  sed  et  1  ff.  de  act. 
empt.  (Dig.  19.  1)  Those,  however,  which  are  still  hanging  ou^ht  to 
be  considered  as  part  of  the  estate,  and  therefore  to  be  judged  by  the 
law  of  immovables,  as  is  evident  from  I.  fructus  pendentes  44  ff.  de  rei 
vindic.  (Dig.  6.  1)  I,  idt.  ^fructus  6  ff.  cfaae  in  fraud,  credit,  alien.  (Dig. 
42.  8)  I  quaesitum  12  §  eo  vero  1\  ff  de  instruct,  vel.  instru7neni.  legat. 
(Dig.  33.  7),  I  si  servus  61  §  locavi  Sff  de  furtis  (Dig.  47.  2)  Chas^ 
senaeus  ad  consuet.  Burgund.  rubr.  4  §  2  m  verbis  omnium  mobUlum 
num.  20,  Mantica  de  conject.  ult.  volunt.  libr.  9  tit.  3  num.  6,  7,  TgraqueU 
Ins  de  retract,  genfil.  §  1  gloss.  7  num.  37  et  43.  Andr.  Qayl  libr.  2  obsero. 
10  num.  3.  Oeorg.  de  Cabedo  decision.  Lusltaji.  68  num.  1.  2.  In  the  same 
way  with  metals,  precious  stones,  sand,  and  chalk,  and  whatever  is  in 
metallic  mines  or  stone-quarries,  &c.  Trees  adhering  to  the  soil  are 
accounted  immovable,  &s  parts  of  estates  :  when  they  fall  down,  how- 
ever,  or  are  rooted  up,  or  cut  down,  they  cease  to  bo  parts  of  the  soil,  and 
are  thereafter  to  be  reckoned  among  movables ;  nor  do  they  any  longer 
f  ollovv  the  rights  of  the  estate  or  of  the  house ;  nor  when  the  estate  is  sold 
do  they  belong  to  the  purchaser,  even  if  they  may  not  haye  been 
nominately  excepted,  I.  fundi  17  ^  fun  do  2  vers  ligna  et  §  si  rutu  et  ca^sn 
6  I.  Quintus  Mucius  4fiff.de  action,  emti  (Dig.  19.  1)  :  I.  si  post  inspee- 
turn  9  ff.  d'eperic.  et  commod.  rei.  v&nd.  (Dig.  18.  6)  arg.  l.fruetus  7  ^  si 
vir  iSif.  solut.  mairimon.  (Dig.  24.  3)  I.  sed  si  m^s  26  §  arbor  2ff.  de 
acqulr.  rer.  domin.  (Dig.  41.  1)  Berlichvus part.  3  conclus.  30  rium.  19, 
Modcstinus  Pistoris  part  3  quaest.  124  num.  87  et  seqq*  Golerus  decis.  59 
7iu)}L.  ult.  Paulus  Voet  de  naturd  mobU.  et  immobil.  cap  24  num.  4  et  9. 

14.  But  what  are  generally  i*egarded  as  immovables  may  yet,  by  the 
special  disposition  of  the  legislator,  or  by  the  intentioh  or  act  of  the 
owner,  be  regarded  as  movables,  as  far  as  concdms  legal  consequences ;  or 
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vice  versa.  And  thus  although  the  larger  trees  adhering  to  the  soil  are,  as 
parts  of  the  estate,  said  to  be  immovable  ;  by  the  law  of  Flanders,  how- 
ever, they  are  without  doubt  accastomed  to  be  accounted  as  movables. 
Instructio  Curice  Flandricce  15  Octoh.  1661,  art.  351,  352,  vol,  2  placU: 
Hul.  pag.  2752.  And  with  regard  to  the  act  of  the  owner,  if  what  were 
formerly  movables  are  joined  to  buildings,  not  for  temporary,  but 
for  perpetual  use,  whether  they  are  beams,  or  columns,  or  marble  pieces, 
ihej  begin  to  be  part  of  the  buildings,  and  thns  to  be  immovable : 
indeed,  if  they  are  taken  ofE  with  the  intention  of  replacing,  the  same  is 
to  be  said,  I.  fundi  17  §  Laheo  7  et  §§  seqq.ff.  de  act.  emti.  (Dig.  19.  1): 
nor  is  it  to  be  doubted  that  when  buildings  are  thrown  down  with 
the  intention  that  they  shall  be  restored,  the  ruins  also  ought  to  be 
accounted  as  immovablen,  in  as  far  as  they  may  be  suited  to  the  resto- 
ration of  the  new  house,  Papon,  libr.  17  tit.  4  in  appendice  arrest.  1. 
The  same  is  to  be  laid  down  as  to  movables  taken  by  decision  of  the 
bead  of  a  family  to  a  certain  place,  for  the  sake  of  perpetual  use,  say  to 
a  house  or  estate,  so  that  they  may  perpetually  remain  there  for  the 
sake  of  such  use,  even  if  they  have  never  yet  been  naturally  joined 
to  immovables,  nor,  though  intended  to  be  so  joined,  have  yet  begun  to  be 
joined  to  the  immovables,  provided  only  they  have  been  carried  to 
tbose  buildings  or  estates  to  which  they  have  to  be  joined,  d.  I.  fundi  1 7 
§  2,  7,  Sjjr.  de  act  emti.  (Dig.  19.  1) ;  arg.  I.  ex  facto  35  §  r  crura  3  jf.  de 
neredit.  in^stit.  (Dig.  28.  5)  I.  debitor  32  jf.  de  plijnor.  et  hypothec.  (Dig. 
20.  I)  :  I.  si  ita  legatnm  86  jf.  de  legatis  3  (Dig.  30.  3)  Mcevius  ad  jus 
Ltihec^  qucBst.  pro'Jimin.  6  num.  20  et  seqq.  Argentrae^is  ad  consuetud. 
Britann.  art.  408  Qloss.  2,  num.  2,  3,  4,  5.  TyrnqueUus  de  jure  primogeni.. 
turae  quaest.  48  7ium.  3  et  seqq.  Paulus  Voei  de  nmhU.  et  iminobil.  cap. 
24  €^25.  Wesel  ad  novel,  const  it.  JJUraject.  art.  12  num.  10,  Uodenhurch 
de  jure  conjugum  tract,  prcelimin.  de  statut.  diver,  tit.  2  cap.  2  ntim.  5 
in  med. 

15.  But  money  intended  by  a  paterfamilias  for  the  purchase  of  im- 
movable things,  and  set  afiide  by  him  for  that  purpose,  is  not  to  be 
regarded  as  immovables  ;  both  bedause  it  in  itself  and  in  its  own  nature 
is  movable,  and  cannot  be  considered  as  accessory  to  any  other  immov- 
able thing  as  its  principal ;  and  also  because  a  mere  intention,  without  an 
act  or  fulfillment  or  effecting  of  such  intention,  cannot  alter  the  nature 
of  money,  arg.  I.  si  vl  quod  58  §  item  Celsu^  1  Jf.  pro.  socio  (Dig.  17.  2)  I. 
ccetera  41  §  sed  et  si  paravit  14  et  15^*.  de  legatis  1  (Dig.  30.  1)  :  also, 
lastly,  because  only  in  one  case,  as  a  particular  privilege  to  minors,  is 
it  found  laid  down  that  such  money  shall  not,  on  the  analogy  of  an 
immovable  thing,  be  capable  of  alienation  except  by  a  decree,  I.  quid 
ergo  3  §  quid  ergo  6ff.  dc  contrar.  tut.  et  utlli  act.  (Dig.  27.  4)  junct.  I.  a 
Divo  Pio  15  §  utt.ff.  de  re  judicata  (Dig.  42.  1)  Andr.  Gayl  libr.  2,  obs, 
11,  Papon,  libr.  17  tit.  4  arrest  3^6,  Tyraquellus  de  retract.  gentiUt.  §  1 
gloss.  7  num.  108.  109,  Wissenbach  ad  Paitdect.  vol.  2  disp.  3,  th.  9,  Ber- 
lichius  part  3,  conclus.  30  num.  4i  ibique  plurcs  citat. :  dissent.  Clioppinn^ 
ad  leges  Andium  libr.  2,  part  1,  cap.  2,  tit.  2,  num.  14  ut  med.  Chas- 
'senaeus  ad  consuet.  Burguiui  ruhr.  4,  §  2.  verbo  omnium  mobilium^  num.  16. 

16.  Nor,  similarly,  will  you  rightly  reckon  the  price  obtained  from 
the  sale  of  immovable  things  as  immovable :  altbous;b  the  price  some- 
times stands,  as  far  as  certain  effects  of  the  law  are  concerned,  in  the 
place  of  the  thing  sold,  and  is  judged  by  the  same  law  as  the  thing 
itself  :  as  is  the  case  in  I.  si  et  rem..  22  ff.  de  petit,  hered.  (Dig.  5.  3),  and 
vice  versd  in  the  case  I.  si  ut  proponis  S  C.  de  rei  vindic.  (Dig.  6.  1)  I.  si 
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tiUor  2  ff,  quando  ex  facto  tutor,  (Dig.  26. 9),  for  it  obtains  as  a  rale  that 
neither  does  the  thing  bought  become  his  whose  was  the  money,  nor, 
on  the  other  hand,  does  the  money  pass  to  him  whose  was  the  thing ; 
and,  generally,  neither  does  the  thing  come  in  to  the  place  of  the  price, 
nor  does  the  price  come  into  the  place  of  the  thing,  and  assume  its 
natnre  and  qualities,  arg,  I,  qm  vas  argenteum  48  §  tdt,  f,  de  furiis  (Dig. 
47.  2)  I.  si  ex  ea  6  0.  de  rei  vindicat,  (C.  3,  32)  I.  idemque  7  in  fine  ff. 
qui  potior,  inpign.  (Dig.  20.  4)  I,  expecunid  12  0.  dejure  dot.  (C.  5  12) 
The  consequence  is  that  neither  is  money  obtained  from  immovable 
things  considered  in  the  place  of  immovables,  nor  is  it  ruled  by  the  law 
of  immovables,  even  if  it  be  taken  as  again  destined  for  a  new  purchase 
of  other  immovable  things,  Sande  decis,  Frisic.  lihr,  2,  tit  5,  defin.  3,. 
circa  med.  Schurpf.  cent  1  consil,  11,  Chthofredus  ad  I,  qui  vas  48  §  uU.  ff. 
defurtis  (Dig.  47.  2,) 

17.  That  I  should  further  specifically  mention  which  things  are  to 
be  regarded  as  movables,  which  as  immovables,  is  neither  allowed  by 
the  nature  of  my  undertaking,  nor  would  it  be  difficult  to  gather  this 
from  such  authors  as  have  specially  devoted  themselves  to  treat  of  the 
subject ;  see  Favl  Voet  de  mobUibtis  et  immphilihus ;  Berlickius,  part 
3y  conclus,  30. 

18.  Incorporeal  things  are  things  which  can  neither  be  handled  nor 
touched,  and  consist  in  a  right,  as  inheritances,  servitutes,  debts,  actions, 
and  revenues,  tot,  tit.  Inatit,  de  reb,  corpor,  et  incorporal,  (Inatit.  2» 
2)  But  as  the  greatest  portion  of  the  municipal  laws  ignores  the 
division  into  corporeal  and  incorporeal,  and  is  content  with  the  more 
division  into  movables  and  immovables :  witness  Antonitu  Matthoeus  de 
auctionihus  lihr,  1,  cap,  3,  nwm,  13,  et  de  criminibua  lib.  48,  tit.  20,  cap. 
4,  num.  21,  it  will  be  worth  while  to  enquire  under  which  class  each 
incorporeal  thing  is  to  be  accounted,  whether  movable  or  immovable. 

19.  As  regards  an  inheritance,  as  it  is  a  whole  composed  of  movable 
and  immovable,  and  incorporeal  things,  we  can  scarcely  rank  it  wholly 
only  among  immovables,  or,  vice  versd,  among  movables,  but  must 
rather  consider  the  nature  of  each  thing  found  in  the  estate :  in  almost  the 
same  way  as  is  laid  down  with  reference  to  j^ect^ttim  ;  for  although  only 
corporeal  things  can  be  claimed  by  rei  vindicaiio,  not  incorporeal  things, 
yet  "in  peculium,"  as  a  legal  term,  both  are  comprehended,  as  Julianus 
wrote,  *'  the  vindication  of  &peculiimi  is  not  as  that  of  a  flock,  but  the 
single  things  must  be  claimed,"  I.  vindicatio  50  ff,  de  rei  vindicate 
(Dig.  6.1) 

20.  As  regards  prsedial  servitudes,  it  is  without  doubt  that  they 
oomt)  within  the  number  of  immovable  things,  for  they  are  nothins^ 
else  than  the  rights  and  qualities  of  immovable  things  or  estates,  whicn 
the  estates  have  as  such,  accessions  to  estates,  which  follow  the  nature  of 
their  principal,  as  reason  dictates,  and  as  Hneo  Orotius  also  argues,  mo- 
nuduct,  ad  Jurispr.  Hall,  lib.  2  cap.  33,  {Ma4uaorp  p.  219)  diminutions  of 
the  right  of  ownership,  in  so  far  as  by  the  right  of  the  ownership  of  the 
servient  tenement,  anything  is  diminished  taken  away  and  transferred 
to  the  owner  of  the  dominant  tenement,  I,  quid  aliud  86  ff.  de  verh» 
8ignifi4i.  (Dig.  50.  16)  I  quifundwm  12  ff,  queniadmodum  serviiut.  anUtt, 
(Dig.  8.  6)  :  arg.  I,  si  qvain  2  C,  de  sermiut.  et  aqud  (G.  3.  34)  Tyro- 
quellus  de  retract,  gentil,  §  1,  gloss.  5,  num,  2,  Andr,  Oayl,  libr,  2,  observ, 
11,  num.  ult.  It  is  otherwise  in  usufruct  and  similar  personal  servi- 
tuden,  for  they  do  not  always  attach  to  immovable  things,  but  are 
f  requeutly  wont  to  be  constituted  over  movables.    They  aro  thus  rather 
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to  be  Bomeiimee  aooounted  as  movables,  and  sometimes  as  immovables, 
according  as  they  are  imposed  npon  movable  or  immovable  things : 
especially  as  it  is  laid  down  concerning  the  interdict  unde^viy  which  only 
has  place  in  immovables,  that  the  nsnfmctnary  of  immovables,  bat  not 
of  movables,  can  nse  that  possessory  remedy,  L  quod  est  3  §  pertinet  15 
ff.  de  vi  et  vi  armata  (Dig.  43,  16)  ;  and  in  the  matter  of  prescription 
usufruct  copies  proprietary  right,  and  prescription  runs  to  the  prejudice 
of  the  usufructuary  in  the  same  length  of  time  as  the  right  of  owner- 
ship itself  would  be  proscribed  to  the  proprietor,  I,  pen,  §  sed  nos  1  0,  de 
usufructu  (C.  3,  33.) 

21.  As  to  actions,  although  it  has  been  thought  by  many  that  they  are  to 
be  classified  by  the  condition  of  the  thing  to  which  they  refer,  and  there- 
fore when  referring  to  movable  things  are  to  be  accounted  movable, 
and  when  referring  to  inn  movable  things  to  be  considered  immovable. 
Andr.  Qayl  libr.  2,  ohsero,  11,  num.  10,  Tyraquellua  de  retract,  gentil.  §  1 
gloss.  7,  num.  15,  Berlichius  part  3,  candus.  33,  num.  5,  Wesel  ad  noveU. 
eonstit.  UUraject,  art.  12,  num.  3 ;  Consult.  JurUc.  Hull,  part  3,  vol.  2, 
eonsil.  110,  and  a  long  string  of  authors  there  cited.  Yet  1  think 
it  more  consonant  to  the  rationale  of  the  law  that  we  should 
distinguish  between  actiones  in  rem  and  actioU'es  in  personam — 
real  and  personal  actions.  If  the  action  is  in  personam^  I  think 
it  ought  to  be  accounted  movable,  whether  it  refer  to  a  movable  or 
an  immovable  thing;  whether  it  is  established  to  obtain  the  dominium 
of  movables  or  immovables,  or  their  use,  or  something  similar,  as 
the  action  of  purchase  and  sale,  letting  and  hiring,  commodate,  <bc. 
For  as  the  light  and  the  action  only  attach  to  the  person  of  the 
creditor,  not  to  his  things,  and  as  it  is  only  the  person  of  the  debtor  that  is 
oblis^ed  to  give,  do,  or  furnish  anything  ;  and  as  neither  the  thing  itself 
which  is  to  be  given  or  furnished,  although  immovable,  can  in  any  way 
be  made  subject  to  the  creditor,  or  bound  to  him  by  the  chain  of  Vkjua  in 
re,  the  consequence  is  that  as  the  penson  itself  of  the  debtor  or  creditor  is 
movable,  and  as  he  can  transfer  his  domicile  at  discretion,  so  also  a 
personal  action,  inherent  only  in  the  bones  of  his  person,  is  adjudged  to  be 
a  movable,  as  an  accessory  of  his.  And  certainly  neither  reason  nor  law 
persuades  that  the  thing  itself,  which  constitutes  no  foundation  in  per- 
sonal actions,  should  make  them  movables  or  immovables  ;  especially  as 
in  personal  actions  it  is  clear  that  often  the  things  claimed  are  not,  pro- 
perly speaking,  movables  or  immovables,  but  it  is  the  fulfilment  of  a 
personal  act  which  is  sought,  or  merely  the  use  of  movable  or  immov- 
able things:  as  to  which  species  of  personal  actions  there  would  be 
inextricable  difficulties  in  settling  the  question  whether  they  ought  to 
be  cl&ssed  as  movables  or  immovables,  if  the  more  common  opinion  of 
the  interpreters  given  above  were  to  be  admitted-  Nor  does  it  assist  yon 
that  he  who  has  an  action  for  recovering  a  thing  is  also  supposed  to 
have  the  thing  itself,  and  that  he  who  has  an  action  as  to  a  thing  is 
considered  to  have  the  thing  in  his  possession,  I,  is.  qui  iictionem  \3ff.de 
regtdie  juris  (Dig.  50.17),  I.  bonorumappellaiio^9^  I.  idapud  se  liSff.de 
verbor.  significai.  (Dig.  50.  16)  For  in  the  first  place  it  is  not  said  to  be 
so  as  a  matter  of  fact,  but  nearly  everywhere  the  Jurisconsults  qnalifiedly 
say  it  seems  to  he  so.  Nor  is  it  said  in  any  other  sense  than  that, 
broadly  taken,  everything  is  supposed  to  be  ours,  and  in  our  patri- 
mony, which  is  over  after  the  deduction  of  our  d^bts,  everything  in 
which  then  blesses  us,  and  by  which  the  whole  mass  of  our  patrimony 
can  be  said  to  be  the  fuller  and  richer  :  whether  we  possess  the  thing  by 
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right  of  owneisbip,  or  whether  we  have  a  petitory  or  persecatoTj  action  ix\ 

respect  of  the  thing,  d,  I.  49  jf.  de  verb,  signif,  (Dig.  50. 16)  Lastly,  if  th^ 

question  be  as  to  personal  actions,  it  is  indeed  less  to  have  the  action 

than  the  thing,  I,  minus  est  204  Jf.  de  teg.  juris  (Dig.  50.  17),  since  he 

cannot  emphatically  be  regarded  as  the  possessor  of  immovables,  freed 

from  the  necessity  of  giving  secnrity,  who  only  has  a  personal  action 
for  the  getting  an  estate,  I.  sciendum  15  §  diversa  causa  4^.  quisatisdare 
cog.  (Dig  2.8.)  It  is  otherwise  in  real  actions,  as  to  which  yon  may,  not 
improperly,  take  what  is  said  in  d.  I.  is  qui  actionem  15  ff.  de  regulis  juris 
(Dig.  50.  17)  et  I.  rem  in  bonis  52  ff.  de  acquirend.  rer,  damin,  (Dig. 
41.1;,  for  example,  that  we  are  nnderstood  to  have  a  thing  among  our 
goods  whenever,  being  in  possession,  we  can  plead  an  exception, 
or  whenever,  losing  posses.sion  of  them,  we  can  bring  an  action 
to  recover.  And  he  who  has  the  action  to  recover  a  thing  is 
said  to  seem  to  have  the  thing.  From  this,  then,  as  a  founda- 
tion, is  a  solation  of  this  point  to  be  sought  as  regards  real  actions : 
viz.,  that  they  are  to  be  accounted  among  immovables  if  they  refer  to 
an  immovable  thing,  but  are  to  be  reckoned  as  movables  if  they  are  for 
the  recovery  of  a  movable  thing.  For,  as  in  actions  of  this  nature, 
the  jus  in  re  by  which  the  thing  is  affected  and  bound  is  the  whole 
foundation  of  the  preceding,  it  is  thus  not  unreasonable  to  gather 
from  the  very  nature  and  quality  of  the  things  thus  bound,  whether 
that  action  which  arises  from  them  is  a  movable  or  an  immovable.  And 
although  we  find  the  more  valuable  movables  compared  to  immovables 
in  respect  of  certain  legal  effects,  still  as  in  a  case  of  doubt  the  real 
nature  of  a  thing  is  to  be  regarded,  and  not  a  fiction,  still  in  this 
discussion  no  distinction  it  seems  ought  to  be  made  between  common 
and  more  costly  movables. 

22.  As  to  rents  {reditus^,  there  is  a  great  controversy  among  the  com- 
mentators. I  think  we  must  here  first  distinguish  between  annual  rents 
which  have  already  fallen  due,  and  the  right  of  demanding  rents,  from 
which  right  the  power  to  enforce  payment  recurs  in  particular  years 
and  at  stated  times.  With  regard  to  rents  the  day  of  whose  obligation 
has  already  come,  you  will  most  correctly  class  them  among  movables, 
whether  the  original  right  itself  from  which  the  necessity  of  payment 
18  annually  re-born  is  to  be  classed  among  movables  or  immovables, 
according  to  the  distinctions  presently  to  be  laid  down.  For  rents  of 
which  the  due  date  has  come  should  be  regarded  in  no  other  light 
than  that  of  fruits  already  separated  from  the  soil.  For  although 
fruits  bom  from  immovables  are  considered  as  immovables  while 
still  pendant,  yet,  on  separation,  they  immediately  assume  the  nature 
and  condition  of  movables,  as  already  said  {arite  p.  138).  And  this  is  also 
to  be  laid  down  as  to  the  rents  of  immovables  let,  which  come  under 
the  appellation  of  civil  fruits,  and,  on  the  analogy  of  annual  rents,  yearly 
recurrent.  So  that  if  the  day  of  payment  has  come,  as  to  part,  and  as 
to  part  not,  so  far  such  rents  are  to  be  accounted  as  movables,  as  being 
the  substitute  of  the  fruits  themselves,  arg,  I.  si  operas  16  I.  defujuM 
SSff.  de  iisufructu  (Dig.  7,  5)  Andr.  Oayl  lib,  2  observat.  10,  ivum,  3,  Ohris* 
Hnceus  ad  Leg,  Mechlini^tises  tii,  16  art,  36  rvum,  17  ;  Garpzowus  definit 
farens.  part  3  constit.  24  def,  5.  TyraqueUus  de  retract.  gentU,  §  1,  gloss, 
6,  num,  10;  Papon,  libr.  17.  tit.  4.  arrest,  1  vn  pr,^  Modestinus  Pisicfris 
quaest.  124  ^1;  and  annotating  on  him,  Jacobus  Schultes^  nwm,  72  tit 
seqq,  Ohassenoeus  ad  coTunietud.  Burguvd,  rubr,  4,   §  2,  verba  *^omniwn 
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Jo,  BerlichvuB  part,  3.  conchu.  34,  num,  36.  Besponsa 

'  ;>,  vol.  2.  consU,  110,  nttm.  4. 

.  inl   to   the  right  itself   of  rents.     There  are   those 
ii  between  redeemable  and  non -redeemable  rents :  the 
•  ss  in  the  catalogue  of  immovables,  the  latter  in  that  of 
'ore  are  others  who  declare  perpetual  rents  to  be  immov- 
i'ary  rents   to    be   movables,    whether  they  are   due  by 
a  merely  personal  obligation.  As  to  whi^h  see  ChristincBus 
■'ilin.  tit.  7,  art.  8,  num.  6;  Argentrceus  ad  consuet.  Br i tan. 
'.  4,  5.  Ajidr.  Gayl.  libr.  2.  obs,  10.   TyraqueUiAs  de  refract. 
.   i/l'>s8.  6,  num.  1  et  seqq.  Berlichiua  part  3,  conclws.  pract.  34. 
V  def.for.  part.  3,  const.  24  def.  1  et  seqq.  Barry  de  succession. 
.7,  num.  16.  Jac.  Schultes  ad  Modest.  Pistor.  qucest.  124,  num. 
,'{.     Bat,  to  discuss  this  more  fully,  I  think  it  ought  to  be  con- 
that  this  right  of  rents  may  be  very  strictly  taken,  or  very 
.,    so    that    it    may     comprehend — besides     the     annual    rents 
illy  so  called,  and  having  a  great  affinity  with  interest — also  very 
y  other  rights  which  we  are  accustomed  to  reckon  in  our  patri- 
V,  and  which  are  found  to  furnish  what  is  useful.     These   riarhts, 
V  Olid  the  annual  rents  specially  so  called,  are  by  the  almost  common 
>  among  all  nations,  and  the  reckoning  of  the  interpreters,  accustomed 
)  be  ranked  among  immovables  :  as  for  instance  the  right  of  charge 
•or  passage  through  on  foot,  over  a  bridge,  through  a  gat^,  the  right  of 
tithe,  jurisdictio,   the  right  of  gathering  redeemable  or  irredeemable 
rates,  ground  rents,  annual  canon  or  rent  from  emphyteutical  lands, 
imposts  from  hereditary  dignities,  laadimia  (right  of  the  ttu),  rights  of 
hunting,  fishing,  salt-pits,  rents  of  met^al  mines,  and  the  like,  which  partly 
cxjme  under  the  name  of  the  "lesser  regal  rights,**  and  are  treated  of  in 
libr.  2,  feudorum  tit.  56,  and  in  Sixtinus  de  regalihus,  and  by  the  com- 
mentatoi'S  here  and  there.     And  thus  in  the  placaats  of  the  Counts  of 
Holland,  and  also  of  the  States-General,  you  will  very  often  find  such 
rights  as  these  specially  ranked  in  the  catalogue  of  immovables,  viz., 
oynsen  {i.  e.,  reserved  rent  on  immovables),  thynsen  (t.  e.,  small  annual 
rent,  on  payment  whereof  ownership  lapses),  turkey  and  fowl  money, 
bridge  moneys,  toll  dues,  market  moneys,  May  and  Spring  requests, 
liaartstede   gelden,   turfmaten,  imposts,   grinding   dnes,    rents  of  the 
lord,   tithes,  right   of   after- purchase,    passage    moneys   over   waters, 
bridges,  sluices,  roads,  and  many  others :  Placaat  op  H  redres  van  de 
Verpondingen  over  Holland  en  West  Vriesland  van  den  3  August.  1627, 
anrt.  1,  vol.  1,  pag.  1954  in  fine  ;  p.  1315  and  placaat  of  17  Juli  1643  art. 
1,  d.  vol.  1,  pag.  1953  in  fins  ;  Placaat  of  the  States-General  op  H  invoeren 
van  de  verpondingen  over  Brabant  5  Jrdii  1635,  art.  1,  d.  vol.  l,pcBg.  1527 
etseqq.;  also  Placaat  of  the  States-Oeneral  anno  1593,  22  Ociobr.  in  prce^ 
fatione,  d.  vol.  1,  pag.  1523 ;  My  father  Paul  Voet  de  naitird  mobil.  et 
immobil.  cap.  9,  num.  20  et  seqq.  et  de  Statutis,  sect.  9,  cap.  1,  num.  13, 
1 4,  Van  Leeuwen  Censur.  For.  part  1  libr.  2,  cap.  1  num.  4 ;  although 
with  regard  to  hunting  rights  appertaining  to  dignities,  it  has  been 
variously  decided  as  to  things  in  Ghillia,  whether  they  are  movable  or 
immovable,  as  Francisc.  de  fiarry  observes,  de  succession,  libr.  9,  tit.  7, 
wum.  11. 

24.  Annual  rents,  specially  so  called,  are  not  all  of  the  same  con- 
dition ;  but  some  are  merely  personal,  those,  namely,  which  a  person 
owes,  so  that  no  immovable  thing  is  charged  with  their  rendering  ; 
others  are  purely  real,  for  which  only  immovable  things  are  principally 
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bound,  so  that  the  person  does  not  owe  them,  nnless  because  be  is  the 
owner  of  the  things  bj  wbioh  thej  are  due.  He  ceases  to  owe  them 
whenever  he  alienates  the  estate,  or  if  the  estate  perisb  by  a  chasm 
made  by  the  force  of  the  water,  or  in  any  other  way  :  in  the  same  man- 
ner as  prasdial  servitudes,  imposed  on  an  estate  or  buildings,  follow  the 
possessor  of  the  estate,  and  cease  to  be  due,  many  examples  of  which 
you  will  find  in  Gelria  and  elsewhere.  Some  again  are  mixed,  for 
which  both  person  and  thing  are  bound :  vide  Abraham  a  Wesel  ad 
novell.  consttt.  Ultrajectinas  art,  20  passim.  Lamhertua  Chris  adversar. 
tract.  2.  cap.  3.  n.  1.  et  seqq.  Sande  de  feudis  Oelrias  tract.  2.  tit.  2,  cap. 
4,  §  1,  2,  3,  e<  4.  . 

25.  If  purely  real  rents  have  been  imposed  on  estates,  it  is  not 
doubtful  that  they  ought  to  be  accounted  among  immovables,  since 
they  cun  be  considered  as  parts  of  the  estate  itself  transferred  to  another 
by  testament  or  contract,  for  someone  has  so  sold  or  legated  or  bound 
himself  and  his  heirs  by  a  personal  obligation  to  impose  a  rent  on  the 
estato,  and  thus  to  a  diminution  of  the  estate  he  had  in  possession.  For  as 
soon  as  the  right  of  rents  was  actually  imposed  on  the  estate,  so  that  the 
contract  imposing  a  rent  should  be  considered  as  complete,  or  the  last 
will  uf  the  deceased  was  there,  and  as  soon,  therefore,  as  all  personal 
obligation  which  had  arisen  is  extinguished,  at  once  thereupon  that 
right  of  dominion  came  to  be  diminished  which  he  who  constituted  the 
rent  charge  had  on  the  estate,  and  was  transferred  to  him  in  whose  favor 
it  was  constituted.  So  that  from  the  right  of  ownership,  widely  taken, 
as  much  was  lost  to  him  who  imposed  the  rent  charge  as  acceded  to  him 
who  acquired  it,  as  Hugo  Grotius  in  a  similar  case  argues  in  his  Introd.  to 
Dutch  Junsprudetice  lihr.  2,  cap.  33  {Maasdorpp.  219),  Lamb.  Ooris  adver- 
sar.  tract.  2.  cap.  3,  num.  5,  6,  7,  et  13.  Thence,  as  real  servitudes  imposed 
on  estates  are  reckoned  as  immovables,  as  I  have  above  laid  down,  so  by 
parity  of  reasoning  and  on  the  same  basis,  these  real  rents  are  reckoned 
as  immovables.  This  view  is  not  foreign  even  to  the  fundamental 
principles  of  Roman  law,  since  annoruB  civiles  (the  right  of  collecting 
public  bread  from  families  or  at  their  cost,  as  io  which  see  the  Com- 
mentators, ad  tit.  God.  de  annon.  civilihiLs,  et  Jacob  GotJiofredvs  ad  tit. 
Cod.  Theodoa.  de  annonis  civicis  et  pane  gradili)  are  found  there  reckoned 
among  immovables :  novell  7  in  prmfat.  ante  med.y  I.  jubemus  14  G.  de 
sacros.  eccles.  (1.  2.)  In  regione  Neomagiensi,  et  Velavica  et  Artesid, 
however,  such  real  rents  are  reckoned  as  movables,  as  Lambertus  Goris 
notes  in  d.  tract.  2  cap.  3  h.  7  in  fine. 

26.  With  reference  to  mixed  rents,  for  which  both  the  person  and 
immovable  property  are  bound,  it  has  become  the  custom  by  the  common 
practice  of  Holland  to  rank  them  as  movables :  on  this  ground  that  by 
intervening  part  payment  of  the  debtor  they  lose  their  name  and 
cease  to  be  rents  :  as  witnesses,  Neostadius  de  feudis  Hollandim  cap* 
tUt.  num.  27.  Sim.  Van  Leeuioen  cens.  for.  part  1,  libr.  2,  cap.  1,  num.  4, 
Consult.  Jctorum  Holland,  part  5,  consil.  204  in  fine.  And  that  the 
8:ime  was  the  view  of  the  inhabitants  of  Breda,  my  father,  Paul  Voet,  wit- 
nesses :  tract,  de  m^bil.  et  imnwbilibus  cap.  8,  num.  uU.  But  when  there  is 
no  such  peculiar  custom,  and  such  mixed  rents  are  so  imposed  on  estates 
by  last  will,  or  by  medium  of  a  contract,  that  the  creditor  has  no 
power  to  recover  the  capital  of  the  rents,  and  the  proverb  holds,  **  onoe 
rents  always  rents,"  they  are  more  frequently  classed  as  immovables 
by  the  priigmatics ;  and  even  the  States- General  of  federated  Belgium 
have  done  so  in  a  certain  privilege  conceded  to  the  English  nation,  9 
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JaDiiarj,  1587,  vol.  1  placitonim^  pag,  762jfere  in  fine  ei  763,  in  jw., 
agreeably  to  the  Canonical  law  in  OlemenHna  cap,  Easivi  de  paradUo^ 
versu  cumque  annui  reditus,  de  verb,  signif,,  d.  part  5  consult  Jctorwm  HoU, 
cons,  204  in  fine  etpart  2  consil,  1,  vers  2,  dicvmus  pro  sclutione^  Mysengems 
Art.  1,  observ.  67,  BerlicMus  part  Scovkcliu.  34,  Oarpzoviue  definit.  forene. 
part  3,  consiii.  24,  defm.  1  et  aeqq.  Ohrietinceus  ad  Leg,  Mechlin,  tit.  7, 
art.  8,  num.  6,  Bodenburch  de  jure  conjugum.  in  pradim.  tract,  de  Staiutis 
diversitate  tit.  2  cap.  2,  num.  2,  Weael  ad  novell.  constit.  Ulfraj.  art.  12, 
num.  6.  Considering  that  bj  modem  practice  a  hypothecary  action  is 
regarded  as  a  principal  action  in  perpetual  rents  fixed  on  a  certain 
estate  :  as  MndsDas  says,  ad  rubric,  ff.  de  pignor.  et  hypothec,  num.  3. 

27.  As  nowadays — the  too  great  scmpnloosness  of  the  Canon  Law 
in  respect  of  interest  haying  been  shaken — instead  of  the  ancient  sale  of 
annual  rents,  simple  givings  of  moneys  are  foand  to  prevail  in  many 
places  under  a  pact  for  moderate  interest,  so  that  the  creditor  has  the 
power  of  recovering  the  capital,  not  merely  where  a  personal  obligation 
only  has  intervened,  but  also  where,  in  order  to  recover  the  capital  and 
to  secure  the  interest,  immovable  things  are  solemnly  bound  according 
to  the  law  of  the  land : — I  think  it  consonant  to  reason  that  whenever  in 
any  place  a  right  prevails  of  recovering  the  capital  secured  by  hypothec, 
whether  it  is  from  loan,  or  the  balance  of  purchase  money,  or  from  any 
other  cause,  that  a  debt  bearing  interest  or  not  bearing  interest  has 
arisen,  secured  by  a  hypothec  constituted  on  immovables,  I  think 
that  it  ought  to  be  reckoned  in  the  catalogue  of  movables.  Since  it  is 
from  that  which  is  the  principal  that  the  nature  of  anything  must  be 
estimated,  and  since  the  principal  obligation  here,  referring  as  it  does  to 
a  person,  and  moreover  to  a  movable,  viz.,  the  payment  of  money,  is 
beyond  all  doubt  also  a  movable,  according  to  what  has  been  laid  down : 
it  would  be  absurd  that  where  a  hypothec  accedes  to  immovables 
merely  for  the  purpose  of  security,  it  should  change  that  which  is  mov- 
able, and  of  which  it  is  only  an  accession,  into  what  is  immovable.  Add 
to  this  that,  if  the  opposite  opinion  were  to  prevail,  it  would  happen 
that  all  actions  of  wards  and  those  who,  like  them,  have  a  legal 
hypothec  as  against  tutors  and  curators,  also  all  recoveries  of  movables 
bequeathed  by  testament,  and  many  others,  ought  to  be  ranked  among 
immovables,  since  as  an  adjunct  to  all  these  there  is  also  attaching  a 
right  of  legal  hypothec  on  immovables.  That  this  would  be  opposed  to 
reason  is  quite  evident.  Gharondae,  libr.  7,  responsor.  cap.  47,  Franciec, 
de  Barry  de  success,  libr.  9  tit.  7,  num.  12.  Carpzovias  defin.  forens.  part 
3,  constit.  23,  def.  9,  num.  7.  Nor  will  you  on  that  account  deny  that 
such  debts,  strengthened  by  hypothecs  on  immovables,  copy  the  con- 
dition of  immovable  things  with  us  in  respect  of  various  legal  effects  : 
for  they  cannot  be  sold,  nor  placed  under  hypothec,  except  according 
to  the  law  of  the  land,  and  on  payment  of  the  fortieth  coin,  Placit. 
Ordin.  Holl.  de  nummo  60,  art.  7  et  seqq.  vol.  pag.  1955  et  1956.  Oroene^ 
toegen  d.  II.  abrogaUs  ad  I.  siconvenerU.  l8^.  depignorat.  art.  And  with 
regard  to  the  rights  of  succession,  in  a  certain  privilege  conceded  to  the 
English  nation  by  the  States-General  of  federated  Belgium,  it  is  ordered 
that  they  shall  be  transferred  like  immovables,  according  to  the  laws 
ofthe  place  where  they  are  situate,  Placit.  Ordin.  Oensral  9  Januar, 
1587,  vol.  1,  placit  Holland^  pa^,  762  in  fine  et  763. 
.  28.  What  has  been  so  iAv  said  of  rents  and  debts  is  also  of  applica- 
iion  whenever  they  are  due  by  a  whole  body,  say  by  a  province,  a  town, 
a  village,  a  district,  or  an  orphanage :  if  nothing  is  found  specially 
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laid  down  conoeming  them  to  which  class  of  things  they  are  to^  be 
referred.  For  if  annual  rents  were  not  solemnly  imposed  by  law  on 
certain  immovable  things  which  by  the  right  ownership  belong  to  a 
whole  body,  there  is  no  reason  why  they  shonid  not  be  ranked  among 
movables  :  since  neither  primarily  nor  secondarily  and  by  oonseqaence, 
can  immovable  things  be  said  to  be  the  fonndation  of  exacting  snch 
rents.  Bather  are  personal  obligations  their  fonndation^  by  which  obli- 
gations just  as  private  persons  are  bonnd,  so  also  are  colleges  and 
nni varsities,  who  in  contracting  fill  the  position  of  persons.  In  vain  do 
certain  writers  strain  all  their  powers  of  intellect  in  contending  for  the 
opposite,  viz.,  GhrisHaniis  Bodenburck  de  jure  conjugum  m  tract,  prcelim, 
de  Stafut.  dlversit.  tit.  2  cap  2  num.  3,  8^  Ahrciham  a  Wesel  ad  novell, 
eonstlt.  Ultroject.  art.  12  num.  7  et  seqq.  The  latter  of  these,  in  order  that 
he  may  soem  zealously  to  follow  the  decision  in  the  novel  of  the  Ultrajectine 
counts,  and  the  middle  course  of  Rodenburch,  without  just  ground  of  rea- 
son, and  beyond  the  scope  and  intention  of  the  legislators  themselves, 
ranks  rents  and  debts  and  such  like  obligatiot  is  in  the  class  of  immovables. 
Beyond  their  scope,  I  say,  because  it  is  only  in  respect  of  donation  or 
testate  and  intestate  succession  that  these  rents  and  securities  are 
reckoned  among  immovables,  ^Un  everything  else  the  law  in  force  remain- 
ing as  it  i«"  ;  wrhich  sufficiently  shows  that  only  in  the  cases  pnt  forward 
are  snch  rents  to  be  ruled  by  the  law  of  immovables.  And  I  say,  also, 
"without  reason/'  because  when  they  say  "  that  rents  of  this  sort  have 
often  no  personal  obligation  annexed,  and  when  the  provincial  security  is 
issued,  the  tributes,  the  imposts,  the  goods  of  the  state  are  bound  ;  but 
the  persons  of  the  counts  in  no  way  so,**  this  I  think  is  without  force. 
For  let  it  be  so,  that  the  persons  of  the  counts  are  not  bound  for 
the  debts  of  the  State,  and  that  the  directors  of  the  East  India 
Society  cannot  be  summoned  privately,  inasmuch  as  the  whole  body  being 
the  debtor,  its  individual  members  do  not  owe,  I.  sicut  7  §  m  quid  1  Jf, 
quod  cujursque  ujiiversit.  lurni.  (Dig.  3.  4  )  Still  the  personal  obligation 
IS  not  on  that  account  wanting.  For  who,  unless  he  is  a  stranger  to 
our  law,  will  deny  that  Universitates  are  considered,  in  their  contracts 
and  last  wills,  to  stand  in  the  place  of  persons,  since  in  these  matters  they 
contnict  by  means  of  agents  and  syndics,  and  to  them,  as  persons,  in- 
heritances are  left,  and  legacies,  and  usnfracc,  a  personal  servitude 
inherent  as  it  were  in  the  bones  of  a  person  :  and  by  the  feigned  death 
of  the  universitas  these  rights  also  perish,  so  that  there  is  thus  quite  a 
personal  obligation  whenever  anything  is  due  to  a  universitas  by 
contract,  or  it  itself  owes  anything,  d.  L  7  ^  1  et  tit.  tit.  ff.  quod  cujusque 
universit.  nomine  vel  contra  (Dig.  3.  4)  I.  omnibus  dvUatihua  26  ff.  ad 
Senatusc.  Trehell.  (Dig.  36. 1) :  /.  dvibus  2  ff  de  ret.  duhiis  (DiV-  34. 
5.)  I.  hereditatea  12  0.  de  hered.  instit.  (Dig.  6.  24),  I.  an  vsufructus  56 
ff.  de  usufr.  (Dig.  7.  1)  h  siumijructus  2hffde  stipulat.  servit.  45. 3.  Nor 
is  what  they  add  any  stronger, — ^that  rents  constituted  over  immovables 
come  under  the  heading  of  immovables ;  that  the  corporations  of  the 
province  are  not  movable,  but  stable  and  perpetnal,  and  therefore  that 
the  rents  constituted  by  them  are  immovables.  For  since,  as  has  been 
before  said,  universitates  and  provinces  are  considered  in  contracts  as 
in  the  place  of,  and  clothed  with  the  right  of,  a  person,  it  cannot  be  that 
they  should  be  considered  as  immovable  things.  And  there  is  a  great  differ* 
ence  between  a  province,  by  means  of  a  contract,  constituting  an  annual 
rent  charge,  and  between  the  annual  rent  charge  being  imposed  on  the  pro* 
rince  itself,  as  an  immovable  thing,  which,  aocnrately  speakiiig,  does  not 
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happen.  In  the  fonner  case  it  is  to  be  taken  as  a  ^leTSon,  in  the  latter 
(mlj  ati  an  immoyable  thing : — in  the  former  as  acting  and  contracting, 
in  the  latter  as  only  snflering.  And  although  it  is  trtie  that  nniv«r« 
sitates  are  stable  and  perpetual  on  account  of  the  perpetual  soccessioii' 
of  persons  which  is  in  them,  according  to  I.  proponebatwr  76  ff»  de 
judtciis  (Dig.  5.  1.),  and  also  that  they  cannot  so  move  from  place  to 
place  as  private  persons  are  wont  to  tnoye  from  place  to  place,  yet  thai? 
does  not  help  the  opposite  opinion/ nor  does  it  constitute  a  sufficient 
difference  between  private  debtors  and  unirersitates  debtors.  For 
private  persons  Tx>und  by  contract  to  give  a  rent  charge  are  considered 
as  perpetually  living  in  their  successors,  since  heirs,  and  the  heirs  of 
heirs,  ad4njbdtumy  represent  the  first  obligee  and  remain  bound  through 
him ;  and  although  it  moie  rarely  happens,  yet  that  universitates 
perish  like  persons,  and  even  migrate  from  place  to  place,  is  abundantly 
evident  from  I.  21  ff.  quih.  mod.  us^ifmcius  vel  ums  amittitur  (Dig.  7.  4), 
and  from  Lasius  on  the  migrations  of  nations.  It  as  little  affects  the  mat- 
ter under  discussion  that  many  possess  the  greater  part  of  their  patrimony 
invested  in  these  securities  and  rent  charges  owing  by  universities  and 
provinces,  and  that  they  acquire  for  themselves  such  obligations  as 
they  do  estates.  For  it  would  be  as  little  unreasonable  that  the  greatest 
part  of  such  opulence  should  be  in^^sted  in  movables. '  It  is  well  known 
that  the  whole  suKstance  of  a  merchant  often  consists  in  merchandise. 
It  would  be  inept  on.  that  account  merely,  to  say  that  merchandise 
should  be  ranked  amongst  immovables.  Nor  are  those  who  differ  iti 
opinion  aided  by  the  formula  inserted  in  securities  as  to  annual  interest 
and  rents,  and  sometimes  even  as  to  the  capital  itself,  by  which  all  the 
fndis  and  goods  of  a  universiias,  whether  they  are  movahU  or  immovahhf 
are  said  to  be  bound.  For  it  is  known  that  nothing  is  more  freqnent 
than  that  these  and  similar  fonnuloe  are  even  inserted  in  the  securities 
of  private  persons  passed,  not  before  the  law  of  the  land,  but  before  a 
notary  and  witnesses,  or  in  a  private  writing ;  yc  t  it  is  well  known  that 
thereby,  however,  neither  are  the  immovable  goods  of  the  debtors  affected 
nor  these  securities  themselves  ranked  in  the  list  of  immovables.  And  it  is 
a  vain  way  of  escape  to  say  that  it  is  not  necessary  that  the  Princeps,  as 
one  freed  from  legal  solemnities,  should  acknowledge  the  pledge  of  his 
immovable  property  before  the  law  of  the  land,  or  establish  a  hypothec, 
and  that  he  is  considered  to  be  bound  by  the  real  bond  of  pledee  by 
the  very  fact  that  he  has  set  aside  certain  goods  of  the  state  for  the 
payment  of  the  annual  rents.  For  in  the  first  place  this  argument  could 
only  find  place  in  the  case  of  the  Princeps,  and  thus  with  regard  to  secu- 
rities issued  by  one  having  rule  over  the  whole  province,  and  cannot 
apply  to  other  securities  issued  by  cities,  villages,  districts,  orphanages, 
and  other  imiver^tates,  all  of  which  it  is  certain  are  both  bound  by  the  laws, 
and  use  the  law  of  right  private  persons,  I.  mim  que  vectigal  16  ff.  de  verbor, 
ngnif,  (Dig.  50.  16.)  But,  further,  you  cannot  even  generally  admit 
that  it  is  so  in  the  case  of  a  Princeps  :  for  although  he  is  freed  from  the 
laws,  yet  the  Emperors  declared  that  they  wished  to  li^e  according  to 
the  laws,  a  sentiment  worthy  of  the  majesty  of  the  ruler,  §  ult.  InstU, 
ymft.  mod,  test,  infir.  (Inst.  2.  17)  I.  digna  4f  0.  de  legihus  (C.  1.  16) 
Whence  it  should  be  laid  down  that  it  should  not  be  presumed  in 
doubtful  cases  that  they  wanted  to  be  free  from  the  bonds  of  the  Ih^; 
bui  then  only  when  they  specially  declared  their  wish,  more  especially 
when  they  do  not  reap  any  advantage  from  such  an  individual  right, 
Bot    ra&er   a   damage^  and  there   would   indeed  be  detriment  to 
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them  in  the  present  case,  as  they  wonid  diminish  their  own  real  right 
and  accord  it  to  others  :  which  is  what  private  person^  nsing  sioailar 
obligatory  secarities  woald  not  do. 

29.  When  we  say  that  by  modem  practice  incorporeal  things  are  wont 
to  be  reduced  to  movables  or  immovables,  and  classed  nnder  those  deno- 
minations, this  only  then  obtains  if  the  form  of  words  demands  it,  or 
if  there  be  any  underlying  necessity  in  the  disposition  aJGPecting  a 
nniversitas  of  goods.  Bnt  if  anything  is  said 'concerning  movables  or 
immovables  in  a  disposition  in  which  a  nniversitas  t)f  goods  is  not 
necessarily  contained,  incorporeal  things  will  not  be  classed  nnder  the 
name  of  movables  or  immovables,  bat  will  be  looked  npon  as  a  distinct 
species  from  corporeal  movables  and  immovables:  what,  on  this  principle, 
is  to  be  laid  down  in  a  legacy  of  movables  and  immovables,  or  a 
hypothec,  or  a  confiscation,  or  a  donation  of  them,  will  be  q^re  fully 
Ifud  down  in  their  proper  places :  vide  8ande  libr,  4i  tit  4,  cle^.  6, 
Biodelant  Cur.  Ultraject  deds.  88,  MolincBVf  ad,  constU,  Parieiensi.  tit.  3, 
art,  94,  glosa.  1,  num.  19,  Tyraqudlus  de  retract,  gentil.  §  1  gloss,  f  num. 

1,  et  gloas.  7^  num.  1  et  seqq.  Garpxovius,defin».  for.  part.  3  constit.  24^ 
defin.  1.,  Jac.  ^chvltes  ad  Modest.  Pistor.  qucest.  124  num.  14  et  ser^q.^ 
Ta/idus  Voet  de  mOhU.  et  immohil.  cap.  8,  num.  1,  Consult.  Ictorum  Soil, 
part  3  vol.  2,  consil.  110,  Wesel  ad  noveU.  constit.^  Ultraject.  art.  12  num. 

2,  3,  and  Christincsus,  Zypceus^  Feckius,  Berlichius^  Thesaurus,  Gharondas, 
and  others  there  cited.  .'    * 

30.  Nor  is  it  astonishing  that  the  enquiry'  is  so  very  anxiously  made 
on  the  point  whether  a  thing  is  to  be  classed  among  movables  or  im- 
movables, seeing  that  there  is  so  great  a  difference  to  be  observed  between 
these  two  species  of  things,  in  as  far  as  concerns  many  legal  efEec^^s.  For 
as  a  rule,  wherever  movables  may  in  reality  be  found,  they  are  yet  con- 
sidered to  be  there  where  the  owner  has  his  domicile ;  but  immovables 
where  they  really  are,  and  hence  immovables  are  ruled  by  the  law  of  the 
place  where  they  are  situated^  movables  by  the  law  of  the  domicile 
of  the  owner,  as  is  said  hereafter  [queere,  Voet  must  here  be  in 
erroi*,  and  mean  before. — Transl.^  tit.  de  constit. princip.destatutis.  [ante 
p.  60  et  seq. — Trans.']  Since,  therefore,  personai actions — at  least,  by  com- 
mon consent,  those  which  refer  to  a  movable  thing — are  said  to  be  ranked 
among  movables,  the  consequence  is  that  although,  properly  speaking, 
they  are  situat^  nowhere,  as  if  incorporeal  things,  still  they  are  taken 
to  be  there  whete  the  creditor  in  whose  dominium  and  patrimony  the 
actions  are,  has  fixed  his  domicile.  They  are  at  Amsterdanv;  for  instence, 
if  a  Venetian  merchant  owes  money  or  merchandise  to  an  Amsterdam  mer, 
although  it  is  not  to  be  repaid  at  Amsterdam,  but  at  Venice^  Ohristinaeus 
ad  Leg.  MecMiniensis  tit.  16,  art.  39,  num.  1,  2,  3,  4  et&eqq.  Andr.  Oayl 
Uhr.  2,  ohservat.  124  num.  pen.  et  ult.  Maevius  ad  leg.  Luh^c.  qtuiest. 
praelimin.  6  num.  30  et  seqq.  Or  even  libr.  2  conclus.  pract.  canchU*  124 
consil.  1.  n.  1.  et  seqq.  MoUnaus  ad  consuet.  Paris  §  1,  gloss.  4,  num.  9. 
Ahr.  a  Wesel  ad  noveU.  constit.  Ultraject.  art.  12  nttm.  4.  Although 
others  are  not  wanting  who  confine  these  actions  to  the  place  of  the 
debtor,  where  the  recovery  can  be  made :  these  are  enumerated  by 
Traquellns  de  retract.  gentU.  §  36,  ghss.  3,  num.  15,  16,  17.  Regponsa 
JctoT.  HoU.  part  3,  vol.  2,  consil.  151 ,  nttm.  7,  8.  Their  view  you  will 
perhaps  not  improbably  admit  in  confiscations  of  goods,  if  the  lord  of 
the  territory  in  which  the  debtor  resides  wishes  to  adhere  to  his  strict 
right :  inasmuch  as  such  a  debt  is  more  in  the  power  of  the  judge  who 
presides   at   the   domicile    of    the    debtor    than    he    who   preaidea 
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at  the  domicile  of  tbe  creditor.  Nor  will  yon  the  leas  approve 
this  view  when  the  question  arisee  as  to  taking  away  a  personal 
action  by  prescription,  for  the  prescription  is  completed  in  one 
time  at  the  domicile  of  the  debtor,  and  at  another  time  at  the 
domioUe  of  the  creditor.  For  that  a  debt  not  yet  dae  is  more  in  the 
power  of  tbe  judge  where  tbe  debtor  hiis  his  domicile  than  where  the 
creditor  has  it,  is  both  manifest  from  this  that  the  creditor  mnst  seek  the 
competent  coortAnd  judge  of  the  deblor,  and  that  it  is  not  the  judge  of 
the  creditor,  but  of  the  debtor,  who  can  prohibit  a  debtor,  at  the  request 
of  a  third  party,  from  paying  a  creditor.  And  immoyables  frequently 
pass  with  Mie  burden  which  is  imposed  on  them,  and  in  regard  to  them 
there  can  be  the  right  of  retraction,  of  primogeniture,  and  other  similar 
things.  Those,  koweyer,  have  mOre  rarely  place  in  movables,  and 
movables  have  not  a  following,  mohtlia  n^tm  haheani  aequeUim,  as  will  be 
said  in  tU.  de  r^  vindtcatf  (Post.  Tit.  6.  1),  and  here  and  there 
through  this  work.  Besides  the  immovable  property  of  wards  is  alienated 
in  one  way,  the  movable  property  in  another.  And  ininiovables  are 
transferred,  hypothecated,  and  distrained  by  judgment-execution,  in  a 
different  way  to  movables.  As  will  be  more  fully  treated  of  in  their 
own  places.  See  meanwhile  my  fathet  Paid  Voet  trad,  de  naturd 
mdbtl.  et  immohil.  cap.  15  et  seqg. 


TITLES  iX.  TO  XXII. 

•  _ 

It  i.-?  considereii  anneoesaavy  to  translate  these  titles,  whiofa  refer  to 
\he  different  'kinds  of  Bomaa  aeihators  afid  ma^istrsiliefl,  and  oonkiii 
nothing  that  seems  .61  present  application,  except  the  two  or  three 
passages  giyen  below,  e.  g,,  from  titles  XIL  aild  XIV'. 

Title  IX.  treats  of  Senators.  ' 

,  •       .„      » 

Title  X'  treatd  of  the  office  of  Consul.  -    • 

Title  XL  treats  of  the  office  of  Protorian  Praef  ect 

TITI^E  XII. 

TSBATS  OF  THE  OFFIOB  OF  URBAN  PSJBFBOT. 

Lex  4  is  of  importance. 

4.  Praators  only  exercised  authority  over  civilians.    Military   subject  to 

military  authorities.  » 

4.  This  their  power  and  jurisdiction  the  prefects  of  the  town  only 
exercised  over  civilians,  for  the  soldiers  were  more  under  their  leaders, 
and  especially  under  the  heads  of  the  army,  I.  1.  O.  de  offic.  milU.  1. 1. 
G.  de  exhib.  et  trdnsmitL  reis  (C.  9.  3.)  Z.  magisteriae  6.  G.  dejurisdici. 
orrvn.  judlcum,  (0.  3.  13.)  I.  uLt.  G.  de  re  mUitari  (C  12  36.)  I.  virosS 
G,  de  divers,  offic,  et  apparit,  jvd,  (C.  12.  60.)  Some  make  certain 
exceptions:  e,g,y  unless  there  w&s  a  proceeding  as  to  tribute-collation,  I. 
608  qui  5.  G,  de  apparit.  magistri/lrum  m'ditum  agant  (C.  1.  27.)  Bat  as 
these  laws  do  not  treat  of  soldiers,  but  rather  of  the  officers  of  tbe 
magistrates  who  are  said  **^milUare*'  in  the  exercise  of  their  magis- 
terial power,'  you  can  hardly  admit  these  exceptions  of  the  Roman  law. 

Title  Xni.  treats  of  the  office  of  Queestor. 

TITLE  XIV. 

TBEATS  OF  THE  OFFICE  OF  PRJCTOE. 

Lex  5,  6,  7  of  this  title  are  of  importance.  * 

SUMMARY. 

5.  Where  a  slave  had  acted  as  prastor,   his   condition  of  slavery  being 

unknown,  he  representing  himself  free,  what  he  had  done  was 
ratified.  Not  on  the  ground  of  common  erroxf  but  of  the  approval 
of  the  people,  and  fur  the  public  benefit. 

6.  Where  one  who  is  really  not  a  magistrate  or  a  drawer  of  pnblio  ipstrn- 

ment  acts,  has  what  he  does  validity?  Voet  thinks  it  depends  on, 
a,  whether  a  person  acting  was  so  considered  by  all  the  neople,  or 
by  most,  or,  6,  by  only  a  few.  And  in  the  former  case,  wnetner,  e, 
he  really  wis  appointed,  even  wrongly,  or,  d,  not  appointed  at  all.  In 
a  and  c  it  would  be  valid;  in  h  and  d  not.  In  c  the  appointee  can  be 
punished,  bat  his  work  remains  valid,  whether  the  wrong  appoint- 
ment was  known  or  unknown.  This  here  again,  not  on  tne  ground 
of  common  error,  but  of  the  approval  of  the  people  and  for  the  public 
benefit. 

7.  Two  points  of  doubt  arise, — 1.  Are  instruments  drawn  up  by  drawers  of 

public  instruments,  beyond  the  provinces  where  they  were  nomi- 
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nately  approved  and  %dmiUed,  valid  P  2.  Are  instruments  valid 
whien  are  drawn,  up  in  the  province  where  the  drawer  has  been  ^ 
admitted,  bat  in  another  town  or  place  than  where  they  had  per- 
mission to  practise.  As  to  1,  Voet's  opinion  is,  no.  .As  to  2,  Voet's 
opinion  (not,  however,  disHnctly  expressed)  seems  to  be  yes,  inasmuch 
as,  though  in  strictness  of  law  they  were  ia valid,  that  strictness  was 
departed  from  in  practice. 
8.  Urban  Prsstors  nowadays  h%ve  hardly  anything  in  common  with  Roman 
Praetors. 

Lex  5.  Since,  however,  a  certain  state  of  facts  arose,  inasmach  b^ 
Barbarins  PhiUipHs,  a  slave  who  had  ran  away  from  his  L^xaster,  con- 
ducted himself  at  Rome  as  a  free  man,  and  obtained  the  dignity  of  the 
prsetorfihip,  and  issued  many  edicts;  when  his  servile  condition  was  after. 
ii?ards  found  out,  it  was  enquired  whether  what  had  been  done  by  and 
before  him  were  to  be  considered  valid  or  not.  And  it  was  an.swered 
'Hhaii  it  wa^  more  humane  that  nothing  of  that  he  had  done  by  edict 
or  decree  should  be  repudiated,***and  that  everything  done  by  tli"so  who 
hai  appeared  and  acted  before  this  preetor  should  continue  good,  for 
their  advantage  and  utility.  Not  on  acQQunt  of  the  common  error,  of 
the  people  ;  for  that  cannot  make  law,  since  all  laW  proceeds  from  the 
wish  and  consent  of  the  legislator,  which  error  excludes ;  but  rather  on 
aocount  of  the  approval  of  the  people,  whieli  followed  on  their  having 
discussed  the  error  and  found  out  the  truth.  Also  lest  very  many  things 
done  bond  fide  should  be  rescinded  to  the  detriment  of  the  state,  and 
also  because- the  people  can  g^ve  liberty  to  a  slave  or  lay  down  a  law 
that  slaves  can  be  elected  to*the  praetorship,  and  therefore  could  bestow 
the  prfietorship  on  Barbarlus,  I.  Barharius  Sff.de  ojfflc,  praetor.  (1.  14.) 
See,  also,  on  this  point,  at  length,  Jae.  Oothofredtts,  lihdlo  singulari. 

6.  As  to  the  question  whetlier  whfit  is  done  before  a  supposed 
magistrate  or  drawer  up  .of  written  instruments  (e.  g.,  notary)  will 
have  the  same  Validity  as  what  is  done  before  real  drawers  up  of 
written  instrnmenis,  or  real  magistrates,  I  think  the  whole  matter  is 
contained  in  the  following  distinctions :  whether  such  a  one  was  con- 
sidered by  all  Or  by  most  to  be  a  drawer  up  of  written  instruments  or 
a  magistrate,  or  only  by  a  few  who  went  to  him.  If  only  by  a  few, 
nothing  of  what  wat  4oQe  before  him,  even  by  those  who  were  igno- 
rant, would  stand.  For  then  it  would  be  a  careless,  and  therefore 
inexcusable,  error  not  to  know  that  which  very  many  know,  and  which 
anyone  could  have  known  by  diligent  enquiry,  I.  nee  supina  h.  I,  regula 
9  §  sedfacti  ^  ff  de  juris  etfacti  ignor.  (Dig.  22.  6.)  arg.  I.  item  si  7  § 
proinde  et  si  7  ff.  de  senatusc.  Mncedon.  (Dig.  14.  6.)  and  because  jnst  as 
no  one  ought  to  be  ignorant  of  the  condition  of  him  with  whom  he 
contracts,  so  also  neither  of  the  condition  of  him  before  whom  he  con- 
tracts and  passfs  an  act,  I.  qui  cum,  alio  19  ff.  de  reg  "juris  (D.  50 
17.)  Also,  because  as  jurisdiction  or  public  power  cannot  be  given,  by 
the  pacts  of  private  persons,  to  him  who  has  it  not,  therefore  what  has 
proceeded  from  such  a  one  would  be  useless,  L  prlvatorum  3  C.  de 
jurisdict.  omn.jud.  et  f(^o  competente  (C.  3.  13.)  Jflor  can  it  be  given 
by  a  private,  and  therefore  not  a  common,  error;  lest  otherwise  what 
not  even  consent  could  have  expressly  done,  error  should  effect  by  the 
exclusion  of  that  consent.  But  if  the  person  was  considered  by  all  or  by 
very  many  to  be  a  drawer  of  public  instruments,  or  a  magistrate,  it  must 
then  be  seen  whether  he  obtained  the  title  of  magistrate  or  drawer  of 
public  instraments  from  those  who  have  the  power  of  creating  such, 
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iJthongh  there  ifeas  a  legal  impediment  in  him  created,  bo  that  he  could 
not  be  created  :  or  whether  such  an  office  was  tiever  truly  given  to  him. 
For  if  it  was  onlj  commonly  believed  th<)t  he  had  been  appointed  as 
ftuch^  whereas  it  had  not  happened  in  reality,  this  mere  common  error 
of  all,  or  of  most,  private  i^ersons  cannot  constitute  one,  who  is  it  not,  a  - 
jbnawer  of  public  instruments  or  a  magistrate:  for  this  reasoa   that 
individuals  erring  privai^ely  are  nevertheless  t^  be  considered  as  indi- 
viduals, nor  can  they  be  taken  collective^',  since  they  did  not  do  any 
common  transaction  in  error,  and  no  common  error  of  theirs  is  apparent. 
Thence,  although  all  may  have  erred,  all  yet  are  taken  as  indiviifaals 
w.nd  private  persons.     The  reason  above  adduced  from  I,' SO,  dejtirisdict. 
omn^jud.  ( C.  3. 1 3. )  has  also  force  here.  And  certainly  if  only  this  com mon 
error  were  sufficient  for  the  validity  of  what  was  done,  the  Emperors 
would  not  so  much  claim  it  as  a  mark  of  their  liberality  that  a  testament 
should  be  upheld,  6ne  of  the  witnesses  to  which,  in  addition  to  other  suit- 
able witnesses,  was  a  slave  who  was  believed,  according  to  the  optdiou 
of  all,  to  be  free,  §  sed  cum  cdiquis  7  Instit.  de  testament  ordinandi  (Inst. 
2.  10.)     Nor  is  it  repugnant  to  this  that  error  is  said  to  make  law.  in 
I.  guppeUectiliS  §  ulLJf.  de  »upeU.  leg.  (Dig.  33.  10.)  and  that  the  excep- 
tion founded  oh  th^  Senatum  Consultum  Macedonianum:  deases  if  any 
one  had  lent  money  to  him  who,  not  on  an  empty  opinion,  bat  in  the 
belief  of  most  persons,  was  thought  to  be  tbe  €ather  of  a  family,  I,  d 
qtUs  Sff.  de  Senatusc,  Maced.  (Dig.  14.  6.)     For  in  d,  I.  S  de  fiupdlectUi 
legata,  tbe  common  error  of  the  people  as  to  the  signification  of  a  word 
is  said  to  make  law,  because  it  is  known  that  words  have  force,  pot  by 
public  authority,  but  by  popular  use.     And  that  anyone  is  a  paterfa- 
milias or  a  filiusfamilias  depends  more. on  Uie  will  of  private  pur^ons,  * 
on  fortune,  on  death,  and  other  accidents,  even  if  there,  bo  no  added 
public  authority  :  so  that,  therefore,  the  conimon  opinion  of  the  people 
more  readily  excuses  one  who*  errs,  and  thus  gives  credence.     9nt  if 
anyone  were  appointed  to  the  office  of  a  drA,wer  of  public  instrunt^nts 
or  a  magistrate,  by  those  who  had  the  power  .to  make  him  so,  bat  who, 
owing  to  a  common  error,  did  aot  know  of  an  impe^i^^oi^^  which  either 
made  the  appointee  incapacitated  from  the  beginning,  or  which  caused 
him  to  become  unsuitable  after  the  office  bad  originally  been  risrhtly 
conferred,  then  he  who  knowingly  aspired  to'  th^  office,  or  rc*tain^d  it 
contrary  to  law,  is  to  be  pni^ished  with  a  fitting  punishment,  L  Praes. 
2  0,  81  servus  awt  liheHus  ad  decurionai.  aspiras.  (C.  10.  32.) ';  bat  yet 
everything  done  before  such  drawer  of  puljlic  instruments  or  magistrate 
nevertheless  remains  unshaken,  on  .equitable  and  humane  [jrniciplesy 
whether  it  have  been  done  merely  by  those  who  were  ignorant  of,  or 
even  by  those  knowing  of  the  impediment,  for  perhaps  it  vva«i  but 
known  to  few.     And  this  approval  is  not  on  account  pi  a  common  error, 
but  on  account  of  a  signification  or  election,  and  a  subsequent  tacit  ap- 
probation, on  a  discussion  of  the  error,  of  those  who  lave  the  powcT  of 
electing  or  approving,  as  was  before  said,  afi^reeably  to  legi  iertiae  ff.  h. 
t  (Dig.  1.  14.)  Vide  Jacob  Oothofredus  libello  singid,  ad  d.  I.  Sf,'.  h.  t. 
num.  13,  Zoezitis  ad  Pandect  h.  t.  Besoldus  delibat,  juris  ad  Pand  lihr,  1, 
»«w.  47, 2)p.  152, 153.  • 

7.  But  since  it  is  the  cnstom  with  us  that  drawers  of  public  in^trn- 
ments  are  not  only  approved  as  suitable  by  the  Counts  of  each  province, 
or  by  those  representing  the  Counts  in  the  provincial  courts,  hat  a*)  they 
were  moreover  nominately  admitted  by  the  magistrate  in  that  town 
or  place  where  they  were  about  to  exerdse  their  practice,  a  doable 


.effect  SB  imblio  inBtromente  "hteh  «*^«l,  f  '^?*""nent8  iiro  of 

amed  with  public  autboritv     K  o*h  J  J    d  ^'^  t^'t  approTBd  and 

mentB  are  vi&d^hich  h^  l«en  d4wn  1  h??.  "  ''\«'^«  *he  inatm- 

of  him  who  clothed  them  with  ^bKth^fvwJ'l*-"  *''V~"""'=« 

•or  place  than  thkt  in  which  th^Ktl!!*^^^  *"**  ^^^  '"  another  town 

pnirtioe.    With  ^g^  tele t^^dlw^'f  P^'-^'T "  *"  "^-tr  o.i 
Mi  down  that  in  no^y  do^ !^„!.'^^^^^       ''  seems  that  H  shonfd  be 

which,  for  eiMnple  a^Aw^of^hl^    f  *  ***'*'*^  **'**>  ^'^ authority 
by  the'CouUte  </H;^T^1^^*^^";*'™^vrho  ^  eonfirmi 

or  which  one.  admitted  in  eSlChad  dmwn  S  2'^"  ^1^""  ""^ ' 
an  one  is  wgarfed  Iib  a  pnWic  ^tSnlndTw^  i^  w^"'"'  ^^^  "* 
•   confidto^.like  oth.r  in^BtrumSrjkSflted   o^ 

18  founded  on  no  other  reason  than  the ZLrSth.«  ^\'^'^^^ 
jUBt  as  he  as  PrinceW  ean  bestow  nnhW^^/  conceder,  who, 

the  same  power  bn  peSons^  p^td  SS  f^h^'T'-^*^  -^^^  ^^"^ 
that  he  who  gave  this  power  Ke  dS^r  ^f  of  Ar  "  '\ ""  *'''"^°«»* 
himself  regatded  as  a  w<vate  Jr^iTi^ZT^    f  P^^l'"  instruments  is' 

«>.  J»r^«S  rDir?  Uf'itJnd/^^'"  promnciae  in  suae  3  f.  de 

.    sU^ve  to  »»otL''^L  •rtd*"noSaf''tr.T."^  *'^^^« 
power  of  b«towing  the  public  AiitMn  aVaS^'ei  i-h^  w  ^^iu*' 
.  hftnself,  he  would  not  be  able  to  secure  thS  ™  MiWwS^k  V-    Z.*?  *•**" 
i*«  54/.  <fe  TOO. , -tin,  (Die  SO  m     w«.^S?l  i'  ?'**^  ^-  '*«'«<' 

to.theVfntmrr'hii^f  t^£?tho  mi^LgX^4«J^^  ''^•'°«' 

np  thereof  belongs  to  the  "  voluntaryinrisSoi^i?^-^  ^  *  '*"'^«'" 
to  exeidae  ev%n  bey*»d  tW  HBrfK?K^?l„     '*'^'*  "<  permitted 

fifliBntly  oompaned  with  d  Tolunterv  iurisdio«<v;  w  •*  t  tP*"*^*.  snf- 
beconside«ilSttoteten  tWs^l^SlSiSon 'iTu  ^°^^"I 
by  a  pooonsul  beyond  his  jnrisdi<*on7lSSt  /t  ^i^"^. 

oymt  all  the  proTinces?  for  everv  irovpimAi.  1,0-  4.1.  i^-  1.0  »atiK)nt7 
e^J^Ott  (Di^.  1. 16.^  Wh  is  noTSShe'ciS  tdfd'^  '*''^- 
^er«,t  provinces  aird  kin  JoS^  ^oT  tt^^'o^  W  ^^"^  **» 

reg»jd8  tb«  otiKr  qwestion  put;-X^£rlf  filtT'  ^:  ^^ 
inBtrumlnta  oreatedV  ^  PriJ4B  ol^ro^'^e^Ji  ^^^ImitS''^" 
one  town  of  that  province,  drawa  no  an  instr!»««^?^'  *°°^™»tted  in 

departed  from,  ainoe  in  the  vear  1608  292^?!i  ^o.  **  ^"^  •»«° 
r,  it  was  decreed  by  the^aK Si^Lut'' sioAl^e  •  ^^^i'^ 
in  the  mBtrumont  creating  such  officers  thi  S^Vshouid  „Jf  1""^^ 
their  calling  in  any  town  or  district  of  HolW  mW  h°t-  *"'"* 
~«iy  obtain^i  the  writtan  oo«ont  of  ^f^^^^i^^'J^;^  ^^ 
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no  penalty  of  nullity  is  found  adcted.  Nor  wiUyou  vi^tly  snppo^  thai 
any  penalty  should  seem  to  be  understood :  for  the  prohibiting  words  are 
not  directed  against  those  who  contract  or  do  the  act,  but  against  tie  t*" 
drawers  up  of  these  public  instruments  themselves  :  i^nd  a  penalty  of 
Anility  would  not  recoil  on  the  drawer  doing  what  was  forbidden^  but 
Epon  the  hea(1  of  the  private  parties  themselves.  Nor  is  it  probable 
that  tha  Counts  would  have  either  wished  to  diminish  the  power  pf  t)ie 
court  over  tioie  whole  province,  or  th«  faith  of  the  drawers  con^rmed  by 

*  the  approval  of  the  court,  by  denying  foree  to  instruments  drawn  up 
witjiin  the  province  ;  but  it  is  rather  to  be  supposed  that  they  should 
haye  determined  to  study  the  honor  and  authority  of  the  magistrates 

»and  rulers  of  every  town  and  distriot^  and  that  they  would  have  wished 
to  guard  that  the  alien  scythe  o£  strangers  should  not  mow  down  tleir 
harvest, — strangers  who  perhaps  had  guaranteed  their  faith  and  skil^ 
to  a  lasser  universitas  of  men,  Jacob  Goreu  ohserv.  37,  Henric.  Kinschat 
responsQ  49,  Oroefiewegen  cbi  Orotium  manvduct  ad  jurisprudmiL  ^M. 
libr.  2,  cap.  17,  num,  8,  ImbeHus  Instil,  Parens,  lihr.  1,  cop.  70,  .fiuwi. 
2,  ibigue  in  notis.  .  *  ^l> 

8.  It  is  clear  that  the  urban  Prsetors  nowadays  havis  scarcely, any- 
thing  in  common  witii  the  Boman  Prsators^  nor  are  they  judges,. but 
rather  more  eminent  ministers  of*  justice,  similar  to  our  advc^pates  of  Ike 
fisc,  a&d  therefore  the  acoiisers  in  deliots,  present  at  examinations  and 
questioningB  of  prisoners  i  in  some  places  they  arQ  even,  as  it  ^ere,  th^ 
directors  of  the  eoUege  of  judges.  Vide  OhrisMnaeuM'  ad  L^.  Meohlin, 
tit,  1,  art,  1,  num,  6,  Oro^newegen  .adh  2,  C,  de^ustod,  resum,  ei  adl,  I^ 
ff,  de public,  fudic,^  Patdue  Voet  od  §  7  Inst,  dejure  naik  geid.  ei^ civil.* 

Title  XV.  •  trieats  of  4}he  office  ol  the  Pltefect  of  the  Watol^. . . 

■ritte  XVt.      99        ,t        »     '  »  Proconsul  and  Iiegate.      • .       • 

«  • 

TideXVlL.   „      •  ;,  •     -„        „  Augustal  PrBefeok  •  % 


• 


• 


TRil©  XVIII.  „        ,,       .„        „  Presidtots  of  Provinces. 

•  •       "       ,  •  f  » 

TiilaXIX.      „       :„  «r     ,|        ,•  Pixxmraioc  of  the  Empsro^ 

.   •    .         .  •         .   •      * 

TiileXX.^      „        I,      ,  „'        „  Juridical  assistant  of  the  Au^^tine 

Praafect. 

Title  XXt.  *  y,         )f  *   ^ »»  of  him  to  whom  jurisdiction«is  coihmitted 

(See  Xitle  on  Jurisdicfion ;  post. ) 

•     Title  XZIi.    9,     .   „         ,9  of  the  Assessors  to  the  higtierMagistrateB. 

[All  which,  not  being  of  present  application,  is  not  translated.} 
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BOOK  II.    TIT.  I. 


ON   JDRISDICTION. 


SUMMAEY. 


1.  What  '* jurisdiction  *'  is,  in  the  narrower  and  wider  sense  of  tlie  word?  who  have 

it,  and  who  have  it  not?  and  in  what  respects  ** juriadusUo  "  is  to  be  dia- 
tingnished  from  ^^notio."  In  its  widest  sense  it  is  the  public  power  of 
adjudging  and  executing  in  civil  and  criminal  cases.  Exercised  by  Senate 
and  Princeps.    Arbitrators  have  it  not,  for  they  cannot  execute. 

2.  What  pertains  to  mere  "fwtio**?   By  the  later  law  even  magistrates  adjudicating 

and  doing  what  were  commonly  matters  of  *' notio*'  did  so  by  force  of  juris- 
diction, e.g.,  oath,  valuation  of  destroyed  goods;  judgment  on  confession, 
equal  to  proof;  ordering  securities:  ordering  deposit  of  thing  in  litigation. 
But  if  they  commit  tliem  to  judges  designated  by  Justinian,  the  latter  acted 
by  the  *•  j«r«  no/iontx,"  and  not  "jure  juritdiciumU" 

3.  Jurisdiction  is,  (a)  volwntary ;  (h)  ecntentiom.     For  (a)  the  assent  of  both  parties 

is  essential ;  for  (6)  the  dissent  of  either ;  although  (&)  sometimes  has  place 
where  both  sides  consent,  e.r/.,  divisory  actions.  Differences  between  (a)  and  (b) : 
(a)  needs  no  tribunal,  time,  place ;  is  exercised  on  holidays,  and  for  oneself 
and  out  of  one's  province. 

4.  Some  acts,  however,  are  intermediate,  and  cannot  properly  be  referred  to  either 

vuluritary  or  contentious  jurisdiction,  e.^.,  giving  tutor ;  decree  as  to  alienation  of 
ward's  goods;  oompromiite  as  to  testamentary  aliment;  registration  of  donations ; 
opening  will ;  tender  of  money  in  Court.  Yet  even  these,  if  a  hearing  is 
necessary,  or  discretionary  right  given,  are  more  contentious.  Where  no 
opponent,  or  may  be  done  in  holidays :  more  voluntary. 

5.  Jurisdiction  is  also  either  (c)  civH  or  (d)  criminal.    Criminal  jurisdiction  often 

called  "  merum  imperium" 

6.  The  third  division  of  jurisdiction  is  either  (e)ordinaryf  t.e.,  by  original  magisterial 

law,  or  by  custom,  or  (/)  extraordinary  or  legal ;  flowing  from  a  specific  law. 
Examples  given  of  (/) :  viz.,  criminal  jurisdiction ;  appointment  of  tutor ; 
decree  as  to  alienation  of  ward's  goods ;  compromise  as  to  testamentary  aliment. 
To  be  competent  by  the  original  law  of  the  magistrate  is  thus  different  to 
being  competent  by  a  special  law. 

7.  A  very  leading  distinction  is  (g)  original,  (h)  derived ;  (gr)  being  what  one  has  of 

his  own  right,  and  (h)  by  another's  favour.  The  mandant  can  delegate  to  any 
suitable  person,  and  either  his  whole  jurisdiction  or  a  part. 

8.  Such  jurisdiction  as  is  specially  granted  by  a  law  cannot  be  delegated.    Nor  can 

criminal  jurisdiction,  except  in  case  of  absence,  in  which  case  the  lex  Julia  de 
vi  has  made  special  provision  for  its  being  done. 
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9.  It  is  Bhe¥m  that  oriminal  jurisdiction  also  can  be  delegated  in  case  of  illness. 

Whether  jurisdiction  can  be  delegated  on  the  ground  of  very  long  illness,  is 
a  point  of  doubt.  Voet*s  opinion  is  yes,  inasmuch  as  the  public  business 
suffers  as  much  from  delay  caused  by  illness  as  by  absence.  It  will  be  observed 
that  he  again  partly  founds  on  the  statute  of  the  hx  Julia  de  vi  (but  see 
§  10).  Those  ill  and  incapable,  or  by  law  considered  as  virtually  absent, 
though  physically  present.  Sick  tutors  have  others  substituted  for  them,  and 
syndics  of  corporations.  The  fact  that  in  one  case  occurring  in  the  Homan 
law  delegation  was  specially  prayed,  on  account  of  delay  through  illness,  Yoet 
thinks  is  np  reason  for  concluding  that  no  delegation  could  have  taken  plaoe 
without  such  special  prayer.  And  he  is  confident  that  it  cannot  be  otherwise 
proved  necessary.  [Very  rarely  does  Voet  use  this  strong  term,  "  oonfido," 
usually  satisfying  himself  with  the  expression  of  his  opinion,  or  its  argu- 
ment— Tratuif,'] 

10.  Those  are  wrong  who  confine  this  delegation  by  reason  of  absence  to  the  lex 

Julia  de  vi.  Not  only  can  that  particular  criminal  jurisdiction,  but  every 
other  also,  be  delegated  in  case  of  infirmity. 

11.  Delegated  jurisdiction  cannot  be  again  delegated  by  the  mandatory.    No  magis- 

trate can  of  his  own  will  abdicate  to  another.  And  in  reference  to  this  Yoet 
explains  2.  5.  C,  dejudiciis, 

12.  To  this  rule  there  are  two  exceptions :  1.  A  judge  appointed  under  the  Princep*8 

autograph  oould  delegate.  These  named.  The  reason  of  the  exception  ia 
that  they  exercise  an  original  jurisdiction.  2.  Where  the  delegator  gave 
special  authority  to  sub-delegate. 

13.  Delegated  jurisdiction  is  not  given  by  law,  but  confirmed.    The  I, pen,  ff,  de 

judieiis  elucidated. 

14.  Jurisdiction  proceeds  from  (a)  grant  of  the  Princeps,  (h)  agreement  of  parties, 

(c)  prolongation.  Private  pact  cannot  give  jurisdiction  to  one  who  has  no 
juriddictiun  at  all ;  but  it  may  extend  or  **  prolong  **  the  jurisdiction  of  one 
who  has  it  within  certain  limits  to  be  agreed  on. 

15.  Extension  of  jurisdiction  may  be  to  a  judge  knowing  or  not  knowing  it,  or  to 

one  who  wrongly  thinks  he  has  jurisdiction.  The  consent  of  the  judge  who, 
but  for  such  extension,  would  have  heard  the  case  is  unnecessary,  if  the 
Court  renounced  were  introduced  for  litigant's  own  benefit.  If  otherwise, 
it  is. 
IG.  Such  extension  is  also  rightly  made  by  the  lesser  magistrates,  and  by  manda- 
taries of  the  jurisdiction ;  provided  the  jurisdiction  has  been  generally 
delegated  to  them,  and  not  merely  one  act  In  which  latter  case  the  general 
rule  of  law  of  mandate  holds ;  viz.,  that  the  terms  of  a  mandate  cannot  be 
exceeded. 

17.  Such  extension  cannot  be  made  by  colleges,  to  whom  only  certain  causes  are 

delegated ;  nor  by  privileged  Courts. 

18.  It  can  be  made  by  tacit  consent,  as  well  as  express.    Tacitly  by  both  parties 

knowingly  and  wittingly  goiug  to  a  judge  who  has  no  jurisdiction  (to  save 
a  double  trial),  or  by  the  similar  course  followed  unknowingly  and  in  error, 
provided  litit-eonteetatio  had  taken  place  before  a  judge  to  whom  jurisdiction 
could  competently  be  prorogated.  The  law  then  implies  consent  fiom  the 
Utis-eontettaUOf  for  there  can  be  no  exception  to  the  jurisdiction  after  Zi7/a- 
oontestatio.    That  is  an  initial  objection.    L.  4  of  the  0.  h.  t.  explained. 

19.  Objections  to  the  preceding  view  answered.    One  objection  is  that,  us  a  general 

rule,  what  is  done  by  an  incompetent  judge  does  not  bind.  We  mu:it  there- 
fore here  inquire  whether  the  deciding  judge  had  no  jurisdiction  at  all,  or 
only  no  particular  jurisdiction.  If  the  former  case,  all  done  is  null ;  but  not 
so  in  the  latter,  if  there  has  been   consent,  or  litis- contestation  in  error. 
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Sentences  even  ipto  Jure  null  must  nowadays  be  appealed  fh)m,  unless  the 
defect  proceeds  from  want  of  jurisdiction. 

20.  If  a  plaintiff  call  an  unvrilling  defendant  to  a  judge  incompetent  specially,  but 

who  could  proiogate,  the  defendant  would  not  be  taken  as  prorogating  the 
jurisdiction,  unless  he  litis-contegtated  (See  22). 

21.  An  arrested  person  does  not,  by  giving  security,  prorogate  the  jurisdiction. 

Security  he  gives  only  to  secure  liberty,  and  for  nothing  else.  And  where 
the  action  is  incompetent  there  the  declinatory  exception  may  be  pleaded^ 
notwithstanding  the  giving  security. 

22.  But  if  the  defendant  demand  security  from  the  plaintiff,  or  pniys  time,  he 

acknowledges  the  Court,  and  cannot  again  declare  it.  He  must  pit  ad  the 
declining  exception  alone.  If  with  other  pleas,  it  is  futile.  If  dilatory 
exceptions  admitted,  he  can,  when  their  time  has  elapsed,  be  re-arrested  for 
the  same  cause. 

23.  A  plaintiff  who  has  called  a  defendant  to  a  competent  judge,  or  even  to  a  non- 

competent  one,  cannot  then,  the  defendant  being  unwilling,  transfer  the  suit 
to  another  forum,  although  the  defendant  has  not  yet  contested  the  suit  with 
the  plaintiff!  Although  the  contrary  be  anywhere  said  to  be  the  practice  of  the 
Court 

24.  Yoet  justifies  this  his  view  by  argument  against  the  contrary  argument  that  if 

a  plaintiff  can  change,  or  at  any  stage  withdraw,  his  suit,  so  also  he  can 
change  Court.  The  one  thing  he  shews  is  not  the  necessary  consequence  of 
the  other. 

25.  He  is  not  considered  to  have  prorogated  the  jurisdiction  who  brought  a  suit,  on 

the  compulsion  of  the  pretor,  or  excepted  to  an  incompetent  judge.  Unless 
it  was  a  case  where  he  could  have  appealed  on  account  of  such  compulsion 
and  did  not.  Non-appeal  or  non-appearance  bars,  unless  the  want  of  juris- 
diction was  very  evident,  in  which  case  the  sentence  is  unjust  and  of  no 
effect. 

26.  Where  there  is  a  pact  not  to  except  to  a  Court  it  must  be  adhered  to ;  and  if 

defendant  then  still  pleads  incompetent  Court  plaintiff  can  reply  **  the  pact " 
not  to  take  advantage  of  such  incompetency.  Nor  in  Voet's  opinion  is 
A&icanus*  opinion  in  Dig,  2.  1.  18.  opposed  to  this.  An  attempt  made  by 
some  to  reconcile  Z.  18,^.  h.  L  (D.  2. 1.)  and  I  pen.  C.  de  pactis  (C.  2.  3.)  is 
mentioned  by  Voet,  but  disapproved  of.  A  judge  already  had  recourse  to 
can  be  departed  from  by  mutual  consent.  An  arbitrator  can  be  had  recourse 
to,  and  departed  from  to  a  judge,  and  that  judge  again  left,  by  common 
consent  If  a  defendant  deliberately  omit  taking  the  exception  of  incompetent 
Court,  the  judge  rightly  proceeds  to  adjudication. 

27.  Yoet  proposes  his  own  reconcilLition  of  thoHO  passages  [see  his  own  concluding 

words  at  the  end  of  the  paragraph  in  text]. 

28.  A  prorogation  made  by  pact  binds  the  heirs  of  the  prorogant.    Reasons  stated : 

(a)  heir  succeeds  to  deceased's  pertona  and  rights ;  (h)  everyone  contracts  for 
heirs  as  well ;  {o)  heir  must  be  summoned  where  deceased  should  be.  In 
the  case  of  an  Ultrajectine,  however,  the  opposite  rule  prevailed. 

29.  The  widow  of  a  prorogant,  and  her  second  husband,  is  bound  by  the  law  of  the 

marital  power,  by  tlie  act  of  her  deceased  husband,  according  to  our  modem 
law.    But  not  according  to  the  law  of  the  Ultrajectine  s. 

30.  It  is  a  point  of  doubt  whether  a  surety  is  bound  by  the  prorogntionof  his  principal, 

unless  it  were  expressly  agreed  in  the  deed.  Voet  is  of  the  negative  opinion, 
differing  from  Van  Leeuwun,  who  says  there  is  a  decision  of  the  Court  to  that 
effect.  Voet  shews  that  this  decision  is  based  on  exceptional  reasons,  stated 
in  the  judgment.  Voet's  reasons  are  :  1.  Simple  surety  not  necessarily  cited 
to  principals  domicile ;  2.  Suretyship  being  of  strict  law,  x\'hat  is  not  expressed 
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is  not  underetood ;  8.  Surety  keeps  privilege  of  own  forum,  even  where  he  is 
surety  for  a  principal  already  elsewhere  sued ;  4.  Surety  elsewhere  resident 
is  not  considered  a  suitable  surety,  unless  he  renounce  his  own  forum ;  and 
can  be  rejected  on  that  ground. 

dl.  A  general  prorogation  suffices  unless  a  special  one  is  desired  by  statute,  which 
necessity  has  been  laid  down  by  the  provincial  Courts  of  Holland  and  certain 
other  regions,  but  is  unnecessary  in  other  intermediate  tribunals  of  HoUand. 
In  the  ultrajectine  Courts  a  general  formula  buffices. 

32.  Prorogation  is  of  no  force  if  made  by  one  who  neither  is  in  the  territory,  nor  has 
goods  there.  If  he  is  in  the  territory  he  is  bound  to  appear  on  a  mere  citation, 
without  apprehension  of  goods  or  person. 

S3.  Prorogation  considered  with  reference  to  place,  ftme,  ^pertons,  and  things,  which 
are  the  four  limits  of  jurisdiction.  First  as  to  plaee.  There  can  be  no  proro- 
gation as  to  place.  No  magistrate  can  pronounce  judgment  out  of  his  territory 
even  by  consent  of  parties.    Out  of  his  territory  he  is  but  a  private  person. 

34.  Nor  in  respect  of  time.     A  magistrate  whose  time  is  up  must  give  way  to 

successor,  and  is  thereafter  only  a  private  person.  Only  one  ezceptioui  stated 
in  text. 

35.  But  in  respect  of  persons  it  can  be.    They  can  consent  to  another  jurisdiction. 

And  in  respect  of  quantity.  They  can  consent  to  excess.  Only  one  exception, 
stated  in  the  text. 

36.  Certain  cases  are  stated  according  to  modem  law  in  which,  by  special  law,  proro- 

gation is  disapproved,  as  in  the  case  of  insurance.  In  other  cases,  there  were 
amounts  (stated)  below  which  jurisdiction  could  not  be  prorogated. 

37.  In  criminal  cases  prorogation  is  mostly  in  vain,  for  as  to  crime  there  is  no  privilege 

of  place,  dignity,  or  Court. 

38.  Jurisdiction  granted  includes  the  grant  of  whatever  is  needed  for  exercising  it, 

f .6.,  *'  trnpenum,'*  or  the  power  of  ordering,  forcing,  and  coercing.  This  is 
present  even  in  acts  of  voluntary  jurisdiction,  e.gr.,  adoption,  divisory  and  other 
judgments  by  consent. 

39.  This  **  imperium "  is  either  pure  or  mixed.     Pure,  is  correction  of  criminals ; 

including  death  both  natural  and  civil.  Can  only  be  exercised  by  those  who 
hnve  the  legal  right,  and  cannot  be  delegated.  Does  not  include  the  infliction 
of  pecuniary  fines. 

40.  ^  Merum  imperium  *'  does  not  consist  only  in  punishment,  but  in  trial,  &c.    In 

civil  oases  there  la  room  for  compromise,  payment,  arrangement  with  your 
adversary.    But  in  criminal  cases  not ;  all  goes  by  force  and  compulsion. 

41.  Roman  municipal  magistrates  had  not  *^  merum  imperium^"  but  only  the  higher 

magistrates.  By  our  law  all  magistrates  have.  The  provincial  Courts  of 
Holland,  however,  do  not  exercise  it  in  their  own  names,  but  of  the  Courts. 

42.  Mixtum  imperium  also  has  the  authority  of  executable  jurisdiction.    To  it  belong 

nomination  of  judi^es,  forcing  judges  to  adjudicate,  reatitutio  in  iniegrumj  com- 
pelling to  give  securities,  execution,  judicial  sentences,  taking  pledges,  fines, 
civil  imprisonment 

43.  Imperium  mixtum  is  really  distinct  in  its  nature  from  jurisdiction,  although  it  is 

true  some  things  partake  more  of  the  one  than  of  the  other. 

44.  Yoet  goes  on  more  fully  to  shew  by  argument  that  mixed  imperium  is  distinct 

from  jurisdiction. 

45.  Jurisdiction  is  often  now-a-days  considered  as  something  patrimonial  and  passing 

by  succession,  &g,  ;  is  divided  into  highest,  middle,  and  lowest.  By  what 
legal  remedies  it  is  defended,  and  who  have  treated  of  it  at  length  according 
to  modem  usage. 

46.  Jurisdiction  is  exercised  over  those  who  are  subject  by  reason  of  being,  or  having 

goods,  in  the  territory.    One  pronouncing  judgment  beyond  his  territory,  or 
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on  those  set  in  his  territory  and  hoving  no  goods  there,  may  be  disobeyed  with 
impnnity,  and  he  or  his  officers  using  force  may  be  lawfully  resisted  with  force. 
Jurisdiction  at  commencement  of  suit  is  sufficient ;  departure  during  it  does 
not  matter. 

47.  Oases  are  cited,  howcTer,  both  in  the  Boman  law  and  our  law,  where  judgment 

is  pronoimced  over  him  who  is  not  in  the  territory,  or  in  the  territory  of 
another  magistrate  with  his  si)eoial  consent ;  e.g.,  in  favour  of  liberty,  or  by 
special  concession  and  accord. 

48.  A  judge  cannot  exceed  his  jurisdiction  where  it  is  limited  as  to  quantity ;  if  he 

does  the  judgment  will  be  iehoUy  nulL  In  reckoning  quantity  you  must  go  by 
the  summons  and  not  what  is  owed. 

49.  When  many  quantities  are  prayed  for  by  separate  actions,  which  quantities, 

singly,  do  not  exceed  the  jurisdiction,  but  do  so  when  Itunped  together,  the 
amount  of  the  single  action  is  viewed,  and  there  is  thus  no  excess  of  jurisdic- 
tion, unless  the  oouriie  is  the  same,  e.^.,  many  years  interest  on  one  capital ; 
or  it  be  a  case  of  partners,  whose  single  shares  are  not  above  the  jurisdiction, 
but  the  total  interest  is;  or  a  case  of  divisory  actions  where  this  last  principle 
also  holds. 

50.  No  one  can  pronounce  judgment  in  his  own  cause,  nor  that  of  relatives  and  ser- 

vants, lest  affection  sliould  sway  him.  Nor  can  corporations  and  mercantile 
associations  (e.g.^  East  India  Company),  where  their  privileges  by  charter  are 
alleged  to  be  violated. 

51.  But  he  can  pronounce  judgment  if  the  adversary  consent.    A  futher  can  be  arbi- 

trator for  his  son,  then  why  not  also  a  judge  by  consent?  A  prietor,  too,  if 
there  is  any  doubt  as  to  his  jurisdiction  can  decide  the  question  himself.  And 
the  Princepe,  being  the  fountain  of  law,  and  acknowledging  no  superior,  must 
of  necessity  be  his  own  judge.  Instances  are  cited  in  which  the  Princeps  has 
so  adjudicated  in  his  own  personal  cause. 

52.  An  equal  cannot  therefore  exercise  jurisdiction  over  an  equal  or  superior  in 

matters  of  voluntary  jurisdiction.  In  contentious  jurisdiction  he  can,  if  there 
is  a  submission  to  his  authority.  Where  two  have  an  undivid*  d  jurisdiction, 
one  cannot  punish  the  other,  but  must  remit  to  a  superior.  But  an  inferior 
magistrate  can,  in  his  own  territory,  exercise  those  who  are  of  superior  juris- 
diction elsewhere,  but  litigate  or  criminate  themselves  within  his  territory ; 
for  there  they  are  but  private  persons.  So  also  as  to  their  officers  unless  it  is 
otherwise  agreed  by  convention. 

53.  How  jurisdiction  is  proved.    Yoet  refers  the  student  on  this  point  to  Mascardua, 

where  cited.  If  two  neighbouring  bailiffs  wish  to  litigate  as  to  their  confines 
of  jurisdiction,  they  must  do  so  at  their  own,  and  not  at  the  public  expense, 
unless  ordered  by  higher  authority  to  litigate. 

54.  Jurisdiction  ceases  with  the  death  of  the  person  to  whom  it  was  granted,  when- 

ever it  is  a  personal  jurisdiction.  Also  by  the  deatli  of  his  mandant  before 
execution.  For  »ueh  jurisdiction  does  not  continue  in  the  mandatories.  But 
pfltrimonial  jurisdiction  does  pass  and  continue.  Jurisdiction  ceases  also  by 
lapse  of  time.  And  by  abdication  of  office,  with  the  Princep's  consent,  but  not 
without  it. 

55.  And  by  the  revocation  of  the  grantor,  where  the  ordinary  maudnnt  revokes,  or 

the  Princeps  appoints  another  magistrate  before  the  lapse  of  the  time  of  the 
first.  A  Roman  magistrate  who  did  not  leave  the  province  on  his  successor's 
appointment  was  considered  guilty  of  high  treason.  Patrimonial  jurisdiction 
is  also  revoked  for  grave  abuse.  By  decisions,  the  heirs  were  allowed,  however, 
to  use  it  alter  the  abusing  ancestor's  death. 

56.  Jurisdiction  being  introduced  by  prescription,  also  ceases  by  prescription. 

57.  To  protect  the  jurisdiction,  there  were  different  Boman  prsstorian  edicts  :  e.^.,  De 
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(dbo  carrupio,  whereby  those  who  wilfally  (not  from  rusticity)  broke  the  pne- 
torian  tablets  were  fined  or  chastised.  Where  several  broke,  the  fine-payment 
by  one  did  not  release  the  other,  even  if  they  were  all  members  of  one  family. 
But  it  did  if  a  whole  family  only  advised.  The  adviser  as  well  as  the  breaker 
is  liable.  Tlie  action  may  be  brought  by  any  one  of  the  public.  By  modem 
law  punishments  for  such  offences  are  arbitrary.  Those,  therefore,  who 
wilfully  take  down  public  notices  from  tlie  doors,  &c.,  of  Courts,  e.^.,  edictal 
citations  and  public  announcements,  are  extraordinarily  punished  at  the  dis- 
cretion of  the  judge.  Even  an  owner  whose  goods  are  wrongly  publicly 
proscribed  cannot  tear  the  public  notice  down,  but  must  interfero  at  the  sale. 
But  if  my  goods  are  thus  wrongly  proscribed  by  private  authority,  I  can  pull 
the  notice  down.  Just  as  I  can  remove  marks  privately  put  on  my  goods 
but  not  by  judicial  authority. 


1.  ^'  JuBiBDiGTiON,"  has  recoiyed  difiEerent  descriptions  according  as  the 
word  has  been  broadly  or  narrowly  accepted  by  interpreters.  Those 
who  call  it  the  cognizance  {notio)  or  power  of  adjudging  and  executing 
causes  competent  by  the  right  of  the  **  magistrate,"  have  thus  defined, 
in  its  strictest  sense,  that  jurisdiction  which  is  opposed,  in  L  muio  6, 
§  tutoris  2,  ff.  de  tutelU  (D.  26.  1.),  to  the  jurisdiction  nominately  given 
by  law,  by  the  Senate,  or  the  Princeps.  Those  who  called  it  "  the 
power  of  adjudging,  and  executing  judgment,  in  civil  causes,"  regarded 
jurisdiction  in  a  broader  meaning,  so  that,  besides  that  jurisdiction 
which  is  competent  by  the  right  of  the  magistrate,  it  includes  also  that 
which  is  conceded  by  a  special  law,  by  a  senate-consult,  or  by  a  con- 
stitution, and  thus  opposed  to  '*  merum  imperium"  i.e.  the  power  of  the 
sword  for  the  correction  of  evil-doers,  also  called  potestas  [criminal  juris- 
diction, see  §  5,  §  89 — TransL]^  as  in  Z.  impertum  8,  ff.  h.  t,  d.  (D.  2.  1.) ; 
I.  cut  eorum^ff,  de  postulando  (D.  8.  1) ;  L  cum  hi  8,  §  aed  nee  mandate 
18,  coupled  with  pr,  ejusdem  I,  ff,  de  tranaaction,  (D.  2.  15.).  But  taken 
in  its  widest  signification,  it  may  be  described  as  *'  the  public  power  of 
adjudging  and  executing  causes,  whether  civil  or  criminal/'  or  even ''  the 
cognizance  competent  to  a  magistrate,  with  the  power  of  decreeing  and 
executing,  whether  ordinary  or  given  by  law " :  I.  si  in  aliam  7,  §  uU. 
L  8, 1.  9,/*.  de  offic,  procons.  el  legaU  (D.  1.  16.).  I,  l,ff.  de  offie,  ejus^  cui 
mand,  est  jurisdictio  (D.  1.  21.)  Also  D.  Noodt,  de  jurisdietione,  libr.  1, 
cap.  1.  That  this  *'  public  power  "  might  also  have  rested  with  the  Senate 
is  clear  from  the  argimient  in  Z.  1,  §  2,  ^.  a  quib.  appell.  non  licet  (D.  49. 2.), 
and  with  the  Princeps ;  for  he  who  is  clothed  with  the  power  of  creating 
magistrates  and  giving  jurisdiction,  cannot  be  himself  destitute  of  juris- 
diction, argued  in  Z.  unica  in  pr.  ff.  ad  leg.  Jul.  de  ambitu  (D.  48. 14.) ;  and 
that  the  Boman  principes  often  laid  down  the  law  in  their  leisure  moments 
is  beyond  doubt,  according  to  the  decrees  of  the  Princeps,  by  Suetonius, 
Tacitus,  and  others.  See  l.proxime  8,  ff.  de  his  qwB  in  test,  delent.  (D.  28. 4). 
Inasmuch  as  arbitrators  elected  by  the  mutual  promise  of  parties  to 
abide  the  award,  are  wanting  in  this  '*  public  authority,"  therefore  they 
have  neither  jurisdiction  nor  cognizance  (notio)  properly  so  called :  again 
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petty  judges  (judtees pedanei)  have  no  jorisdiotion,  but  only  "  notioy'  or 
power  of  cognizance  merely ;  for  they  are  wanting  in  the  right  to  execute, 
since  the  magistrates  themselves  execute  the  judgments  of  such  judges 
appointed  by  them :  L  a  Bio  Pio  15.  in  p.  ff,  de  re  judicata  (D.  42.  1.), 
I.  ult,  C,  ubi  et  apud  quern  cognit.  in  integr.  restitut.  (G.  2.  47.).  That 
the  word  *'  notio  "  has  a  broader  signification  than  the  word  "jurisdiciio  " 
is  beyond  doubt,  since  "  notio "  includes  both  "  cognitio "  and  •*  Juris- 
dictio  " :  L  notionem  qq,  ff,  de  verhor.  eignif,  (D.  50,  16),  and  pertains  even 
to  those  who  have  no  jurisdiction  (I,  ait  prcetor  5,  ff.  de  rejudic.  (D.  42, 1), 
{.  ult.  C.  vbi  et  apud  quern  cognit.  in  integr.  restitut.  (D.  2,  4),  so  that  it 
may  be  considered  a  genus,  comprehending  jurisdiction  under  it,  and 
opposed  to  jurisdiction  "  cognitio  "  or  simple  "  notio."  And  as  ^*  juris- 
dictio  "  applies  not  merely  to  civil  but  to  criminal  causes,  as  will  be 
shewn  by  many  examples,  it  is  not  surprising  that  civil  jurisdiction  is 
often  designated  by  the  expression  "  notio :"  I.  ult,  in  fine  ff.  de.  dblig. 
et  act.  (D.  44,  7.) ;  {.  cum  hi  8,  §  1,  /.  de  transact.  (D.  2,  15.) ;  an^  that 
also  criminal  jurisdiction  falls  under  it^  as  in  1  Z.  §  initio  4,  ff.  de 
officio  prcBfecti  urbi  (D.  1.  12.),  I.  ex  omnibus  10,  ff.  de  offic.  prcesidis 
(D.  1.  18.) 

2.  Moreover,  simple  "  notio "  consists  in  the  bare  power  of  taking 
cognizance  and  adjudging,  the  execution  being  left  to  those  who  have 
'' jurisdictio :"  d.  I.  15,/.  de  re  judic.  (D.  42.  1.)  ;  d.  I.  ult.  0.  ubi  et  apud 
quern  cognit.  in  integ.  reslit.  (0.  2.  47.)  To  it  belongs  whatever  is 
necessary  to  aid  the  cognition  and  decision  of  cases.  Such  as,  for 
instance,  to  administer  an  oath  for  the  purpose  of  eliciting  truth  in 
doubtful  cases:  I.  admonendi  31,  jf.  de  jurejurando  (D.  12.  2.)  :  to  assess 
the  value  of  things  in  litigation  destroyed  by  fraud  or  blame,  to  be  paid 
by  the  defendant : — or  to  allow  the  plaintiflT,  after  taking  solemn  oath, 
himself  to  declare  the  valuation  of  the  thing  brought  into  judicial  question, 
whether  such  value  be  the  real  or  fancy  value  (ex  affectione),  in  respect  to 
the  measure  of  fraud  or  blame,  or  the  natui*e  of  every  case,  I.  videamus  4. 
et  tol.  tit.  ff.  de  in  litem  jurando  (D.  12.  8.) ;  to  exclude  the  necessity  of 
plaintiffs  proof  wherever  the  defendant  has  confessed,  such  confession 
l^lng  mostly  taken  as  enough  for  judgment :  I.  l.l.  pen.  ff.  de  confessis 
(D.  42.  1),  {.  proinde  25  in  fine  ff.  ad  leg.  Aquil.  (D.  9.  2.) : — or  when  he 
on  whom  the  burden  of  proof  lay  has  allowed  the  time  prescribed  for  proof 
to  pass  by ;  as  in  I.  1.  C.  dedilationibus  (C.  2.  12.),  to  order  the  giving  of 
security,  whether  by  way  of  judicial  securities  or  common  securities, 
whenever  the  judge  has  decreed  the  latter  to  be  taken  during  the  pen- 
dency of  the  suit,  §  1,  e^  ult.  Inst,  de  divisione  stipulation.  (I.  8.  18)  :— * 
to  order  that  the  thing  litigated  about  shall,  after  the  lawsuit  is  con- 
tested, be  deposited  in  a  sacred  building  until  security  be  given :  as,  for 
instance,  when  the  judge,  dividing  a  family  inheritance,  decrees  that 
the  joint  hereditary  documents  should  be  deposited  in  a  sacred  building 
until  one  of  the  heirs  shall,  on  giving  security,  take  their  custody  upon 
himself:  L  si  quce  sunt  5,  ff.  famil.  ercisc.  (D.  10,  12.)    If  before  the 
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ocmtesting  of  the  Uwenit  the  pnetor  bus  ordered  the  deposit  of  a  moyable, 
on  account  of  security  not  having  been  given  to  await  judgment,  imtil 
sndi  secnrity  Bhall  have  been  given,  yon  wonld  certainly  refer  this  act 
to  the  exercise  of  **  jurisdictio"  rather  than  simple  **noiio^*'  inasmuch 
as  it  has  been  interposed  by  him  who  presided  with  jurisdiction  :  L  si 
fidejussor  7,  §  uU,,  joined  to  Z.  5,  §  1,  ff,  qui  saiisd.  cog,  (D.  2.  8.) : 
§  $ed  hodie  2.  Inttit  de  taiisdaticn.  (L  1.  24.).  And  inasmuch  as  the 
pnesides  were  ordered  by  Diocletian  and  Maximian  to  take  cognizance 
and  adjudicate,  themselves,  the  discretionary  power  of  appointing  sub* 
sidiary  judges  being  left  them  to  them  only  on  account  of  very  serious 
impediments  arising :  see  I.  placet  twbisy  2  C.  de  pedan,  judicib.  (C.  3.  3.) 
all  such  acts  performed  by  the  magistrate  himself  as  if  of  his  own 
jurisdiction,  and  not  proceeding  from  a  mere  " notio"  I  think  Bhould  be 
referred  to  "jurisdiction.''  Compare  FtnntW  Treaiise  on  Jurisdiction^ 
cap,  5.  num,  2.,  and  thence  arises  the  heading  of  that  title  in  the  Code  by 
which  jurisdiction  is  given  to  all  judges,  viz. ;  the  heading  concerning  the 
jurisdiction  of  all  judges  and  what  is  a  competent  forum.  And  I  think 
that  the  old  law  and  the  bare  "  notio  "  without  jurisdiction  continued 
even  to  the  time  of  Justinian,  whenever  on  account  of  the  press  of 
business  or  any  other  just  cause,  judges  were  appointed  by  the  magis- 
trates, by  prescript :  d,  I,  2,  et  I.  uU,  C,  de  pedan,  judicibus  (C.  3.  3.),  et 
ex  noveUo  82.  cap,  1.  et  seqq. ;  for  although  specified  persons  were 
designated  by  Justinian  as  those  to  whom  cases  were  to  be  referred  by 
the  magistrates,  yet  it  is  more  correct  to  say  that  those  thus  appointed 
had,  like  the  old  petty  judges,  only  the  power  of  taking  cognizance  of 
cases  and  adjudicating  them,  but  not  of  executing :  since  you  will 
nowhere  find  in  the  said  nov.  82  that  a  right  to  execute  was  given  them, 
or  that  any  innovation  was  made  in  this  respect ;  nothing  else  is  any- 
where enjoined  than  that  they  should  hear  and  examine  cases,  and 
decide  them  by  themselves  absolving  or  condemning ;  moreover,  just  as 
by  the  old  law,  appeal  lay  from  those  thus  appointed  to  those  who 
appointed  them :  d.  nov,  82,  cap.  iUo  4.  5.  Nor  were  specific  persons 
so  designated  for  any  other  reason  than  that  no  one  who  was  inexperi- 
enced in  law  and  practice  should  be  appointed :  d,  nov,  S2  in  prcefq^ 
No  change  was  in  any  way  caused  by  the  designation  of  specific  persons 
made  by  the  constitutions  of  Zeno  and  Justinian,  because  even  of  old 
the.  choice  was  not  promiscuously  made,  but  the  pretor  only  drew  from 
five  decurifld  of  judges,  and  therefore  selectly ;  as  with  many  others,  D. 
Noodt  teaches,  de  jurisd,  libr,  1.  cap,  13.  in  pr,,  unless  where  of  old  the 
magistrates  appointed  a  petty  judge,  by  the  authority  of  the  Princeps,  and 
specially  named  in  a  particular  rescript  issued  to  the  magistrate,  I,  ult. 
ff.  quis  a  quo  appell,  (D.  49.  3.) ;  /.  1,  §  si  quis  3,  ff.  de  appellat,  (D.  49. 1.) 
3.  To  whoni  jurisdiction  is  competent,  and  what  jurisdiction  is  com- 
petent to  each  one  who  has  jurisdiction,  we  cannot  sufficiently  compre- 
hend, unless  we  first  enumerate  the  different  kinds  of  jurisdiction,  and 
its  different  divisions.     The  most  general  division  is,  that  jurisdiction 
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IB  either  voluntary  or  contentious.  The  former  is  exercised  between  those 
who  are  willing,  as  adoption,  manumission,  emancipation.  If,  howover, 
it  be  decreed  where  either  party  is  unwilling,  it  will  become  a  contentions 
jurisdiction,  without  doubt,  as  in  the  instances  Z.  nonnunquam  82,  ff,  de 
adoption.  (D.  1.  7.)  ;  I  n  cui  legatum  92,  /.  de  condit.  et  demonstrat. 
(D.  35.  1.).  Contentious  jurisdiction  is  that  which  can  be  exercised 
between  those  who  are  unwilling,  the  cognition  of  the  case  taking  place : 
L  omnes  2,  ff.  de  offic.  procons,  et  legati  (D.  1. 16.) ;  even  if,  in  fact,  it  does 
not  always  take  place  between  those  who  are  unwilling,  but  eyen  now  and 
then  between  those  who  are  willing,  especially  in  divisory  suits,  whei*e 
any  one,  wearied  of  joint-ownership,  hastens  to  the  judge,  together  with 
his  adyersary,  contends  for  a  separation,  and,  when  judgment  is  given, 
eagerly  longs  for  the  effect  and  execution  of  the  division  and  adjudica- 
tion :  org.  in  trtbus  13,  et  I  14,/.  de  judiciie  (D.  5.  1.) :  it  being  thus 
sufficient  that  the  power  of  compelling  is  there,  in  case  any  one  of  the 
parties  wishes  to  resist  and  be  refractory.  To  this  end  tend  all  the 
actions,  and  those  which  have  the  form  of  actions,  enumerated  in  L  actionis 
87,  /.  de  ohlig.  ei  action,  (D.  44.  7.).  Voluntary  jurisdiction  differs  in 
many  ways  from  that  which  is  contentious:  thus  it  does  not  need  a 
tribunal,  but  is  exercised  in  every  place  and  time,  and  even  on  holidays : 
I,  actus  8 :  0,  de  feriie  et  pen.  (C.  3.  11.).  Instit.  de  Itbertinis  (I.  1.  5.); 
nor  is  it  any  objection  that  one  lays  down  the  law  for  himself  and  his  : 
L  1.  2,  ff.  de  officio  prcBtor  (D.  1.  14.) ;  I.  «  consul  3  et  4,  /.  de  adoption. 
(D.  1.  7.) ;  I.  si  rogatus  20,  §  ult.  ff.  de  manumiss.  vind.  (D.  40.  2.) ; 
l.  tffi.  §  vJt.ff.  de  officio  consults  (D.  1.  10).  It  can  even  be  exercised  by 
a  proconsul  who  has  not  yet  entered  his  province,  I.  1.  2,  ff.  de  offic, 
procons.  et  legat.  (D.  1.  16.) :  all  which  would  otherwise  fall  under  the 
acts  of  a  contentious  jurisdiction :  d,  l.l.^^ff,  de  offic,  procons.  et  leg, 
(D.  1.  16.),  L  qui  jurisdicti'mi,  10,/.  h.  t,  (D.  2.  1.)  d.  I.  actus  8;  C.  de 
feriis  (C.  3.  12.) 

4.  It  must  be  known,  however,  that  there  are  some  things  which  you 
will  neither  wholly  refer,  with  sufficient  aptness,  to  voluntary,  nor  to 
contentious,  jurisdiction ;  but  which  seem  to  stand  as  it  were  between 
both.  Such  are,  the  giving  of  a  tutor,  the  arrogation  of  one  below  the 
age  of  puberty,  manumission  under  the  second  chapter  of  the  lex  jElia 
Sentioy  the  interposition  of  a  decree  as  to  the  alienation  of  the  goods  of  a 
ward,  compromise  as  to  future  aliment  left  by  testament,  the  registration 
of  donations,  the  opening  of  a  will,  the  tender,  consignation,  and  deposit 
of  money  in  court,  and  the  like.  In  so  far,  however,  as  even  in  these 
either  a  cognition  of  the  case  is  necessary,  or  what  is  prayed  is  not 
always  granted,  or  where  these  things  are,  not  of  sufficient  right,  done  by 
a  judge,  in  his  own  cause,  they  more  resemble  contentious  jurisdiction* 
In  so  far,  however,  as  neither  an  adversary  nor  a  direct  contradictor 
usually  intervenes  in  these  proceedings,  nor  holidays  are  regarded  as 
obstacles  to  their  performance,  arg.  I.  2,  ff\  de  feriis  (D.  2.  12.),  they 
resemble  acts  of  voluntary  jurisdiction. 
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5.  Again  jnrisdiotion  is  either  civil,  exercised  concerning  civil  causes, 
or  criminal,  concerning  criminal  canses.  And  althongb  the  latter  more 
frequently  falls  under  the  appellation  of  **merum  imperium**  of  which 
hereafter  [and  ante,  §  1 — TransL],  yet  it  is  comprehended  under  the 
widest  name  of  ^'jurisdiction;"  for  fr(Hn  the  reason  that  a  proconsul  had 
''  fullest  jurisdiction,"  XJlpian  gathers  that  the  functions  of  all  who  give 
judgment  at  Bome,  whether  as  magistrates,  or  extraordinarily,  appertain 
to  the  proconsul,  and  that  there  is  nothing  in  the  province  which  cannot 
be  done  by  him :  {.  ai  in  aliam  7,  §  cum  pleniasimam  2,  Z.  8.  L  9,  ff.  de  offic* 
procons.  et  legaL  (D.  1.  16.).  And  Am.  Yinnius  reasons  in  vain  when 
he  would  restrict  TJlpian  as  treating  only  of  civil  causes  in  d,L7;  tract, 
de  jurisdict.  cap,  1.  num.  1.  For  as  it  is  there  said  that  the  proconsul 
exercised  the  functions  of  all  who  gave  judgment  at  Rome,  it  necessarily 
follows  that  that  includes  the  functions  of  the  prcefect  of  the  ^ty,  who,  as 
the  same  XJlpian  asserts,  claimed  jurisdiction  in  all  crimes :  Z.  1.  in  pr,  ff, 
de  offic.  prcef,  urbi,  (D.  1. 12.)  Except  that  magistrates  are  said  to  err,  who 
'*  when  they  have  the  exercise  of  a  public  prosecution,  as  that  of  the  lex 
Julia  de  aduUeriis^  delegate  their  jurisdiction  to  another :  Z.  1,  ff.  de  offic. 
ejus  cut  mand,  est  jurisdict.  (D.  1.  21).  Moreover,  ''to  give  judgment" 
concerning  the  life  of  a  Roman  citizen,  or  concerning  a  parricide,  is  a 
phrase  known  to  Suetonius  and  to  Fomponius  the  jurisconsult :  Sueton^ 
in  vita  Augvsti,  cap.  32.  I.  2;  ^  et  quia  28,  ff.  de  orig.  Juris  (D.  1.  2.) ; 
Adde  D.  Noodt  de  Jurisdictione,  libr.  1.  cap.  in  fine ;  Vinnius  d.  cap.  1. 

6.  Again  jurisdiction  is  either  ordinary^  which  is  competent  to  any 
one  by  the  law  of  the  magistrate,  or  by  ordinary  law  and  custom  handed 
down  by  our  ancestors ;  or  extraordinary  or  legal,  which  does  not  flow 
from  the  law  of  the  magistrate,  but  is  conceded  by  a  special  law,  senate- 
consult,  or  constitution  of  the  Emperor.  XJlpian  fuUy  proves  this  divi- 
sion when  he  says  of  the  proconsul,  that  he  exercises  the  functions  of  all 
who  at  Rome  declare  the  law,  whether  as  magistrates,  or  eztra,ordinarily  : 
I.  si  in  aliam  7,  §  ult.  ff.  de  off.  procons.  et  legati  (D.  1.  16.) ;  although 
sometimes  that  there  is  jurisdiction  may  be  denied  in  the  laws,  for,  in 
the  narrower  sense  of  the  word,  ''jurisdiction"  only  includes  that 
which  is  competent  by  the  law  of  the  magistrate,  and  is  opposed  to 
that  which  is  given  by  a  special  law :  as  in  Z.  muto  6,  §  tutores  2, 
ff.  de  tutelis  (D.  26.  1.),  et  I.  1,  §  1^  ff.  de  offic.  ejus  cui  mand.  est  jurisd. 
(D.  1.  21.);  to  the  latter  belongs  criminal  jurisdiction:  Z.  1.  ^.  de  off. 
ejus  cui  mand.  est  jurisdictio  (D.  1.  21.),  the  appointment  of  tutor,  Z. 
muto  6,  §  2,  ff.de  tutelis  (D.  26.  1.),  added  to  I.  cui  eorum  8,  ff.  de  postu- 
lando  (D.  8.  1.) :  Z.  si  quis  8,  §  sed  etsi  5,  /.  judicatum  solid  (D.  46.  7.), 
making  a  decree  as  to  a  compromise  concerning  aliment  given  by  last  will: 
Z;  cum  hi  8,  ff.  de  transact.  (D.  2.  15.),  or  as  to  alienation  of  the  goods  of 
a  word,  Z.  1,  ff.  de  reb.  eor.  qui  sub  tut.  vel  cura  (D.  27.  9.),  joined  Z.  maU' 
data  2,  §  1,  ^.  cZ^  off.  ejus  cui  mand.  est  jurisd.  (D.  1.  21.),  or  as  to  a 
manumission  made  by  a  minor  of  20  years  old,  §  eadem  4.  Inst.  quib.  ex 
caus.  manumitt,  (I.  1.6):  the  power  of  a  provincial  magistrate  to  appoint 
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a  jndge :  for  urban  magisirateB  did  not  acqnire  this  right  by  any  Bpecial 
law,  bnt  by  authority  of  their  office,  and,  therefore,  by  the  law  of  the  magia- 
trate :  L  cum  prceior  12,  ^l^ff.de  jndiciis  (D.  5.  l.)>  But  those  things  are 
competent  by  the  law  of  the  magistrate,  which  first  led  to  the  introduction 
of  the  dignity  and  power  of  such  magistrates  for  the  use  of  the  people  and 
the  republic,  and  which,  by  the  lapse  of  time,  and  the  tacit  use  and  suf- 
ferance of  the  people,  became  so  incident  to  that  dignity,  without  any 
special  law  being  passed,  that  such  magistrates  and  their  successors  in 
office  performed  acts  of  this  description  by,  as  it  were,  the  custom  of  our 
ancestors,  although  changed  from  time  to  time  in  some  respects  by  the, 
as  it  were,  tacit  custom  of  the  people,  whence  jurisdiction  is  said  to  be 
delegated  by  the  custom  of  our  ancestors,  a  judge  appointed  by  the 
urban  magistrate,  and  the  like :  I.  more  6,  ff.  h,  L  (B.),  I,  cum  prcelar 
12,  §  1,  ff.  dejudiciia  (D.  5. 1.),  1. 1,  §  1,  jf.  de  off.  ejus  cut  mand.  estjurisd. 
(D.  1.  21.).  That  consuls  and  prietors  gave  judgment  in  towns  is  in- 
herent in  the  first  origin  as  it  were  of  their  dignity,  and  on  that  account 
it  is  clear  consuls  and  prntors  were  created  by  the  people :  I.  2.  §  cum- 
que  cofuules  27,  ff.  de  originejur.  (D.  1.  2.),  and  therefore  they  are  said 
to  preside  in  giring  judgment,  by  the  law  of  the  magistrates,  even 
although  the  olden  order  of  judges  has  in  many  respects  changed,  and 
the  habit  of  nominating  judges  has  been  introduced.  But  that  they 
should  appoint  tutors  to  wards  not  haying  them,  or  do  many  other  things 
having  reference  to  legal  jurisdiction,  was  not  competent  within  the 
scope  of  their  power,  neither  has  such  competency  obtained  by  the 
custom  and  tacit  manners  of  the  people :  but  only  by  a  new  and  adven- 
titious authority  from  the  time  that,  by  the  lex  Attilea  and  other  laws 
and  constitutions,  these  powers  were  nominately  given  them,  can  they  do 
these  things. 

7.  Pre-eminent  among  other  divisions,  but  just  as  involved  in  many 
difficulties,  is  that  division  by  which  jurisdiction  is  said  to  be  either 
proper  (original)  or  committed  or  delegated  (derived).  I  call  that  original 
jurisdiction  which  one  has  in  his  own  name,  and  not  by  the  favour  of 
another ;  whether  he  exercise  it  by  the  law  of  the  magistrate,  or  by  the 
special  concession  of  a  law,  a  senate-consult,  or  a  constitution :  I.  si  in 
aliam  7,  §  2,  ff.  de  off.  procom.  et  legat.  (D.  1.  16.),  I.  more  5,  ff.  A.  t. 
(D.  2. 1.).  Derived  jurisdiction  is  that  which  any  one  exercises  in  the 
name  and  in  the  stead  of  him  who  bestowed  it.  So  that  he  has  no 
original  jurisdiction  who  undertakes  and  executes  a  derived  jurisdiction, 
bnt  entirely  represents  another  person :  d.  I.  6.  Z.  solet  prcetor  16,  ff.  h.  t. 
(D.  2. 1.),  I.  1,  §  1, 1,  et  si  prcetor  Sjff.  de  offic.  ejus  cui  mand.  est  jurisdict. 
(D.  1.  21).  The  consequence  of  which  is  that  in  regard  to  those  things 
which  are  rightly  committed  to  the  jurisdiction  of  another,  the  mandatory 
can  almost  do  the  same  as  the  mandant,  as  for  instance  to  use  a  tribunal, 
to  give  advice,  to  appoint  a  judge :  this  you  will  find  very  fully  confirmed 
by  D.  Noodt  de  jurisdictione,  lib.  2.  cap.  9,  10,  11.  It  is  at  the  dis- 
cretion of  the  mandant  to  whom  he  will  commit  jurisdiction  (if  you  only 
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oxcept  tho  proconsul,  as  is  said  in  tit  de  off,  procone.  et  legati,  1.  16.) : 
and  tliereforo  he  can  commit  it  to  a  snitable  private  person,  or  to  another 
magistrate,  as  a  pnetor :  Z.  ei  si  prcetor  3,  L  ult,  in  fine  ff.  de  off.  ejus  cut 
mandata  est  jurisdict.  (D.  1.21.):  in  which  manner  M.  Emilias  the  pnetor, 
whoso  lot  was  to  be  abroad,  delegated  his  jarisdiction  to  his  colleague 
Attilus,  urban  prsetor,  as  may  be  seen  from  LiviuSy  lib.  24.  cap.  44.  It 
also  depends  on  the  will  of  the  mandant  whether  he  wishes  to  delegate 
his  whole  jurisdiction,  or  to  appoint  specific  persons,  or  to  delegate  a 
particular  branch  of  his  jurisdiction :  I,  solet  16.  et  I.  17,  ff.  I.  (D.  2. 1.). 
If  he  commit  his  whole  or  general  jurisdiction,  all  that  can  be  speciallj 
delegated  will  be  considered  as  delegated,  1. 1,  §  1,  joined  to  I.  pen.  ff.  de 
offic.  ejus  cui  mand.  estjurisd.  (D.  1.  21.) 

8.  Only  that  jurisdiction  can  be  properly  delegated  which  any  one  has 
by  the  law  of  the  magistrate,  and  by  his  own  right :  I.  more  5,  ff.  h.  t. 
(D.  2.  1.);  I.  1,  I  ult.  pr.ff.  de  off.  ejus  cui  mand.  estjurisd.  (D.  1.  21.) 
even  if  the  subject  matter  were  such  as  that  over  which  a  petty-judge 
could  not  be  appointed ;  for  it  is  one  thing  to  nominate  a  petty-judge, 
and  another  to  delegate  jurisdiction :  for  it  is  not  as  if  the  prsDtor  decides 
himself  when  the  petty-judge  decides,  which  he  however  does  when  his 
mandatory  of  his  jurisdiction  decides,  in  the  performance  of  the  mandate : 
and  if  the  law  draws  no  distinction  it  is  not  for  us  to  do  so.  It  is  an  ex- 
ception, however,  that  the  investigation  into  the  case  of  a  suspected 
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tutor,  although  his  jurisdiction  is  conferred  by  law,  can  be  delegated,  for 
the  benefit  of  the  ward :  Z.  cognitio  4,  ff.  de  off.  ejus  cui  mand.  est  jurisdict, 
(D.  1.  21.) ;  Z.  1,  §  an  autem  ff.  de  suspect,  tutor  (D.  26.  10.) :  as  also  the 
examination  of  captives,  which,  although  it  is  something  pertaining  to 
"  merum  imperium "  (see  §§  1  and  6),  the  proconsul  delegates  to  his 
legate  extraordinarily :  Lsolent  6. pr.ff.de off. procans.  (D.  1. 16.)  Except 
in  these  cases,  it  is  well  known  that  that  which  is  competent  by  special 
concession  of  law  cannot  be  delegated,  and  therefore  the  appointment  of 
a  tutor  cannot  be  delegated :  Z.  nee  mandante  8,  ff.  de  tut.  et  cur.  daiabhis 
(D.  26.  5.) ;  nor  the  interposition  of  a  decree  concerning  a  compromise  as 
to  aliment  left  by  last  will,  nor  concerning  the  alienation  of  wards*  goods : 
Z.  cum  hi  8,  §  sed  nee  mandare  18,^.  de  transactione  (D.  2. 15.) ;  Z.  mandata  2, 
§  1,  ff.  de  off.  ejus  cui  mandata  est  jurisdict.  (D.  1.21.);  nor  can  criminal 
jurisdiction :  Z.  1,  ff.  de  off,  ejus  cui  mand.  est  jurisdict.  (D.  1.  21.) ;  Z.  sclent 
6fff.  deprocons.  et  legaii  (D.  1.  16).  If,  however,  any  one  on  whom  the 
exercise  of  a  public  prosecution  has  devolved  has  left  on  a  journey,  he 
can  delegate  his  duties,  as  is  provided  by  the  lex  Julia  de  vi :  d.  I.  1 : 
thus  the  prefect  of  the  town  can  even  delegate  to  his  substitute,  if 
any  one  were  constituted  as  such,  as  if  laid  down  by  D.  Noodt  de 
jurisdict.  ltb»  2.  cap.  6 :  ii  no  substitute  were  nominated,  then  he  can 
delegate  to  any  one,  as  the  t^hns  are  general  in  d.  I.  1.  In  the 
same  way  as  a  proconsul  delegated  in  civil  cases  to  his  adjunct  legate, 
those  not  having  a  legate  delegated  even  to  a  private  stranger,  as 
has  been  before  said.     And  although  it  was  the  opinion  of  some  that 
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the  qnaastor  ought  to  delegato  to  the  judge  of  the  inquisition  specially 
designated  by  the  inquisitor,  as  is  said  by  Julim  Polletus  historiafori 
Bomani^  lib,  3.  cap,  7,  in  (iddiL  num.  2,  Carolo  Sigonio  de  judiciiSj  Ub,  2. 
cap.  5,  yet  inasmuch  as  the  judge  of  the  inquisition  was  neither  by  the  laws 
nor  by  ancient  custom  joined,  according  to  the  law  of  public  tribunals, 
to  be  inquisitor,  I  rather  think  that  he  to  whom  the  exercise  of  the 
public  prosecution  had,  for  good  reason,  been  delegated  by  the  inquisitor, 
was  on  that  account  called  the  judge  of  the  inquisition,  so  that  the  judge 
of  the  inquisition  and  the  mandatary  of  the  criminal  jurisdiction  was  the 
same,  and  in  every  respect  fulfilled  the  functions  of  the  mandant 
inquisitor,  even  in  the  very  drawing  of  lots  for  the  judges.  Whence  we 
simply  find  it  laid  down  in  I.  1.  pr,  et  %  l^ff.  ad  leg.  Com,  de  Sicariis 
(D.  49.  8.)  that  "he  is  joined  to  the  magistracy  who  presides  over  the 
public  prosecution,  and  is  the  judge  of  the  inquisition,"  as  if  they  were 
clothed  with  equal,  although  vicarious,  power. 

9.  Whether,  however,  any  one  is  allowed  to  delegate  his  authority  to 
another,  in  case  of  very  long  illness,  is  doubtful.  If  one  takes  the 
words  d.  I.  1,  he  will  consider  it  as  strongly  forbidden,  since  Papinian 
concludes  there  "  that  there  can  be  no  other  delegation  than  if  any  one 
had  become  absent.*'  But  if  we  more  narrowly  consider  the  reason  of  the 
proposed  exception,  it  will  be  agreed  that  it  applies  in  the  case  of  very 
long  illness,  as  well  as  in  the  case  of  absence.  For  no  other  reason  can 
be  given  for  the  lex  Julia  admitting  delegation  on  the  ground  of  absence, 
than  that  during  the  travels  of  the  magistrates  the  criminal  trials  should 
not  remain  standing  over,  and  the  prosecution  be  delayed  too  long ;  for 
in  such  case  thdy  could  not  be  disposed  of  with  the  quickness  prescribed 
for  terminating  public  trials  (concerning  which  I.  de  his,  guoa  5.  0.  de 
custody  rear,  (0.  9.  4.)  ),  nor  with  that  doctrine  of  Ulpian  laid  down  by 
him  in  L  meminine  lO^ff.  de  offic.  procons,  (D.  1. 16.),  '*  that  the  service  of 
the  province  required  that  there  should  be  some  one  through  whom  the 
provincial  officers  should  discharge  their  duties  :*'  on  which  account  the 
proconsul  whose  time  of  office  had  expired  had  to  give  judgment  and  to  do 
everything  until  the  advent  of  his  successor ;  nor  could  he  even  sooner 
dismiss  his  legate  from  the  province,  d.  I.  10.  What  difference,  I  pray 
you,  does  it  make  whether  it  is  through  absence  or  by  the  continuing 
illness  of  the  magistrate  preventing  him  from  discharging  his  public 
duties,  and  lessening  his  mental  strength  for  their  discharge,  that  the 
trial  and  decision  of  criminal  cases  is  protracted  and  postponed,  and  the 
ability  to  try  them  thoroughly  made  impossible  ?  especially  when  our 
law  lays  down  that  those  who  cannot  superintend  the  discharge  of 
business,  or  who  have  in  themselves  no  power  to  discharge  them,  should 
be  considered  in  the  light  of  absentees,  even  if  naturally  and  physically 
present,  I,  ult,  ff.  de  verb,  signif.  (D.  50.  16.)  ;  I,  ait  prcetor  23.  pr,  ei  §  rdi, 
ff,  ex  quib,  cans,  majores  (D.  4.  6.);  as  also  that  illnes  no  less  than 
absence  is  a  cause  for  the  substitution  of  other  tutors :  §  item  qui  2  et 
i  item  propter  7  ;  Inst,  deexcus,  tuf,  (I.  1.  25.).   Hence  G^ius,  treating  of  a 
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state  or  other  Tmivereity  which  had  not  an  agent  or  Byndic,  or  a  defender, 
says,  *'  And  then  also  we  understand  it  that  there  is  no  agent  or  syndic 
when  he  is  absent,  or  impeded  by  illness,  or  is  incompetent  to  act : " 
Z.  1,  §  quod  vi  2,  ff,  quod  cujusque  universitatis  nomine  (D.  8.  4.).  Nor  is 
this  otherwise  because  it  is  said  by  Ammianus  Marcellinus,  in  hook  28, 
ch,  1,  *'  that  when  business  increased  on  account  of  the  long-continuing 
illness  with  whidi  Olybrius  "  (who  was  prefect  of  the  city)  *'  was  affected, 
those  who  were  impatient  of  the  delay,  and  who  had  brought  business 
forward,  prayed  by  a  petition  sent  in,  that  the  examination  of  the  law- 
suit should  be  delegated  to  the  prefect  who  presided  over  the  grain,  and 
that  this  was  acceded  to  for  the  sake  of  quickness."  It  is  hence  clear 
that  this  was,  as  a  fact,  prayed ;  but  that  it  was  necessarily  prayed,  and 
that  the  prefect  himself,  when  afflicted  by  a  long  illness,  could  not  haye 
delegated  his  jurisdiction  at  his  own  discretion  cannot  be  therefrom 
concluded ;  nor,  I  am  confident,  can  it  in  any  other  way  be  proved. 

10.  Ineptly,  however,  do  some  restrict  the  words  d,  L  1,  ff.  ^us  cut 
fnand,  est  jurisd,  (D.  1,  21)  to  the  lex  Julia  de  rt,  in  its  case,  only  allowing 
a  liberty  of  delegation  in  case  of  absence,  but  denying  it  in  all  other 
public  prosecutions.  For  besides  the  fact  that  the  same  reason  which 
Operates  in  favour  of  the  lex  Julia  de  vi,  is  also  applicable  in  other  laws 
referring  to  public  prosecutions,  namely  that  accused  criminals,  whether 
really  evil  doers  or  innocent  persons,  should  not,  on  account  of  anyone's 
absence,  be  worn  out  unheard  in  the  squalor  of  a  gaol,  as  already  said, 
nowhere  is  that  liberty  of  delegation  peculiarly  ascribed  to  the  lex 
Julia  de  ot,  nor  has  Papinias  nominately  said  so  of  the  lex  Julia  de  ih,  but 
has  rather  said  that  by  the  lex  Julia  itself  it  is  provided  that  "  he  on 
whom  the  exercise  of  jurisdiction  devolves  can  delegate  it  when  he  sets 
out  on  a  journey."  But  it  is  no  consequence  of  this  that  what  is  found 
laid  down  by  the  lex  Julia  does  not  obtain  in  other  public  trials ;  for  it 
is  laid  down  by  the  same  lex  Julia  de  vi  that  in  respect  of  the  provisions 
of  that  lawy  those  below  puberty  should  not  be  witnesses,  nor  those  con- 
demned by  public  trial,  nor  the  like :  h  testium  8,  §  lege  Julia  5,  ff,  de 
testibus  (D.  22.  5.),  and  yet  no  sane  person  would  rightly  conclude  that 
therefore  they  would  be  fit  witnesses  in  other  criminal  proceedings.  Add 
to  this  what  Marcianus  says  in  L  1,  §  aholitio  ad  Senatusc,  TurpiU.  8,ff. 
(D.  48.  16),  that  cancellation  of  sentence  which  has  reference  to  "  merum 
imperium  "  only,  is  wont  to  be  sought  and  obtained  from  the  prassideSy 
but  that  those  who  are  present  cannot  delegate  the  cognition  thereof  to 
another ;  whence,  on  the  contrary,  you  will  rightly  deduce  that  those 
who  are  absent  can  do  so. 

11.  But  just  as  legal,  or  extraordinary,  jurisdiction  cannot  be  dele- 
gated, so  neither  can  jurisdiction  which  is  delegated  to  another  be  again 
delegated  by  the  person  to  whom  it  is  delegated,  L  ult.  ff,  de  off,  ^ub 
cui  mand.  est  jurisdict,  (D.  1.  21.) :  I,  more  5,  ff,  h,  t,  (D.  2.  1.),  because, 
as  has  been  already  said,  the  mandatory  exercises  it  in  the  stead  and 
name  of  the  mandant,  and  therefore  at  another's  favour,  having  no  juris- 
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diction  which  is  his  own ;  so  that  it  is  not  even  in  tlie  power  of  the 
mandaut  eo  to  act  that  he  himself  should  cease  to  have  jurisdiction,  and 
that  it  should  so  pass  to  the  mandatory,  that  he  should  exercise  it  as  if 
it  were  of  his  own  right ;  for  neither  oan  a  magistrate,  abdicating  his 
authority  of  his  own  private  will,  lose  it,  Z.  penult,  ff.  de  offic,  proBsid, 
(D.  1. 18.),  nor  even  if  he  could  quite  completely  do  so,  would  he  thereby 
have  the  right  of  transferring  his  authority  to  another ;  by  his  abdication 
he  would  merely  lay  aside  his  own  authority  which  would  then  be  con* 
ferred  on  another,  at  the  discretion  of  the  Princeps.  And  it  is  as  refer- 
ring to  this,  non-delegation  of  this  delegated  jurisdiction  that  I  under- 
stand what  is  said  in  L  un.  C.  qui  pro  sua  juried,  jud.  dare  darive  passe 
(C.  3.  4.),  and  especially  the  rescript  of  Gordian  in  L  a  judice  5.  C.  de 
judidis  (C.  3. 1.},  where  it  is  said  "  that  a  judge  delegated  by  a  judge  has 
not  the  power  of  delegating  his  authority,"  the  reason  being  added  that 
''  he  himself  should  discharge  the  judicial  function."  Nor  can  I  at  all 
abandon  this  view,  for  unless  by  judge  you  there  understand  the  magis- 
trate, and  by  judge^deUgaie  the  mandatory  of  the  jurisdiction,  and  farther 
by  ike  power  of  appointing  a  judge  the  power  of  delegating  a  delegated 
jurisdiction,  and  of  substituting  another  in  one's  stead,  and  unless,  more- 
over, you  construe  the  reason  given  *'  that  he  himself  should  discharge  the 
judicial  function  *'  as  if  there  were  written  "  that  he  himself  has  no  juris- 
diction of  his  own,  but  only  does  all  in  the  stead  of  another,"  and  thus  is 
not  truly  a  judge  or  magistrate,  but  only  discharges  the  judicial  func- 
tion as  a  judge  or  magistrate  does  his,  according  to  2.  1,  §  1,  ^.  de  ojffic. 
ejus  cui  mand.  est  jurisd,  (D.  1.  21.),  and  other  laws  above  cited :--  unless, 
I  say,  you  so  interpret  the  whole  law,  and  if  you  should  instead  of  that 
say  that  it  must  be  taken  to  refer  to  the  case  of  a  petty-judge  appointed, 
and  that  such  judge  is  denied  the  power  of  appointing  a  petty -judge, — 
unless  you  do  this,  the  subjoined  reason  of  the  law  above  cited  can  never 
be  accommodated  to  the  law  as  laid  down.  For  what,  I  pray  you,  would 
be  the  result  if  we  said  that  a  petty  judge  cannot  substitute  another 
judge  in  his  own  place,  because  he  himself  discharges  a  judicial  office,  or 
because  he  himself  is  a  judge?  unless  you  also  conclude  for  the  like 
reason  that  he  also  who  has  jurisdiction  by  the  law  of  the  magistrate, 
cannot  delegate  it  to  another,  and  thus  substitute  another  in  his  place 
because  he  is  a  magistrate.  That  the  expression  "  to  appoint  a  judge" 
used  in  the  Code  is  almost  the  same  as  to  mandate,  or  delegate  jurisdic- 
tion, is  clear  from  the  inscription  of  the  title,  "  those  who  for  their  own 
jurisdiction  can  give,  or  be  given,  judges,"  comparing  it  with  the  I.  unic. 
of  the  same  title,  in  which  is  only  treated  concerning  delegating  or  man- 
dating jurisdiction.  And  thus  also  are  they  called  "judges  appointed'' 
who  make  "  restitutio  in  integrum  "  by  virtue  of  a  delegated  jurisdiction : 
L  ult.  C.  uhi  et  apud  quern  cognit.  in  integ.  restit.  (C.  2.  47.). 

12.  An  eiLception  is  made  in  d.  I,  5.  C.  de  judiciis  (C.  3.  1.)  et  d.  I.  un. 
C.  qui  pro  sua  jurisdict.  jud.  dare  darive  poss.  (C.  3,  4.),  where  the  judge 
has  been  appointed  by  the  Princeps,  that  is  such  a  judge  as  he  to  whom 
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jnrifidiotion  has  been  delegiCted  by  the  Princeps  himself,  and  not  by  the 
bestowal,  merely,  of  such  a  title  or  magistracy  in  which  such  jurisdicticn 
was  adherent.  To  such  an  one  belongs,  by  peculiar  law,  the  power  of 
delegating  jurisdiction,  and  of  substituting  another  judge  for  himself: 
d,  IL  Such  judges  I  take  those  to  haye  been  whom  Faul^  libr,  5.  sent. 
tU,  5.  in  pr.  tells  us  were  prayed  for  extraordinarily  from  the  Princeps, 
and  whom  XJlpian  says  were  "  clothed  with  any  power  by  the  Princeps,*' 
and  he  immediately  adds,  "  who  preside  with  jurisdiction,"  I,  pen.  ff.  de 
judiciis  (D.  6. 1.),  and  against  whose  decrees  no  one,  except  the  Princeps 
who  appointed  them,  could  give  restitutio  in  integrum :  L  minor  18,  §  pen. 
ff,  de  minor  25  annis  (D.  4.  4.).  Such  also  are  substitutes  appointed  by 
the  Princeps,  who,  although  they  are  neither  preasides  nor  prefects,  yet 
act  in  their  stead,  and  having  received  imperial  autographic  appoint- 
ments, administer  and  discharge  thoee  duties  the  performance  of  which 
would  otherwise  have  devolved  on  the  preesides  themselves  or  the  prefects 
of  the  city.  -  For  this  reason,  where  in  L  procurator  2,  (7.  d-e  paenis  (C.  9. 
4.)  et  L  procurator  3.  0.  vibi  cauace  fiscal-.  (C.  3.  26.),  1. 1.  C.  de  pedan.  judici" 
bus  (C.  3. 3.) ;  I.  ex  consensu  23,  %ly  ff.de  appellat.  (D.  49. 1.),  mention  is 
made  of  those  procurators  of  the  Emperors  "  who  did  not  fill  the  place 
of  pnesides,"  and  to  whom,  therefore,  criminal  jurisdiction  was  denied,  it 
is  inferred  that  there  were  some  who,  acting  in  the  stead  of  the  prcBses, 
had  the  right  of  '*  merum  imperium  "  [see  §§  1.  5.  10.  11 —  Transl.].  And 
therefore  deportation  could  be  made,  according  to  XJlpian,  Z.  1,  §  a  pree- 
fcctis  4.  ff.  ddegatis  3  (D.  32.),  not  only  by  the  prrotorian  prefect  but  also 
by  him  who,  acting  in  the  stead  of  the  prteses,  took  cognisance,  by  the 
mandates  of  the  Princeps.  And  it  is  not  to  be  wondered  at  that  those 
to  whom  jurisdiction  was  committed  by  the  Princeps,  were  able  again  to 
delegate  it  to  another,  since,  notwithstanding  the  mandate,  they  exercised 
their  own  jurisdiction,  by  special  right,  and  not  another's  jurisdiction. 
This  is  manifest  both  from  that  which  Cossiodorus  in  Zt6.  6.  var.  formul.  15. 
says,  <'  that  it  is  a  jurisdiction  proper  (or  original)  which  is  given  by  the 
Princeps,"  and  from  this  fact  that  ^^ merum  imperium**  [see  §  1.  5.  10 — 
TransLI  is  found  accorded  to  those  who  take  cognizance  by  virtue  of  the 
mandate  of  the  Princeps,  d.  LI.  §  4,  j^.  de  legatis  3  (D.  32.),  which 
^^ merum  imperium**  was  not  exercised  in  another's  name,  since  it  was 
not  delegated  to  any  one.  And  this  was  peculiar  to  those  appointed  by 
the  mandate  of  the  Princeps,  because  appeal  lay  from  those  to  whom 
jurisdiction  was  delegated  to  those  who  delegated  it,  d.  I.  untc.  C.  qui  pro 
sua  jurisdict.  jud.  dare  (C.  3.  4.),  whereas  generally  appeal  lay  to  those, 
who  are  above  the  delegators :  Z.  1,  §  ult.  ff.  quis  a  quo  appell.  (D.  49.  3.). 
To  this  first  exception  another  can  be  added,  where,  namely,  he  who 
delegated  or  mandated  his  jurisdiction  conceded  to  his  mandatory  the 
power  of  sub-delegation :  that  this  'can  be  done  is  apparent  from  this, 
that  whatever  is  not  made  competent  by  special  law  can  be  delegated : 
I.  1,  ff.  de  off.  ejus  cui  mandata  est  jurisdictu  (D.  1.  21) :  but  the  power  of 
delegating  jurisdiction  to  another  is,  according  to  our  ancestral  custom. 
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not  exercised  by  virtue  of  special  law,  bnt  by  the  law  of  the  magistrate : 
L  tnore  5,  ff.  A.  t,  (D.  2. 1.).  The  consequence  of  which  is,  that  the  pnetor 
was  so  able  to  mandate  his  jurisdiction  to  another  that  the  mandatary 
could  del^ate  to  another,  not  only  his  own,  but  also  the  jurisdiction  of 
the  praetor  himself  who  delegated ;  and  thus  it  followed  that  not  only 
he  himself  acted  instead  of  the  prsBtor,  but  that,  as  a  third  person,  he 
exercised  jurisdiction  instead  of  the  prsBtor. 

13.  Besides,  although  the  law  does  not  confer  this  mandated  jurisdio- 
diction,  it  yet  confirms  it,  I.  et  quia  nee  6,  ff.  h,  t,  (D.  2.  1.),  and  there  is 
much  difierence  between  the  jurisdiction  conferred  by  the  law  and  that 
confirmed  by  it,  inasmuch  as  any  one  exercises  the  former  in  his  own 
name  and  right  by  the  &your  given  by  the  law,  whereas  he  exercises  the 
latter  in  another's  name,  and  at  another's  will,  or  at  the  will  of  a  private 
person  "  prolonging  "  it,  of  which  heroafker.  From  the  fact  that  die  law 
is  said  to  canfimi,  can  be  illustrated  the  meaning  of  Ulpian  in  L  pen,  ff, 
de  judiciis  (D.  6. 1.),  where  he  says  that  he  who  neither  presides  over  the 
jurisdiction,  nor  is  clothed  by  the  Princeps  with  any  power,  nor  is 
appointed  by  him  who  has  the  power  of  appointing  judges,  nor  is  con- 
firmed hy  any  law^  cannot  be  a  judge :  by  him  who  is  confirmed  by  any  law 
seems  to  have  been  denoted  no  one  else  than  the  mandatory  of  the  juris* 
diction,  or  he  who  had  a  jurisdiction  competent  by  prolongation. 

14.  In  the  last  place,  it  must  be  borne  in  mind,  that  jurisdiction  is 
competent  either  by  the  mere  concession  of  the  Princeps,  or  by  the 
concurring  act  of  private  parties,  or  by  prolongation.  For  although 
jurisdiction  cannot  be  given,  by  the  pact  of  private  persons,  to  those  who 
do  not  preside  over  a  tribunal,  and  have  no  jurisdiction  at  all,  L  privor 
torum  3.  C.  A.  /.  (C.  3.  18.),  yet  by  mutual  consent  it  can  be  extended  to 
him  who  was  not  clothed  with  such  jurisdiction,  as  is  laid  down  by  the 
lex  Julia  judiciorum :  so  that  this  is  a  kind  of  that  jurisdiction  which 
is  not  given,  but  confirmed,  by  the  law ;  inasmuch  as  the  lex  Julia  makes 
competent  one  who  was  otherwise  incompetent  in  such  a  case,  by  means 
of  a  prolongation  and  a  voluntary  extension  of  jurisdiction,  circumscribed 
by  the  litigants  within  certain  limits :  Z.  1.  Z.  conaewtisae  2,  §  convenire  1,  ff, 
dejudiciis  (D.  6.  1.) ;  L  I,  C.  h.  L  (C.  3.  13.)  ;  I,  «  canvenerit,  18,^.  h,  i, 
(D.  2.  1.) ;  /.  pen,  C,  de  pactia  (C.  2.  3.),  t  si  in  judicio  80,  ff,  de  judiciie 
(D.  6.  1). 

15.  This  extension  of  jurisdiction  cannot  only  be  made  to  a  magistrate 
knowing  of  it,  but  even  to  one  ignorant,  and  to  one  erroneously  thinking 
he  has  jurisdiction :  {.  consenaisse  2,  §  1,  ff.  (D.  5. 1.).  Nor  is  the  consent 
necessary  of  that  judge  before  whom  the  defendant  would  have  had  to 
be  summoned  if  no  extension  were  made,  provided  the  right  and  privilege 
of  the  Oourt^ad  been  originally  introduced  in  favour  of  the  renunciant 
and  prorogant.  It  would  be  otherwise  if  it  had  been  introduced  for 
the  benefit  of  a  higher  party,  and  therefore  not  given  so  much  for  the 
benefit  of  litigants  as  for  the  Court ;  which,  among  other  instances,  is 
(be  case  with  regard  to  the  governor  of  a  territory  having  patrimonial 
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jurisdiction,  in  which  case  there  is  need  of  the  consent  of  a  jadge,  lost 
by  another's  act  he  should  lose  jurisdiction :  Andr.  QayL  lib,  1 .  observ, 
40;  MertUa^t  practice^  lib,  4.  pL  2.  tit,  1.  cap,  18.  num,  3;  Vinnitu  de 
jurisdict,  cap,  10.  num.  8 ;  Leeuwen  cetu,  for.  part  2.  lib,  1.  cap,  18. 
num,  1, 2. ;  P.  Bort,  treatise  on  arrests,  cap,  1,  num,  16  e/  seqq, ;  Zangerus 
de  except,  part,  2.  cap,  1.  num,  362  et  seqq, 

16.  It  seems  without  doubt  that  this  prorogation  (or  extension)  of 
jurisdiction  can  not  only  be  made  by  the  greater  but  also  by  the  lesser 
magistrates;  inasmuch  as  the  latter,  also,  have  jurisdiction,  although 
more  limited :  and  this  is  sufficient,  that  prorogation  may  be  rightly 
made :  I,  1,  ff,  de  Judiciis  (D,  5.  1.),  I.  ult,  ff.  h,  t,  (D.  2.  1.),  joined  to 
L  inter  convenientes  28,  ff.  ad  municipalem  (D.  50.  1.),  and  to  this  refers 
l.  de  qua  re  74,  §  l,ff.de  judiciis  (D.  5.  1.),  which  must  be  understood  as 
not  referring  to  a  petty  judge,  but  to  a  municipal  magistrate  directed  by 
the  law  to  adjudicate  up  to  a  certain  limit,  according  to  d,  I.  28,  ff,  ad 
municipal.  (D.  50.  1.).  Nor  is  the  power  to  prorogate  limited  to  these 
magistrates  themselves,  but  goes  also  to  the  mandatories  of  the  juris- 
diction ;  since  these  also  exercise  jurisdiction  according  to  the  right  and 
in  the  stead  of  the  mandant,  and  represent  him ;  provided  that  uniyersal 
jurisdiction  has  been  mandated  to  them.  For  if  the  jurisdiction  of  only 
one  canse  or  of  particular  causes  has  bten  mandated,  I  think  that  the 
restricted  limits  of  the  mandate  would  prevent  the  power  of  the  mandate 
extending  beyond  the  thing  or  person  expressed  in  the  mandate,  for 
a  mandate  of  jurisdiction  copies  the  nature  of  a  simple  mandate,  I,  et  quia 
6,  ff,  A.  t,  (D,  2.  1.),  and  no  one  is  allowed  to  exceed  the  limits  of  the 
mandate  undertaken :  §  is  qui  exsequitur  8.  Instit.  de  mandato  (I.  3.  26.). 
This  is  also  so  by  the  canonical  law :  according  to  which  all  prorogation 
made  by  a  delegate  is  void  :  cap,  P.  et  O.  per  literas  40.  extra^  de  offic,  et 
potest,  jud.  dehgati  ;  Vinnius  tract,  de  jurisdicl.^  cap.  10.  num.  6,  7. 

17.  But  those  colleges  and  corporations  to  whom  only  certain  causes 
are  committed  for  the  purpose  of  pronouncing  judgment  (as,  for  instance, 
with  us,  the  colleges  ruling  maritime  affairs,  the  delegates  of  the  Courts, 
gecommitteerde  Baden ;  also  delegates  nominated  by  the  magistrate  of 
every  city  to  deal  with  certain  causes  in  the  town,  such  as  minor's  cases, 
matrimonial,  nautical  cases,  &c.),  cannot  rightly  make  a  "  prorogation  " 
of  those  matters  which  are  not  set  forth  in  the  public  mandate  (**  instruc- 
tion," as  it  is  called).  Whence  it  is  that  a  judge  who  has  to  try  cases 
of  robbery,  one  who  is  specially  appointed  to  inquire  and  adjudicate  as 
to  thieves,  according  to  Corasius,  Itbr.  3.  miscellan.  cap.  17.  num.  9.  is 
forbidden  to  adjudge  as  to  pecuniary  matters :  I.  solemus  61,  §  1,  ff.  de 
judiciis  (D.  5.  1.)  and  consult  Merula's  practice,  lib.  4.  part  2.  tit.  1.  cap. 
13.  num,  6 ;  Vinnius  de  jurisdict,  cap.  11.  num,  2.  I  think  that  the 
same  must  be  laid  down  as  to  privileged  Courts,  and  that  therefore  no 
prorogation  can  be  made  by  those  who  are  not  clothed  with  the  privilege 
of  a  Court  when  they  wish  to  submit  themselves  to  a  privileged  Court, 
lest  a  privilege  iotrodnced  for  certain  pereons  and  causes  should  become 
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a  common  law,  at  tho  will  of  those  wishing  to  prorogate  jurifidiction : 
Auguatin.  Barhosa  collectanea  ad  LI  C.  de  jurisdict,  num,  4  ei  teqg. 
Although,  therefore,  it  is  true  that  a  soldier  can  snbmit  himself  to  the 
jurisdiction  of  a  civil  judge,  and  clergy  to  the  jurisdiction  of  lay  judges, 
l.  pen.  C.  de  pactis  (C.  2.  3.)  (although  the  latter  was  displeasing  to  the 
canon  law :  cap,  8ignific<i8ti  18.  et  cap,  hi  diligenii  12.  exiray  de  foro  comp€L\ 
and  that  academic  students  of  the  university  may  renounce  their  privi- 
lege of  academic  Court,  provided  that  they  are  majors  while  at  the 
university :  Ampliaiie  der  Statuten  van  d'  Univeraiteyi  tot  Leyden  24 
Martii  1662,  voL  3.  placit,  HolL  I,  p.  546 :  yet  that  those  who  are  not 
soldiers,  or  clergymen,  or  students,  should  by  express  agreement  submit 
themselves  to  a  military,  an  ecclesiastical,  or  an  academic  judge,  and 
thus  make  themselves  sharers  of  the  privilege,  this  the  very  nature  of  the 
privilege  does  not  allow,  and  the  authority  competent  to  ordinary  judges 
in  their  own  territory  cannot  be  lightly  diminished  in  this  manner. 
Whence  such  plaintifib  and  defendants,  and  even  the  judges 'permitting 
it  and  adjudicating  on  it  are  to  be  punished,  as  is  laid  down  in  L  in 
criminali  5,  §  1,  C.  h,  t.  (C.  3.  13.),  joined  to  I,  ei  militaria  2.  0.  ai  a  'non 
compet.  judice  judicat,  esse  die.  Ant  Faher  Cod,  Itbr,  3.  tit.  12.  defin*  4,  8, 
10;  Graiianus  disceptat,  forens.  cap,  238.  num,  34  et  seqq,;  Reaponaa 
Juriac.  Holland,  part  1.  conail.  311.  etpart  3.  vol,  1.  conaiL  36. 

18.  Not  only  by  express,  but  even  by  t&cit  consent,  can  this  proroga- 
tion be  made,  so  that  one  prastor  can  be  had  recourse  to  for  another, 
provided  only  that  such  a  prsetor  is  had  recourse  to  as  could  lawfully 
have  been  prorogated  into  the  jurisdiction  by  the  express  agreement  of  the 
parties ;  an  urban  prietor,  for  instance,  for  a  peregrine  prsator,  or  vice  verad. 
That  this  may  be  better  understood  we  must  take  into  consideration  that 
it  may  either  happen  that  tho  incompetent  judge  was  had  recourse  to  at 
the  instance  of  both  litigants  together,  and  with  their  free  will,  or  that 
he  was  called  upon  by  the  plaintiff  only,  the  defendant  being  unwilling 
and  still   thinking  about  it.      If  by  both   together,  and  voluntarily 
(which  may  especially  happen  in  the  case  of  co-heirs,  partners,  and 
others  about  to  have  recourse  to,  as  it  were,  a  double  trial  for  dividing 
an  inheritance,  or  the  like,  according  to  I,  in  tnbua  13.  and  I,  14,  ff,  de 
judiciis  (D.  5.  1),  it  is  to  be  seen  whether  the  litigants  acted  in  certain 
knowledge,  and  were  not  ignorant  that  the  cause  in  question  belonged 
to  the  jurisdiction  of  another  magistrate,  or  whether  they  had  so  acted 
in  error.    For  if  it  is  clear  that  they  have  acted  advisedly  and  knowingly 
— if,  for  instance,  knowing  that  it  was  the  attorney  of  the  fisc  they  went 
to  him  concerning  a  private  law  suit — they  will  seem  by  such  mere 
going,  which  is,  as  it  were,  a  tacit  consent  declared  both  by  word  and 
deed,  to  have  subjected  themselves  to  a  judge  not  their  own,  even  if  no 
contesting  of  the  suit  has  yet  followed ;  just  as  much  so  as  if  they  had 
agreed  to  that  among  themselves  by  express  convention :  for  what  does 
it  matter  whether'  any  one  declares  his  consent  by  express  consent,  or 
by  things  and  deeds,  arg.  /.  de  qutbua  32,  §  1,  ff,  de  legihua  (D.  1.  8.) 
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/.  non  iantum  6,  ff,  ratam  rem  habere  (D.  46.  8.).    But  if  it  appear  to  have 
been  done  in  error,  "  prorogation  *'  will  not  Boem  to  havo  boon  made, 
since  with  him  who  errs  all  consent  is  generally  wanting :  I.  si  per  error  em 
1^9  ff'  h.  t,  (D.  2.  1.)  I,  consensine  2.  inpr.ff,  dejudidis  (D.  o.  1.)  I.  nihil 
consensui  116,  ^.  de  reg,  juris  (D.  50.  17.).     But  that  which  those  do, 
by  mere  adition,  who  know  that  a  particular  magistrate  has  no  juris- 
diction, and  yet  advisedly  go  to  him  with  a  lawsuit,  that  results  also  in 
the  case  of  those  acting  in  error  as  soon  as  litis  contestatio  follows  :  pro- 
vided it  has  been  made  before  such  an  one  as  one  before  whom  the  parties 
were  not  forbidden  to  prorogate  jurisdiction  on  the  same  subject-matter 
by  express  consent,  as  before  said ;  for  the  law  then  supplies  the  want 
of  consent  required  for  ^prorogation,"  inasmuch  as  it  imagines  and 
eonoeivos  that  the  parties  have,  as  it  were,  contracted  injudicio,  and  that 
thus  by  the  very  act  of  litis  contestatio  consent  has  intervened,  in  the 
same  way  as  in  other  quasi-contracts  the  law  conceives  consent  to  havo 
arisen  where  it  was  natunilly  wanting :  I.  licet  3,  §  idemscrihii  11. 1,  depositi 
5,  §  si  filius  2yff.  depeculio  (D.  15.  1.).     For  it  is  uudoubted  that  when 
there  is  once  a  lis  contestata,  one  of  the  litigants  can  no  longer  decline 
the  jurisdiction  of  that  magistrate  before  whom  the  trial  has  in  this  way 
begun,  because  where  a  lawsuit  had  its  beginning,  there  it  ought  also  to 
have  its  end :  L  uhi  acceptum  30,  ff,  dejudidis  (5.  1.):  and  the  authority 
of  the  laws  has  decreed  that  dilatory  exceptions,  and  the  prescription  of 
the  Court  itself,  must  be  opposed  before  lis  contestata  in  the  commence- 
ment, and  at  the  very  beginning  of  the  suit,  no  distinction  being  drawn 
between  the  knowing  and  the  erring :  L  pen.  et  ult,  C.  de  exceptions  (C.  8. 
36.) ;  arg.  L  sed  et  si  suscepit,  52  D,  de  judiciis  (D.  5.  1.),  which  is  also 
clearly  laid  down,  l.  nemo  4.  C.  h.  t.  (C.  3. 13.),  in  which  Constantino  by  his 
edict  commanded  all  provincial  magistrates  ''  that  no  one  after  litis 
eontestaJio  at  his  ordinary  seat  may  decline  the  examination,  nor  first 
implore  the  help  of  the  prfetorian  prsefect  or  the  comes  orientis,  or  any 
other  high  judge,  but  must  come  to  the  sacred  audience  chamber  by 
appeal  made  according  to  law."     Nor  is  there  any  necessity  why  we 
should  expunge  the  words  after  litis  contesiatioy  as  Oothofredas  ad  I,  6 
Cod,  Theodos,  de  jurisdictione  does.     [This  Voet  proceeds  to  argue  out, 
but  the  passage  is  not  of  present  practical  importance. — 2Vana/.] 

19.  Nor  do  I  think  that  it  is  against  these  dicta  as  to  tacit  pro- 
rogation on  litis  contestatio,  even  when  made  by  those  erring,  that  it 
is  found  laid  down  in  our  law  that  a  sentence  passed  by  one  who  is 
not  our  own  judge  does  not  bind ;  that  it  has  not  the  force  of  a  judg- 
ment; and  that  a  judge  appointed  for  a  certain  cause  does  nothing 
effectual  if  he  pronounce  judgment  in  other  causes :  Z.  1,  2.  et  I,  Jin. 
C,  si  a  non  compet.  judice  judical,  esse  die.  (C.  7. 48.)  For  it  makes  much 
difference  whether  he  has  sat  who  had  jurisdiction  indeed,  but  not  as  to 
such  persons  or  as  to  such  a  course  as  that  perchance  on  which  the  suit 
was,  and  in  respect  of  which  there  could  have  been  an  express  proro- 
gation by  consent  of  parties ;  or  whether  the  lawsuit  were  decided  by 
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one  by  whom  it  could  not  havo  boon  inquired  into,  oTen  with  the  express 
wish  and  prorogation  of  the  litigants,  inasmuch  as  he  was  either  without 
all  jurisdiction  required  for  prorogation,  according  to  what  has  been 
said  before,  or  was  only  clothed  with  power  limited  to  special  causes. 
With  regard  to  the  former,  we  may  say  that  litis  conteBtatio  made  in 
error  would  do  that  which  otherwise  the  mere  consent  given  before  liU$ 
corUeekttio  by  non-erring  litigants  would  have  done,  consent  express  or 
declared  by  the  act  of  adiUon,  nor  can  he  be  said  to  be  incompetent  who 
would  not  be  also  incompetent  by  prorogation.     But  it  is  otherwise  in 
regard  to  the  latter,  who  are  so  incompetent,  that  they  could  not  adjudi- 
cate even  by  express  prorogation :  for  then  everything  which  has  been 
determined  by  them  between  litigants  is  ipso  jure  null,  as  having  pro- 
ceeded from  such  who  were  not  clothed  with  any  power  of  pronouncing 
judgment  given  or  confirmed  by  law.     As,  for  instance,  if  military  judges 
gave  sentence  in  cases  not  between  soldier  and  soldier,  or  not  between 
civilian  plaintiffs  and  military  defendants,  but  between  civilian  plaintiffs 
and  defendants:  arg.  L  in  criminali 5,  §  1.  junct,  L  5.  C,  h,  t,  (C.  3. 13.); 
or  if  judges  were  given  by  those  who  were  without  the  power  of  giving 
judges  :  as,  for  instance,  by  the  procurator  of  the  Emperor  between  private 
persons,  for  though  he  could  adjudicate  himself  by  prorogation,  he  could 
not  give  judges  as  between  private  persons :  L  1.  C.  de  pedaneis  judic,  I,  ex 
conaenauy  23,  §  1,  ff.  de  appelkUion,  (D.  49.  1.),  joined  to  I,  1.  C,  h.  t.  L 
(C.  3. 13).    So  also  if  petty  judges  were  appointed  by  the  magistrate  to 
adjudicate  on  a  certain  thing,  or  on  something  to  be  decided  within  a 
certain  time,  were  to  decide  about  a  totally  different  thing,  or  after  the  lapse 
of  the  prescribed  time;  for  both  as  to  particular  time  and  case  is  the  power 
of  the  judges  thus  appointed  limited,  and  besides  they  have  not  juris- 
diction, but  rather  a  mere  power  of  inquiry  ("  notio ") ;  and  at  any 
other  time,  and  in  other  causes,  they  are  to  be  considered  as  nothing 
else  than  private  persons,  and  therefore  without  any  power  of  ac^udi- 
cating :  L  1.  0,  si  a  non  campetente  judice  judicaU  (C.  7.  48)  /.  cum  non 
6  C.  quando  pravoc,  nan  est  necesse  (C.  7.  64).    It  is  concerning  these 
judges  therefore,  not  appointed  by  law,  or  petty  judges  elected  for  a 
particular  case,  and  therefore  wholly  incompetent,  that  I,  2.  Z.  4.  et  tot.  tit, 
0.  si  a  non  compet.  jud.  judicat.  (G.  7.  48.)  is  to  be  received,  and  con- 
cerning other  similar  cases.     And  to  this  appertains  what  we  have  laid 
down  above  (§  17)  concerning  the  colleges  appointed  over  maritime 
aflkirs,  delegates  of  the  Courts,  and  other  similar  bodies  clothed  with  an 
entirely  limited  power  of  adjudicating  on  certain  subjects ;  and  also  that 
which  is  commonly  laid  down  by  the  pragmatics,  namely  that  sentences 
ipso  jure  null  may  even  nowadays  be  appealed  from,  unless  the  nullity 
proceeds  from  defect  of  jurisdiction :  Chroenewegen  ad  tit,  0.  quando  pro^ 
vocare  non  est  necesse,  and  the  authorities  there  cited. 

20.  Hitherto  we  have  discussed  what  the  law  is  as  to  prorogation 
where  the  plaintiff  and  the  defendant  at  the  same  time,  voluntarily  or 
erring,  have  had  recourse  to  a  judge  who  was  not  competent    But^  if 
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tbe  plaintifT  has,  for  the  purpose  of  trying  a  right,  Bolemnly  snmmonod 
ail  unwilling  defendant  before  a  judge  who  was  incompetent  to  sit  in 
that  matter,  but  was  yet  capable  to  prorogate,  I  think  we  must  lay 
down  one  thing  as  to  the  plaintiff,  and  another  as  to  the  defendant.  As 
regards  the  defendant,  he  is  not  otherwise  to  be  considered  as  proro- 
gating the  jurisdiction  than  if,  by  answering  to  the  principal  summons  of 
tbe  plaintiff,  he  has  made  litis  canteskUio^  and  thus,  as  it  were,  contracted 
in  judicio  with  his  adversary,  according  to  what  has  been  before  laid 
down  (§  18).  For  you  cannot,  from  the  in  jus  vocation  the  act  of  the 
plaintiff  only,  rightly  gather  the  .consent  of  the  party  summoned  to  the 
jurisdiction  of  the  magistrate  to  whom  he  is  summoned,  eyen  if  he  has 
fflready  asked  or  admitted  the  copy  of  the  statement  of  the  case  issued 
l>y  the  plaintiff:  Z.  nan  videtur  38,  ff,  de  judidis  (D.  5.  1.),  because 
the  issue  of  this  statement  is  not  inti^nded  for  aught  else  than  that  the 
species  of  the  coming  lawsuit  may  be  shewn,  and  that  the  defendant 
may  deliberate  whether  he  will  yield  or  contest ;  and  if  he  determine 
to  contest,  whether  he  will  defend  himself  by  dilatory  or  peremptory 
exceptions,  or  by  prescription  of  the  Court  itself:  so  that  it  is  therefore 
that  the  name  of  the  judge  must  be  inserted  in  the  statement,  I,  1, 
ff,  de  edendo  (D.  2.  13.),  concerning  which  more  hereafter  in  the  title  on 
summonsing  (Tit.  13.  Bk.  2). 

21.  But  even  if,  according  to  the  present  usage,  we  take  the  case  of  a 
defendant  detained  by  arrest,  not  even  then  does  he  seem  to  prorogate 
jurisdiction  when  he  has  interposed  security  as  to  remaining  or  satis- 
fying judgment.  For  since  according  to  the  most  approved  practice 
all  bond  of  arrest  is  loosenetl  by  the  giving  of  security,  and  liberty  of 
departure  is  given  to  the  detained  person,  so  it  cannot  be  considered  that 
security  is  given  for  any  other  cause  than  that  he  may  release  himself 
from  detention  and  enjoy  his  natural  liberty ;  not  at  all  that  he  should 
acknowledge  the  jurisdiction  of  the  judge  and  renounce  the  privilege  of 
his  own  forum :  Christinaus  ad  L,  Mechliviens.  tit,  3,  art,  6.  num.  4 ; 
Peckius  dejure  sistendi  cap,  15  ;  Coskdius  ad  I,  lyff,  si  quis  in  jus  vocaius 
non  iverit  (D.  2.  5) ;  Cancerius  variar,  resdul.  part  2.  cap,  2.  num,  195 ; 
Mcevitis  de  arrestisy  cap,  18.  num,  8  et  seqq,;  Petrus  Bart  trad,  van 
arresten,  cap,  8.  num,  17.  For  although  the  arrest  regularly  gives 
jurisdiction  to  the  judge  by  whose  authority  it  is  made,  so  that  not  even 
on  the  dissolution  of  the  chain  of  the  arrest  is  the  subject-matter  remitted 
by  htm  to  the  ordinary  judge  of  the  defendant :  Bort  d,  tract,  cap,  7. 
num,  10.  Tet  when  the  arrest  has  happened  on  account  of  such  a  law- 
suit as  by  its  own  nature,  or  on  account  of  the  condition  of  the  detained 
thing,  lies  only  with  a  particular  judge,  according  to  the  prescripts  of 
law  or  custom,  and  cannot  be  tried  by  any  other  judge,  there  is  nothing 
which  forbids  the  allegation  of  a  declinatory  exception  even  after  security 
interposed :  Bart  d,  tract,  cap,  1.  num,  16  et  seqq.  More  especially  as 
not  even  an  express  prorogation  by  agreement  would  be  permitted  or 
efficacious  in  such  a  case,  according  to  what  has  been  before  said. 
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22.  If  the  defendant,  when  summoned  himself,  demands  socnrity  from 
the  plaintiff  who  summonses,  or  prays  time  to  answer,  by  this  very  act 
the  judge  will  seem  to  be  acknowledged  as  competent,  and  the  way  to 
declining  the  jurisdiction  of  the  Court  will  be  thenceforward  closed,  as 
is  clearly  laid  down  in  the  instruction  of  the  Court  of  Holland,  art.  117. 
The  same  will  be  the  case  if,  besides  the  exception  declining  the  juris- 
diction  of  the  Court,  the  defendant  opposes  other  dilatory  exceptions,  for 
then  there  is  no  place  for  an  exception  declinatory  of  the  Court.  Even 
if  the  dilatory  exceptions  have  been  admitted,  and  the  defendant  absolved 
from  the  instance,  when  the  time  afterwards  elapses  during  which  the 
effect  of  the  dilatory  exception  lasted,  he  can  be  again  summoned  before 
the  same  judge  for  the  same  cause :  Mynnngerus  cent,  4.  cbservai.  27 ; 
Andr,  GayL  Itbr,  1.  dbserv,  33.  nam,  11 ;  Meruia  praxi^  Itbr,  4.  pari  2* 
tit  1.  cap,  13.  num,  5 ;  Menochiua  de  proBSumpt,  lUr,  2.  prtef,  19.  num* 
5,  6,  11 ;  Leeuwen,  cens.  for,  part,  2.  libr,  1.  cap.  12.  num,  2. 

23.  On  the  other  hand,  with  regard  to  the  plaintiff,  although  many 
lay  down  that  it  should  be  regarded  as  the  practice  of  the  Court  that 
the  plaintiff  after  he  has  cited  in  law  may  repent  before  the  litis  con- 
iestatio  has  taken  place,  and,  relinquishing  the  first  chosen  Court,  may 
call  the  defendant  into  another  Court :  Sonde  decis,  fris,  Itbr,  1.  tit,  7. 
de  fin,  1 ;  Leeuwen  cens.  fwen^^  part  2.  libr,  1.  cap,  26.  num,  6 :  Was^ 
senaar,  praet,  judic,  cap,  1,  num.  14.  et  num,  82  :  and  although  Donellus 
has  laid  down  the  same  opinion  as  consonant  to  the  Roman  law,  com^ 
ment.  jur,  civil,  Ubr,  17.  cap,  18.  fere  in  med, :  yet,  whatever  may  perchance 
be  the  peculiar  practice  of  this  or  that  Court,  I  do  not  at  all  doubt  that 
it  is  perfectly  opi>08ed,  at  all  events,  to  the  fundamental  opinion  of  the 
Boman  law ;  and  I  think  that  that  view  is  more  founded  on  the  truth 
which  I  find  laid  laid  down  in  Zangerue  an  exceptions,  part  2.  cap,  8 ; 
Andr,  Qayl,  lib,  1.  observat,  11.  num,  6.  et  observ,  59.  num,  6.  ei  eeqq, ; 
Peckius  de  jure  sietendi,  cap.  35.  num,  2;  Badelantius  Cur,  uUrajeet. 
decis,  79  ;  Petro  Bort,  tract,  de  arrestis,  cap,  8.  num,  29. :  viz.  that  it  is  no 
longer  free  to  the  plaintiff  after  the  citation  in  law  (tn  jus  voccUio),  and 
the  issue  of  the  statement  of  the  case  {libeUus)  that,  leaving  that  Court 
to  which  he  first  went,  he  can  call  an  unwilling  defendant  to  another 
judge,  although  equally  competent :  and  that  the  defendant  may  oppose 
to  him  so  doing  the  exception  of  the  ^^  prceventioy*  or  lawsuit  elsewhere 
raised :  indeed  the  defendant  may  lawfully  pray  that  the  plaintiff  shall 
prosecute  his  lawsuit  or  be  condemned  to  perpetual  silence.  For  since 
the  plaintiff  has  himself  commenced  to  make  a  beginning  of  the  suit 
by  a  citation  in  law,  arg.  §  ult.  Instil,  de  poena  temere  litigant  (I.  4.  16), 
he  cannot  think  that  he  has  not  acknowledged  such  judge,  by  this  his 
own  act,  as  a  judge  competent  and  suitable  for  finishing  the  lawsuit : 
and  this  not  only  where  he  has  called  the  defendant  to  one  of  many 
competent  Courts,  but  also  if  he  has  called  the  defendant  to  an  incom« 
potent  Court,  wherever  the  defendant  who  could  have  defended  himself 
by  the  exception  of  **  incompetent  judge,"  only  introduced  in  his  own 
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favour,  and  arising  to  him  by  tho  very  citation  in  law  itself,  has  chosen 
to  pass  it  oyer,  prepared  to  litigate  before  a  judge  who  is  not  his 
own.  The  very  foundation  of  reconvention,  approved  by  the  Roman 
law,  shews  this ;  for  as  it  would  seem  unjust  that  plaintiffs  should  reject 
as  against  themselves  the  judge  whose  arbitrament  they  had  thought 
should  be  observed  in  bringing  their  plaint,  and  as  on  that  account 
from  the  very  citation  in  convention  made  by  the  plaintiff,  there  was 
immediately  born  to  the  defendant,  even  before  the  litis  contestation  the 
power  of  making  reconvention  before  tho  same  judge,  so  that  the 
defendant  not  only  could,  from  the  very  beginning,  but  also  ought  to, 
bring  his  claim  in  reconvention,  in  order  that  each  lawsuit  might  run 
pari  passu  to  the  end :  I.  cum  Papipiatius  14.  C.  de  sentent,  et  interlocut, 
(C.  7.  45.)  novel,  96.  cap.  illud,  2.  /.  ^ttt  nan  cogiiur.  22,  ff.  dfi  judidis 
(D.  5.  1.) ;  Ant.  Faber  Cod.  libr.  3.  tit.  1.  defin.  11  et  39 ;  Mynsingerus 
cent.  2.  ohserv.  67.  num.  7. ;  Wassenaar  pract.  judic.  cap.  1.  num.  13 ;  it 
would  immediately  happen  that  the  right  of  reconvention,  accrued  to  the 
defendant,  would  be  taken  away,  and  rendered  entirely  vain  at  the  dis- 
cretion of  the  plaintiff,  if  it  were  in  his  power,  up  to  the  lis  contestaiio, 
to  escape,  by  repenting,  from  the  jurisdiction  of  the  judge  to  whom  he 
had  gone,  and  to  transfer  the  lawsuit  to  another  Court.  To  which  may 
be  added,  that  the  condition  of  the  defendant  ought  not  to  be  worse 
than  the  condition  of  the  plaintiff,  nor  should  the  plaintiff  be  allowed  to 
do  what  is  not  permitted  to  the  defendant :  I.  non  d^et  41.  jf.  de  reg. 
juris  (D.  50.  16.)  :  if  therefore  a  defendant  who  is  called  to  a  competent 
Court, — whether  it  be  the  only  competent  Court,  or  the  one  chosen  at 
the  discretion  of  the  plaintiff  from  among  several  Courts  comx)etent  to 
the  defendant, — can  be  prevented,  by  virtue  of  the  mere  citation  in  law, 
from  transferring  the  lawsuit  to  another  judge,  even  if  he  had  imme- 
diately entered  his  name  on  the  army-roll  or  had  changed  his  domicile  : 
I.  si  quis  postea  duam  7,  ff.  de  judidis  (D.  5.  1.) ;  cap.  proposuisti  19, 
extra  de  faro  compet.  cap.  cum  lite  2.  ut  lite  pendente,  in  Clementin. ;  it  is 
certainly  reasonable  that  much  more  should  the  necessity  be  imposed 
on  the  plaintiff  of  prosecuting  the  lawsuit  in  the  same  Court  where  it 
was  begun  by  spontaneous  and  deliberate  citation  in  law.  But  if  you 
take  the  case  of  a  defendant  cited  by  a  plaintiff  to  an  incompetent 
tribunal,  it  would  certainly  be  just  that  just  as  a  defendant  excepting 
to  the  principal  statement  (intentio)  is  considered  to  have  acknowledged 
the  jurisdiction  of  an  incompetent  judge,  so  that  he  thenceforward 
cannot  decline  such  jurisdiction  ;  so,  on  the  other  hand,  also  the 
plaintiff  by  his  in  jus  vocaiio  and  his  ediiio  containing  the  intentio  of 
the  libeUus*  may  be  said  so  to  have  acknowledged  that  Court  that 
he  cannot  no  longer  leave  it  by  his  own  repentance  and  wish,  and  pass 
over  to  another  Court.  And  this  opinion  is  also  clear  from  the  law 
restored  by  Cujacius,  which  h  ^  C.  de  in  jus  vocat.  (C.  2.  2.) 

[*  For  the  exact  meaning  of  these  words,  sec  Sandar's  '  Institutes  of  Justinian,* 
Introduction,  pp.  64-71.—  Trantl.^ 
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24.  Loss  strong  are  tho  reasons  which  soom  to  militate  to  the  contrary. 
For  although  a  change  of  the  libeUus  is  permitted  to  the  plaintiff,  without 
the  consent  of  the  defendant ;  although  the  plaintiff  can  even  before  or 
after  the  lis  contestation  so  renonnce  the  in  Jus  vocatio  and  the  lawsuit  put 
in  motion,  that  he  may  wholly  recede  from  the  lawsuit,  nor  can  it  be 
again  thereafter  put  in  motion  before  either  the  same  nor  another  judge, 
unless  indeed  it  be  to  the  advantage  of  the  adversary  to  bring  the  com- 
menced lawsuit  to  an  end :  I.  postquam  liti  4.  (7.  de  pactis  (C.  2,  3.) ; 
Sande  decis,  fris.  libr,  1.  tit.  18.  def,  1 ;  Badelantius  Curice  Ullraject. 
deds.  79.  num.  3,  4;  Carpzovius  defin.  forens,  part  1.  constit.  11.  defin.  9 : 
although  lastly,  where  the  plaintiff  did  not  appear,  but  the  defendant 
made  appearance  when  summoned,  only  the  edict  of  citation  was  to  be 
cancelled  according  to  the  law  of  the  Pandects,  and,  when  cancelled, 
that  edictal  instance  only  was  lost,  and  the  litigation  could  be  carried  on 
anew,  I.  et  post  edictum,  73,  §  1,  2yff.  dejudidis  (D.  6.  l.),yet  there  is  no 
necessary  inference  from  the  rennnciation  of  a  lawsuit,  or  the  change  of 
the  ItbeUus,  to  the  transference  of  the  lawsuit  to  another  Court  And  it 
does  not  appear  from  the  law  of  the  Pandects  that  a  defendant,  if,  when 
the  only  instance  of  the  edict  has  been  removed,  he  has  to  be  summoned 
again,  can  be  unwillingly  called  to  another  tribunal,  but  must  rather  be 
recalled  to  the  same  tribunal,  inasmuch  as  it  had  been  once  elected  by 
free  choice  of  the  plaintiff.  Not  to  mention  that  by  the  new  Justinianean 
law,  the  case  itself,  when  the  plaintiff  after  the  in  jus  vocatio  and  before 
the  litis  contestatio  was  absent,  and  cited,  had  to  be  finished  if  the  defen- 
dant pressed  it,  novell,  112.  cap,  omnem  3,  §  tdt.  (Adde  I.  ult  in  fine  (7.  de  in 
jus  vocando  (C.  2.  2.);  Andr.  Gayl,  libr,  1.  cbservat.  69.  num.  4  et  seqq. ; 
Ant.  Matthceus  de  judidis  disput.  7.  thes.  51,  which  is  also  confirmed  by 
Leo,  novell.  neque  vero.  108,  and  did  not  displease  the  Ultrajectines : 
Instruct.  CurioB  Ultraject.  tit.  van  de  defauten  van  den  eyscher^  ait.  2. 

26.  What  has,  however,  thns  far  been  said  as  to  the  act  of  the  plaintiff 
making  citation  in  law,  or  of  the  defendant  contesting  the  lawsuit,  as 
containing  a  tacit  prorogation,  does  not  apply  where  either  of  the  liti- 
gants has  been  compelled  to  act  against  his  wish  by  the  authority  of  the 
pnetor,  and  has  thus  been  unwillingly  compelled  to  begin  the  suit,  or  to 
except  to  it,  notwithstanding  the  allegation  of  his  right.  For  as  in  the 
case  of  one  erring,  and  thus  contesting  the  lawsuit,  it  is  uncertain 
whether,  if  he  had  been  aware,  he  would  nevertheless  have  submitted 
himself  to  an  incompetent  judge,  and  whether  thereby  the  contesting  of 
the  suit  should  prevent  the  suit  being  transferred  to  another  forum  with- 
out the  consent  of  the  adversary,  the  law  in  such  doubtful  case,  as  in 
other  quasi-contracts,  assuming  a  not  improbable  consent  from  the  fact 
of  the  contesting  of  the  suit,  as  before  said ;  yet,  on  the  other  hand,  in 
the  case  of  one  resisting,  the  manifest  intention  of  adhering  to  his  right 
appears,  and  of  declining  an  incompetent  judge.  So  that  therefore  a 
forced  contesting  of  the  suit  could  not  be  legally  presumed  or  imagined 
to  bring  with  it  any  assent  on  the  part  of  one  who  is  unwilling,  nor  can 
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it  givo  to  him  who  compels,  or  does  the  injury,  any  power  over  him  who 
ifl  compelled,  or  take  away  from  the  latter  his  jus  fori :  I.  2,  ff.  de  judi- 
cits  (D.  5.  1.);  Neostadius  CuricB  Holland,  deds,  6.  vers,  "7  is  huyten*'  ei 
versn  "  werde  ooh"  Proyided  only  that  the  violence  of  him  compelling 
was  such  that  the  other  party  could  not  havb  appealed  from  the  rejected 
exception  declinatory  of  the  Court ;  for  otherwise  the  remedy  of  appeal 
lay  open  to  the  party  called,  if  he  thought  himself  aggrieved  hy  the 
rejected  prescription  of  the  Court,  whereby  an  irreparable  damage  had 
been  done  him ;  as  will  be  found  more  fully  treated  of  under  the  heading 
of  appeal  (Past  tit.  49.  1.  num.  14.  in  med.).  Nor  can  he  be  said  to 
have  been  compelled  by  the  authority  of  the  prcetor  who,  not  using  the 
remedies  of  the  law,  acquiesced  in  the  judgment  of  the  judge  declaring 
himself  competent,  or  who,  being  called,  did  not  even  come,  but  con- 
temned the  prsBtor  calling  him  ; — to  the  contrary,  /.  si  quis  ex  aUend  5, 
ff.  de  judiciis  (D.  5.  1.).  Unless,  perchance,  there  was  a  very  manifest 
want  of  jurisdiction  in  the  judge,  and  he,  notwithstanding  such  evident 
defect,  condemned  the  non-appearing  defendant  as  contumacious ;  for  it 
cannot  then  seem  otherwise  than  that  thus  the  defendant  has  been  con- 
demned by  the  unjust  authority  of  the  pnetor,  and  that  therefore  such 
sentence  ought  not  to  have  effect:  Christineus  ad.  leg,  Meehliniens.  tit.  1. 
art.  14.  num.  12.  et  art.  16.  num,  ult. ;  Ant.  Faber  Cod,  libr,  8.  tit,  12. 
defin.  44.  in  notis  num.  8;  Besponsa  Jurisc,  Holland,  part  8.  vol.  2. 
consil,  220.  num,  8,  4. 

26.  Besides,  as  the  tacit  prorogation  of  jurisdiction  thenceforward 
excluded  all  repentance  without  the  consent  of  the  defendant,  so  also  he 
cannot  repent,  or  go  against  his  own  pacts,  who  has  undertaken  by 
express  pact,  or  stipulation,  that  he  would  not  make  use  of  the  **  excep- 
tion to  the  Court,"  with  which  he  could  have  defended  himself  on  aooonnt 
of  being  a  soldier,  or  by  the  prerogative  of  dignity  or  of  priesthood,  or 
any  other  peculiar  privilege ;  because  every  one  can  rightly  renounce 
a  right  introduced  for  himself,  and  because  pacts  entered  into,  pro- 
vided they  are  not  entered  into  contrary  to  law  or  in  fraud,  are  to  be 
thoroughly  observed :  I.  pen,  C.  de  pactis  (C.  2.  3.) ;  Lamb,  Goris  adversar, 
tract.  4,  §  2.  Nor  ought  it  to  disturb  any  one  that  an  action  is  not  given 
on  nude  pacts,  as  is  said  tit,  de  pactis  (Post,  tit.  D.  2.  14.).  For  by  such 
prorogation  no  action  or  pact  is  given  or  formed,  nor  does  the  person  of 
the  judge  cause  any  change  to  the  action  and  its  aims,  but  the  power  is 
merely  given  to  the  plaintiff  of  proceeding  in  another  place  than  that  in 
which  the  action  was  to  be  brought  by  common  right ;  just  as,  on  the 
contrary,  the  power  of  the  plaintiff  is  restricted,  by  the  mention  of  place 
added  to  the  stipulation  or  mutuum,  so  that  he  cannot,  in  strict  law, 
proceed  in  any  place  in  which  the  defendant  has  his  competent  forum 
according  to  common  law,  but  only  in  the  mentioned  place :  / .  1,/1  de  eo 
quod  certo  loco  (D.  13.  4.).  When  therefore  the  plaintiff  has  cited  the 
defendant,  by  virtue  of  the  prorogation  made  by  pact,  and  the  exception 
of  incompetent  Court  and  judge  is  opposed,  he  can,  by  the  replication  of 
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Lis  pact,  assert  his  rigLt  of  proceeding  before  snch  jndge,  for  the  pact 
which  would  not  have  been  able  to  found  an  action  will  yet  be  sufficient 
for  exception  and  replication :  Adde  Cujac,  tract  7.  ad  African,  in  pr.  ad 
/.  18.  ff,  h.  t.  Meanwhile  it  must  not  be  thought  lightly  that  the  defini- 
tion of  Afrioanus  is  opposed  to  what  has  been  laid  down,  wherein  he  says 
in  d.  I,  18,  ff.  h.  t.  (D.  2.  1.)  "  if  it  is  agreed  that  another  prcetor  than  he 
who  has  jurisdiction  shall  pronounce  judgment,  and  before  he  is  had  recourse 
tOy  tliere  is  a  change  of  will,  beyond  doubt  no  one  can  be  compelled  to  abide 
by  an  agreement  of  this  kind"  There  are  those  who  think  that  this  lex  18 
does  not  only  refer  to  the  repentance  of  one  party,  but  to  coses  where  by 
mfitaal  desire  there  is  a  recession  from  the  prorogation  made :  Coriasius 
MisceUan,  libr,  4.  cap.  5.  num.  4  et  seqq. ;  Wisserbach  ad  Pand,  disp.  6. 
thes.  42.  To  this  opinion  I  cannot  subscribe,  because  in  d.  L  18.  the 
opinion  is  definitely  laid  down  with  reference  to  the  case  where  the 
assistance  of  the  prsstor  had  been  implored  before  adition  had  been  made : 
whence,  on  the  contniry,  it  follows  that  if  adition  had  been  already  made 
the  power  of  repentance  would  have  been  considered  by  Africanus  as 
excluded.  And  if  it  had  been  the  will  of  both  which  had  been  changed, 
as  they  say,  I  can  certainly  find  no  reason  at  all  why  it  would  not  have 
been  allowable  to  change  by  mutual  consent  even  after  the  adition,  and 
thus  not  to  abide  by  the  agreement.  I  know  that  there  is  a  contract  as 
it  were  in  judicio  '<  that  the  lawsuit  should  be  finished  there  where  it 
was  begun,"  but  this  must  be  not  taken  in  any  other  sense  than  that  the 
plaintiff  should  not  be  able  to  transfer  the  suit  to  any  other  forum  with- 
out the  consent  of  the  defendant,  and  that  without  consent  of  the  plain- 
tiff the  defendant  should  not  desire  it  after  the  contestation  of  the  suit. 
But  as,  with  the  consent  of  both,  the  judge  could  be  departed  from  before 
whom  the  lawsuit  was  begun,  and  another  judge  be  gone  to  to  declare  the 
law  concerning  the  same  cause  not  yet  terminated  by  the  sentence  of  the 
first  judge,  to  do  so  is  neither  interdicted  by  the  laws,  nor  do  I  consider 
it  foreign  to  the  reason  of  the  law.  It  is  certainly  clear  that  those  who 
had  agreed  to  arbitration  may  leaTO  the  arbitration  and  have  recourse  to 
the  judge,  and  again,  spuming  the  authority  of  the  judge,  may  return  to 
the  arbitrator,  being  in  no  other  way  to  be  checked  than  that  the  prcetor 
would  not  again  compel  the  spumed  arbitrator  to  finish  the  referred 
cause :  I.  sed  si  in  servum  9,  §  ult.  I.  10.  L  11,  ff.  de  receptis,  qui  arbitr. 
receper,  (D.  4.  8.) ;  and  if  it  be  allowed  to  return  from  the  judge  to  the 
arbitrator,  there  seems  no  reason  why  it  would  not  bo  also  competent  to 
the  litigants  by  common  consent  to  transfer  the  lawsuit,  for  the  purj>oso 
of  being  finished,  from  the  judge  who  had  begun  to  take  cognizance  of 
it,  to  another  judge:  Adde  Di/neilus  comment,  jur,  civil,  libr.  17.  cap,  i8. 
ante  medium.  For  the  judicial  investigation  having  been  begun  between 
the  litigants,  there  is  as  it  were  a  contract  between  the  contending 
parties,  but  the  principles  of  law  teach  that  even  from  a  contract  you  can 
resile  by  mutual  consent.  Not  to  mention  that  where  a  lawsuit  has 
even  been  decided  by  a  judge,  you  can  in  strict  law  ventilate  it  before 
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another  judge  and  again  try  the  action,  which  can  then  not  be  otherwiBO 
elided  than  by  the  exception  of  res  judicata :  §  item  si  in  judicio  5.  Instit,  de 
except,  (I.  4  13.) :  and  if  he  who  is  cited  again  for  the  same  cause  choose 
to  omit  taking  this  exception,  perhaps  hoping  that  the  judgment  of  the 
new  judge  would  be  more  favoui'able  to  him  (and  he  certainly  might 
omit  to  take  this  exception,  thus  renounciog  the  right  and  benefit  intro- 
duced for  himself),  I  do  not  think  there  is  a  doubt  that  the  judge  later 
had  recourse  to  would  rightly  adjudicate,  and  that  his  sentence  would 
have  effect ;  just  as  a  later  oath  (jusjurandum)  would  be  of  effect  against 
him,  who,  though  he  could  have  defended  himself  by  the  exception  of  a 
former  oath,  omitting  so  to  do  has  allowed  his  adversary  again  to  swear 
in  the  same  cause :  which  oath  had  equal,  nay  greater  authority  than  res 
jttdicata:  I,  in  dticbua  28,  §  ult.  ff.  de  jurejurando  (D.  12.  2.)  joined  to 
L  jusjurandum  2,  ff,  eod,  tit,  I,  1,  ff.  guar,  rer,  a^ctio  non  datur  (D.  44.  5.) ; 
the  lex  1  C,  qtumd,  provoc,  non  est  necesse  (C.  7.  64.)  not  being  of  opposite 
authority,  since  it  treats  of  litigants  again  cited  vrithout  consent,  and  not 
of  those  who  are  condemned  against  the  authority  of  a  prior  res  judiccUa 
notwithstanding  a  legal  defence :  Adde  tit,  de  re  judiccUa  num,  47  {Posty 
tit,  42.  1). 

27.  This  being  so,  and  candidly  admitting  that  the  solution  of  this 
difficulty  which  sometimes  pleased  some,  does  not  sufficiently  please  me, 
I  do  not  think  I  shall  err  if  I  say  that  there  was  a  difference  of  view 
among  the  old  jurisconsults,  which  Justinian  removed  by  his  own  deci- 
sion, as  he  himself  sufficiently  intimates  in  d.  L  pen,  C,  de  pact,  (C.  2. 
8.); — or  if  I  suggest,  secondly,  that  the  said  I.  18,  ff,  h,  t,  (D.  2.  1.)  can 
easily  be  taken  as  referring  to  the  changed  will  of  the  plaintiff,  as  to 
which  the  distinction  between  a  prietor  already  had  recourse  to,  or  stOl 
to  be  had  recourse  to,  finds  place.  For  prorogation  of  jurisdiction  by 
agreement  is  generally  made  by  the  defendant  in  favour  of  the  plaintiff, 
so  that  he  may  be  able  more  easily  to  demand  by  action  from  the 
defendant  the  complete  payment  of  the  debt ;  but  it  does  not  take  away 
the  right  of  competent  forum  in  respect  of  that  judge  before  whom  the 
defendant,  prorogation  not  having  been  made,  should  have  been  sum- 
moned :  so  that  where  at  first  perhaps  only  one  jadge  would  have  been 
competent,  prorogation  adds  another  to  the  first  one,  and  so  gives  the 
election  to  the  plaintiff,  whether  he  prefers  to  litigate  before  the  ordinary 
judge,  or  before  him  to  whom  prorogation  is  made.  When  therefore  it 
was  agreed  in  d,  l.  IH  that  another  pnetor  than  he  who  had  jurisdiction 
should  pronounce  judgment,  the  plaintiff  could  change  his  will  as  long 
as  he  had  not  had  recourse  to  him  to  whom  he  could  have  had  recourse 
by  prorogation,  and  may  bring  the  case  before  his  ordinary  judge  with- 
out the  consent  of  his  adversary,  spuming  the  entire  benefit  of  proroga- 
tion :  which  is  also  the  daily  practice  nowadays.  But  when  he  has  once 
had  recourse  to  the  judge  who  was  competent  by  prorogation,  and  called 
his  adversary  to  that  judge's  tribunal,  ho  has  barred  himself,  although 
the  suit  has  not  yet  been  contested,  and  can  no  longer,  by  leaving  the 
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judge  whom  be  has  once  acknowledged,  call  his  unwilling  ad?erBaiy 
before  another  judge  for  the  purpose  of  trying  the  case,  since  the  excep- 
tion of  "jwcerefiftp,"  or  "suit  elsewhere  brought,"  could  be  opposed  to  him 
as  before  laid  down  (anie^  p.  177).  I  conclude  therefore  that  the  I.  pen, 
C.  de  pactis  (G.  2, 8.)  treating  of  a  defendant,  excludes  repentance  because 
a  defendant  could  not  by  the  change  of  his  own  will  take  away  a  right  the 
plaintiff  had  acquired  by  agreement.  But  that  hz  18  permits  a  change 
of  will  before  having  recourse,  inasmuch  as  for  that  reason  he  may 
renounce  his  own  right  competent  to  him  by  prorogation  or  agreement. 

28.  It  is  more  correct  (verius)  that,  as  prorogation  binds  the  prorogant, 
so  also  are  his  heirs  bound  by  force  of  such  prorogation,  so  that,  called 
to  a  judge  who  is  not  pompetent  except  by  mutual  agreement,  they  shall 
appear ;  both  because,  succeeding  to  the  whole  right  of  the  deceased, 
whether  favourable  or  unfavourable  and  onerous,  they  represent  him, 
have  the  same  persona  as  he  had,  and  have  the  same  powers  and  rights 
I,  heredem  59, 1,  hereditas  62,  ff,  de  reg,  juris.  (D.  50.  16.),  and  because 
further,  everyone  contracts  not  only  for  himself  but  mostly  also  for  his 
heirs,  I.  si  pactum  9.  ff,  de  probation.  (D.  22.  3),  and  lastly,  because  the 
heir  must  be  there  summoned,  and  must  there  make  his  defence,  where 
the  deceased  had  to  do  so,  2.  heres  absens  19,^.  dejtidiciis  (D.  5.  1.),  and 
it  would  be  unjust  that  the  accident  of  death  should  take  away  from 
a  plaintiff  a  right  he  had  gained  by  agreement :  Sande  decis.  Frisic.  Itbr,  1. 
tit,  1.  def.  3;  Argentioius  ad  consuet,  Brittan.  art,  11,  not,  3.  num,  3; 
Christinceus  ad  Leg,  Mechliniens,  tit.  6.  art,  7.  num,  3 ;  Peckius  de  jure 
sistensi  cap,  13.  num.  1  et  seqq, ;  Leeutoen  cens.  for.  part  2.  libr,  1.  cap, 
16.  num.  3.  Although  by  the  death  of  an  Ultrajectine  it  resulted  that 
the  whole  force  of  prorogation,  as  it  were  a  sort  of  personal  right,  is 
extinguished,  so  that  the  heir  is  not  to  be  sued  except  before  his  ordinary 
judge. 

29.  In  those  cases  also  where  by  the  contract  of  the  husband,  an  action 
is  born  against  the  wife,  either  wholly  or  in  part,  a  prorogation  made 
by  the  husband  binds  his  widow  also  after  his  death,  and  even  her  second 
husband,  summoned  by  marital  right,  in  the  name  of  his  wife,  to  take  up 
the  suit  in  the  some  Court  which  was  made  competent  by  the  prorogation 
of  the  deceased  husband ;  for  it  is  fitting  that  as  by  his  act  the  wife 
measures  all  her  right,  she  should  in  so  far  not  be  unlike  an  heir  and 
also  bound  by  his  prorogation :  Argenticeus  et  Sande  d.  locis.  But  here 
also  the  Ultrajectincs  have  the  contrary  rule,  thinking  that  not  even  a 
widow  who  succeeds  to  the  patrimony  is  bound  by  the  prorogation  of 
her  husband,  lest  the  fiction  of  marital  power  should  operate  beyond  its 
limits :  D,  Someren  dejure  nover(far,  cap,  7.  sect,  1,  num,  ult, 

30.  But  whether  on  the  ground  of  the  prorogation  of  the  principal 
dbbtor,  contained  in  an  instrument  of  contract,  a  surety  would  also  be 
bound  to  go  to  the  samo  judge,  as  to  the  judge  com|)etent  to  him,  if  he 
hiid  not  himself  added  a  prorogation  to  his  suretyship,  is  wont  to  be 
questioned.     Simon  van  Leeuwen  assorts  that  in  Holland  it  has  boon 
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decided  that  the  surety  is  indeed  honnd  by  the  prorogation  of  the 
principal  debtor,  paraiit,  jur.  noviss.  lihr,  2.  part  1.  cap.  8.  num.  6.  verm, 
*' een princtpaleUy'  but  as  the  reason  of  that  judgment  was  pecoliar,  viz., 
that  it  was  not  of  advantage  to  the  surety  to  admit  the  declaratory 
exception,  as  appears  from  the  Appendix  of  Decisions  after  the  Consulta- 
tions of  the  Dutch  Jurisconsults,  part  3.  vol.  1.  pag.  41  in  Jine^  and  as  in 
law  the  principal  and  fidejussory  obligation  is  not  mentioned  among  the 
matters  in  which  one  ought  to  go  to  the  same  judge,  lest  the  coherence 
of  the  cause  (eontinenticR  causa)  should  be  divided,  it  is  therefore  more 
correct  to  say  (verius  est)  that  when  such  terms  are  wanting  in  the  trans- 
action, the  prorogation  of  the  debtor  does  not  injure  his  surety,  unle8S 
it  is  clear  that  there  was  a  special  or  general  prorogation  by  the  surety 
himself;  for  the  force  and  effect  of  suretyship  considered  in  itself  is  not 
that  the  surety  can  be  drawn  to  the  forum  of  the  principal  debtor  for  the 
purpose  of  obtaining  payment,  but  only  that  he  shall  be  subject  to  make 
satisfaction  of  the  debt :  org.  I.  Centum  Capuce  S,  ff.  de  eo  quod  certo  loco 
(D.  13.  4).  As  therefore  a  surety  intervening  for  a  debtor  simply  bound 
cannot  be  called  to  any  other  than  his  own  judge,  even  if  it  be  clear 
that  the  principal  debtor  was  subject  by  the  common  law  to  his  own 
proper  domicile-judge  and  jurisdiction,  so  there  is  no  reason  why  he 
should  be  subject  to  prorogation  when  he  himself  had  not  prorogued ; 
unless  we  wish  to  accord  a  greater  power  to  prorogation,  and  to .  the  act 
of  a  man,  than  to  the  disposition  of  the  law.  Add  to  this  that  surety* 
ship  is  classed  among  matters  of  strict  law,  in  which  matters  Yvhat 
is  not  expressed  is  not  supposed  to  be  understood.  Lastly,  if  a 
defendant  has  been  already  called  in  law,  and  thus  clothed  ¥dth  the 
exception  of  ^*  prasventioy"  a  surety  giving  security  as  to  appearing,  or 
satisfying  judgment,  cannot  be  called  to  the  same  judge  before  whom 
the  defendant  had  been  called,  but  will  keep  his  privilege  of  forum^  as 
long  as  he  has  not  renounced  it ;  so  much  so  that  he  is  not  taken  to  be 
a  suitable  surety  who  is  of  another  forum^  and  can  be  rejected,  unless  he 
adds  to  his  intercession  a  renunciation  of  his  own  proper  forum,  so  that 
it  is  manifest  that  he  intervened  for  the  sake  of  strengthening  any  and 
every  tribunal :  {.  siff.  si  quis  in  jus.  vocal,  non  iverit  (D.  2.  5.) ;  CosUdius 
ad  d.l.  1;  Jac.  Coren,  ohserv.  8'.  num.  14.  K  this  is  so,  there  is 
certainly  no  reason  why  the  prorogation  of  the  principal  debtor  only 
shall  make  the  surety  bound  by  the  prorogued  jurisdiction. 

31.  Further,  *'  prorogation  *'  obtains  effect  not  only  when  special,  but 
even  when  made  in  general  words,  where  any  one  has,  in  an  instrument, 
subjected  himself  and  his  goods  to  the  jurisdiction  of  all  judges,  or 
declared  that  he  would  not  avail  himself  of  the  '*  prescription  "  of  any 
Court :  I.  pen.  C.  de  pactis  (C.  2.  2.)  L  l,  ff,  si  quis  in  jus  voc.  non  iverit 
(D.  2. 5.) ;  I.  cofitraxisse  21,  jf.  de  M.  et  act.  (D.  44.  7.)  ;  Andr.  Gayh  lihr, 
2.  obs.  36  num.  ult. ;  Ant.  Matthaeus  dejudiciis  disput,  4.  thcs.  49  ;  Wasse- 
naar  pracl.jud.  cap.  1.  num.  10.  in  med.  Consult  JCtorum  Holl.part  4, 
consil.  269  ;  unless  the  prorogation  of  any  specific  region  by  naming  itj 
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is  desired  by  law :  on  which  gronnd  it  has  been  laid  down  conoeming  the 
proTincial  Court  of  Holland  and  Flanders,  that  by  a  clause  of  general 
prorogation  no  canse  can  be  referred  to  those  tribunals,  but  only  if  the 
contracting  parties  expressly  subjected  themselves  to  the  jurisdiction  of 
these  Courts,  and  if  in  Holland  the  suit  exceeded  a  certain  definite  quantity : 
Ampliatio  instructianis  CuricB  HoU.  24  Martii  anni  1644,  art,  5,  6 ; 
Instructio  curice  FlandriccB,  art.  7;  Groenewegen  ad  I.  \y  ff,  de  judiciia 
(D.  5.  1)  ;  Waasenaar  d.  cap.  1.  num.  10,  inpr.  and  Mynsingerus  testifies 
the  same  concerning  the  Imperial  Chamber :  cent.  1.  dbserv.  88.  Where, 
therefore,  there  is  not  found  to  be  a  necessity  introduced  by  law  or  by 
inveterate  custom  for  making  nominate  prorogation,  a  general  proroga- 
tion will  suffice ;  and  on  that  ground,  though  no  one  can,  by  the  more 
recent  law,  be  subjected  to  the  Court  of  Holland  by  the  common  form, 
by  which  any  one  declares  to  submit  himself  to  the  jurisdiction  of  all 
judges,  yet  by  virtue  of  that  formula  he  will  be  rightly  called  to  other 
intermediate  tribunals,  passing  by  the  lowest  tribunals,  for  instance,  to 
the  prsefects  of  Dolft  and  other  similar  prsefects  throughout  Holland. 
Consult  JCtoT,  HoU.  part  4.  ccna.  269,  and  that  the  jurisdiction  of  the 
nltrajectine  Courts  is  acquired  by  the  general  formula  of  prorogation,  I 
know  has  often  been  decided  in  that  Court,  and  that  such  is  also  the 
constant  practice  of  the  Gelrian  Courts. 

32.  But  prorogation  is  deprived  of  effect  if  he  who  made  it  is  neither 
himself  found  in  the  territory  nor  possesses  goods  there  which  can  be 
subjected  to  arrest,  so  that  jurisdiction  may  be  founded,  arg.  I.  uU.ff.  h.  t. 
(D.  2.  1),  but  if  he  stays  in  the  territory  he  may  be  compelled  to  come 
by  yirtue  of  a  simple  citation  in  law,  without  any  apprehension  of 
person  or  goods.  Since,  therefore,  it  is  dear  that  the  provincial  Courts 
fill  the  place  of  the  prcmdes^  and  exercise  jurisdiction  throughout  the 
whole  province,  it  follows  that  all  the  inhabitants  of  the  province, 
although  dwelling  in  different  towns,  and  under  diverse  ordinary  judges, 
must  come  to  the  higher  tribunal  when  called  by  a  simple  citation,  on 
a  prorogation  legally  made :  Sande  decie.  Frisic,  libr.  1.  tit.  1.  def,  3 ; 
Oraenewegen  ad  I.  l,ff.  dejudidis  (D.  5.  1.). 

88.  It  remains  to  be  discussed  in  how  many  ways  prorogation  can 
bo  made:  on  which  point  four  cases  must  especially  be  treated  of, 
according  to  the  four  modes  in  which  jurisdiction  is  found  limited  by 
law,  viz.,  place,  time,  persons,  and  causes.  "  Place,"  it  would  appear, 
could  not  by  the  principles  of  the  Eoman  Law  be  extended  by  proroga- 
tion, so  that  the  prteses  of  one  province  or  the  magistrate  of  one  district 
should  be  thereby  able,  by  consent  of  litigants,  to  pronounce  judgment  in 
the  territory  of  another  presses  or  magistrate.  For  as  soon  as  the 
praases,  or  the  prasfect  of  the  city,  or  the  like,  has  gone  out  of  his 
province  or  the  territory  of  his  jurisdiction  he  will  be  considered  a 
private  person  :  I.  prceses  provincice  in  8U€b  3.  ff.  de  offic.prcBsid  (D  1.  18.) 
I.  tUt.ff.  de  offic.  prat/ecti  urbi  (D.  1.  12.),  L  ohservare  4,  §  uli.ff.  de  offic. 
procons.  ei  legati  (D.  1 .  16.)     So  that  he  can  neither  exorcise  jurisdiction 
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himself,  nor  delegato  his  jurisdiction  to  another :  d,  L  4.  §  ulL  And 
unless  it  be  so  h&id  down,  Maroianns  wonld  seem  to  have  warned  ns  in 
Tain  in  1,2  ff,  de  off.  procons,  et  legati  (D.  1.  16.)  that  the  proconsuls 
<*  immediately  they  have  left  the  town  have  jurisdiction,  but  not  con- 
tentious but  voluntary.'*  For  if  by  prorogation  they  could  exercise 
contentious  jurisdiction  among  consenting  parties  there  wonld  have 
been  no  difference  to  be  laid  down  there  between  voluntary  and 
contentious,  for  in  contentious  jurisdiction  by  reason  of  the  concurring 
prorogation  of  parties,  there  is  equally  a  consent  to  it  as  in  voluutary, 
nor  can  voluntary  consent  be  otherwise  exercised  than  by  consent  of 
parties  :  Confer  Vinniua  dejurisdicL  cap,  10.  num,  8  etaeqq, 

34.  In  the  same  way  neither  does  an  extension  and  prorogation  of 
jurisdiction  appear  to  be  admitted  among  such  magistrates,  in  respect  of 
time;  for  every  magistrate  ought  at  the  termination  of  his  ofiOice  to 
abdicate  his  authority,  and  to  make  room  for  his  successor,  so  that 
thereafter,  he  himself  is  only  to  be  considered  a  private  person,  I,  eum 
qai  ISjff,  h,  t,  CD.  2.  1.),  and  thus  it  would  not  be  a  prorogation  but  a 
giving,  of  jurisdiction  made  to  him  who  had  no  right  of  presiding  tn 
jvdido  ;  against  /.  privatorum  8.  C,  h,  t,  (G.  3.  13).  If,  however,  a 
judge  has  been  extraordinarily  sought  from  and  granted  by  the  Prinoeps 
(concerning  which  see  Paolus  5. 9ent,  5.  inpr,^  and  the  text  suprct)^  and  if  a 
.^certain  time  has  been  fixed  for  finishing  the  suit,  the  periods  within 
which  it  was  ordered  that  the  suit  should  be  ended  may  be  prorogated 
by  consent  of  the  litigants,  unless  prorogation  were  specially  prohibited 
in  the  principal  command,  and  that  Ulpian  must  be  understood  as 
referring  to  this  in  I,  consensisse  2,  §  si  et  judex  2,  ff,  de  jttdiciis  (D.  5. 1.) 
is  abundantly  evident  from  the  mention  of  ^^juasio  principalis**  the 
principal  command,  which  would  not  be  a  suitable  expression  in  regard 
to  a  petty  magistrate,  appointed  by  a  magistrate,  but  only  with  reference 
to  him  who  is  given  by  the  Princeps,  and  who,  as  before  shewn,  has 
jurisdiction  proper.  As  it  is  also  laid  do^vn  by  Yinnius  and  others  on 
d.  2.  2,  §  2.  who  understood  it  as  referring  to  petty  judges :  tract  dejurisdicL 
cap,  10.  num.  uU. 

35.  In  regard  to  persons,  however,  it  is  a  settled  matter,  that  they 
may,  by  prorogation,  be  subjected  to  the  jurisdiction  of  him  whose 
forum  they  could  have  declined  by  common  law  and  privilege  :  I,  1,  ff. 
si  quis  in  jus  vocat.non  iverit  (D.  2.  5.)  I.  pen.  C.  de  pactis  (G.  23.).  And 
the  same  is  clear  as  to  the  quantity  not  to  be  exceeded  in  adjudicating  : 
/.  inter  convenientes  28,  ff.  ad  municipalem  (D.  50.  l.)l.  de  qud  re  74,  §  1, 
ff,  de  judiciis  (D.  5.  1.);  ChrisiinoBUs  ad  Leg.  Mechliniens.  tit.  I.  art.  16. 
num.  6  et  seqq.\  Anton.  Faber  Cod.  libr.  3.  tit.  12.  defen.  46 ;  Joh.  Papon, 
libr.  7.  tit.  7.  arrest.  32;  Vinnius  de  jurisdictione  cap.  11.  num.  3.  unless 
lesser  causes  were  mandated  to  delegated  judges  or  to  mandataries,  for 
the  sake  of  administering  justice  more  promptly  and  easily,  matters  of 
greater  quantity  being  reserved  for  the  ordinary  tribunals,  as  it  is  agreed 
now  obtains  in  almost  all  the  larger  towns  of  Holland,  and  the  neigh- 
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bonring  regions,  and  evon  in  the  proyincial  Courts  tbemselTes;  in 
which  case  prorogation  conld  scarcely  be  admitted,  according  to  what  has 
been  already  laid  down,  lest,  though  constituted  as  subsidiary  Courts, 
they  should  in  this  way  draw  to  themselyes  a  great  share  bf  the  pro- 
nouncing of  judgments,  and  withdraw  it  from  the  investigation  of  the 
ordinary  judges ;  provided  nothing  else  has  been  laid  down  by  practice 
or  municipal  law,  vide  ChristincBUs  otd  Leg,  MecMiniens.  tit  1.  art,  16* 
num,  16  ei  seqq, 

86.  There  are,  however,  various  causes  in  which  a  prorogation  of 
jurisdiction  is  of  no  effect,  even  if  made  by  those  who  preside  over  a 
tribunal.  Thus  it  was  the  rule  in  Holland  that  in  causes  of  insurance, 
all  effect  of  prorogation  ought  to  cease,  whatever  may  be  the  amount  of 
money  as  to  which  the  suit  is :  Nader  Ampliat,  van  ^instructie  van  den 
Hogen  en  provinc ;  Bade  24  Martii,  1644  art  8 :  in  other  cases  proro- 
gation nominately  made  to  the  provincial  Court  was  not  otherwise 
allowed  than  where,  had  the  ^proroging  parties  snbmitted  themselves  at 
once  to  their  ordinary  or  daily  judge,  they  could  have  litigated  in  the 
larger  towns,  as  to  a  debt  over  300  florins,  in  the  smaller  towns  over  150, 
in  the  praefectures  over  60,  in  the  country  over  40.  But  if  they  were  subject 
to  different  subalternate  judges  of  the  same  provinces,  it  was  allowed 
that  prorogation  should  be  valid  as  to  a  debt  exceeding  100  florins  in 
the  towns,  or  50  in  the  country :  d,  Ampliat.  24  Marttt  1644,  art,  5,  6.  In 
Zealand  also,  all  prorogation  of  jurisdiction  was  disapproved  of  between 
those  who  were  subject  to  one  ordinary  inferior  judge ;  it  was  then  only 
admitted  where  they  lived  under  different  judges,  and  expressly  sub- 
jected themselves  to  the  provincial  Court :  provisioned  accoord  iusschen 
HoUand  en  Zealand,  7  Martii  1607,  art,  3.  vol,  2,  placit,  HoU,pa^.  774. 
So  also  those  studying  at  our  Universities,  as  they  have  a  particular 
Academic  forum,  are  denied  the  liberty  of  making  prorogation,  unless, 
being  over  twenty-five  years  of  age,  they  had  made  a  special  renunciatiou 
of  the  privilege  of  their /arum :  Ampliatio  articuli  39.  gtatutorum ;  Acad, 
Lugduno  Bitavce  24  Martii,  1662. 

87.  In  criminal  cases,  lastly,  prorogation  is  very  often  useless,  for  a 
criminal  defendant  can  be  seized  everywhere,  and  criminal  accusation 
excludes  mostly  all  dignity,  and  makes  the  prescription  of  the  forum 
cease :  L  1.  C.  ubi  Senaiores  vel  Clariss.  (C  3.  24.)  I,  1.  C.  ubi  de  crimin,  (C. 
3.  15.)  I,  presses  3. 1,  cognovit  13.  ff,  de  offic.  prcesid,  (D.  1. 18.)  concerning 
which  more  in  my  titles  dejudidis  etforo  compel,  (post,  5,  1,  &c.) 

38.  Moreover  as  when  jurisdiction  is  granted  those  things  also  are 
granted  without  which  it  cannot  be  carried  on :  Z.  2.  ff,  %,  t.  (D.  2.  l.)it 
is  not  surprising  that  "  imperium  "  coheres  to  jurisdiction,  "  intperium" 
being  nothing  else  Uian  the  power  of  ordering,  forcing,  and  coercing, 
arg,  I,  munus  214.  L  potestalis  215.  ff,  de  verb,  signif  (D.  50. 16.)  joined  to 
I,  vdt,  in  fin,  ff.  de  offic.  ejus  cui  mand.  est  jurisdict.  (D.  1 .  21.).  /.  imperium  3. 
ff,  h,  t,  (D.  2.  1.).  So  that  even  in  the  acts  of  voluntary  jurisdiction 
'*  imperium  "  is  not  wanting,  for  adoption  takes  place  by  the  "  imperium  "  of 
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the  magistrate  as  the  Emperor  says,  §  1.  InHU,  de  adopt  (I.  1. 11.)  not 
because  a  magistrate  compels  anyone  to  adopt,  bnt  in  so  &r  that  the 
pnetor,  by  his  authority,  protects  such  adoption  which  originally 
proceeded  from  the  free  will  of  adopter  and  adopted,  so  that  no  one 
should  go  contrary  to  what  was  done  under  his  authority  and  supervision ; 
in  the  same  way  almost  in  which  a  judge  passes  sentence,  or  makes 
a  distribution  of  things  in  divisory  judgments,  in  terms  of  what  has 
been  agreed  among  litigants  shall  be  pronounced :  at  convenerii  26,^.  de 
reJudiccUa  (D.  42.  10.)  I.judicem21^ff,  camm.divid,(J).  10.  3.) 

89.  Imperium  is  either  pure  or  mixed.  Pure  is  *'  to  have  the  power 
of  the  sword  for  correcting  evil-doers,"  d,  L  3,  ff.  h,  L  (D.  2.  1.) ;  the 
more  prominent  species  and  the  more  frequent  mode  of  correction 
being  placed  for  the  class:  so  the  appellation  of  dart  and  beam 
embraces  every  instrument  by  which  a  man  can  be  killed,  and  also  all 
material  suited  for  building,  §  item  lex  5.  Instil,  de  public,  judiciis  (I.  4. 
18) ;  §  cum  in  mo  29.  Instit,  de  rer,  divis,  (I.  2.  1.),  for  that  the  punish- 
ment of  the  sword  was  more  frequently  used  in  inflicting  the  punishment 
of  death  than  other  modes  of  inflicting  natural  death  is  clear  from  /.  aut 
damnum^  8.  §  vita  adimitur  lyff,  de  pcenia  (D.  48.  19.)  I.  If  pr.ff.  de  a6t* 
geis  (D.  47. 14.).  There  are,  moreover,  several  grades  of  pure  mjpmttin, 
for  to  it  belongs,  without  doubt,  not  only  the  highest  punishment,  t.  e. 
the  infliction  of  natural  death,  but  also  civil  death,  inflicted  by  con* 
den[mation  to  the  mines  and  transportation,  and  relegation,  and  con- 
demnation to  the  public  works,  blows  with  sticks  (and  according  to  our 
present  practice  condemnation  to  perpetual  imprisonment) :  /.  eapitalium^ 
28.  pr.  et  %  1,  ff.  de  pomis  (D.  48.  19.)  /.  nemo  potest  70,  ff,  de  regulis 
juris  (D.  50.  17),  l.  solent  6,  in  pr.  ff.  de  procons.  et  legati  (D.  1.  16)  And 
therefore  because  merum  imperium  was  neither  given  by  law  to  the  legate 
of  the  proconsul,  nor  could  be  delegated  by  the  proconsul,  the  right  of 
chastising,  punishing,  and  severely  beating  was  denied  to  him :  I.  si  quid 
erity  11,  ff.  de  offic.  procons.  et  legati.  (D.  1.  16),  joined  tq  /.  1,  §  l,ff.  de 
offic.  ejus  cui  mandaia  est  jurisdid.  (D.  1.  21.)  Lastly,  the  infliction  of 
pecuniary  fines  for  public  crimes  should  not  be  rashly  reduced  to  the 
merum  imperium  arg.  I.  relegati  4,  ff.  de  interdict,  et  relegat.  (D.  48.  22), 
joined  to  /.  1,  jf.  de  offic.  ejus  cui  mand.  est  Jurisdict.  (D.  1..  21.)  ;  Vinnius 
tract,  de  jurisdict.  cap.  1.  num.  5. 

40.  This  "  merum  imperium"  does  not  so  much  solely  consist  in  the 
natural  act  of  correction,  so  that  all  jurisdiction  is  wanting,  but  more  in 
the  power  of  correction,  to  which  is  added  the  power  of  examining  and 
condemning  or  absolving  criminal  defendants  after  cognition  of  the 
cause,  so  that  a  precedent  cognition  of  the  cause,  and  a  trial  is  indis- 
solubly  connected  with  and  coheres  to  this  imperium  ;  and  therefore  it  is 
said  to  be  an  extraordinary  kind  of  mandate  by  which  the  proconsul,  who 
conld  not  delegate  pure  imperium^  mandated  to  his  legate  the  cognition 
of  the  prisoners ;  so  that  having  first  heard  them  he  should  remit  them 
to  the  proconsul  who  will  then  liberate  the  innocent  and  punish  the  guilty  : 
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2.  Bcteni  6.  in  pr,  ff.  de  off.  proeons,  et  legaii  (D.  1. 16.)    Adde  Wissenbctch 
ad  Pand.  dispuL  6.  iA.  6 ;  Vinniua  d,  cap.  1.  num,  uU,     Thus  they  seem 
to  be  in  error  who  think  that  it  is  called  "  merum  imperium  "  becaose  it 
is,  as  it  were,  separated  from  all  jurisdiction,  for  there  was  never  a  time 
in  the  Hepablic,  or  under  the  £mperors,  when  the  truth  of  this  assertion 
obtained.     For  with  regard  to  the  times  of  the  Boman  Emperors, ''  merum 
imperium "  was  comprehended  under  the  title  of  jurisdiction,  and  that 
the  very  exercise  of  public  trial  was  called  jurisdiction  by  the  juris- 
consults, is  fully  shewn  above  in  the  division  of  jurisdiction  into  civil  aud 
criminal.    And  although  in  the  free  Bepublic  it  was  forbidden  to  the 
Consuls,  without  the  command  of  the  people,  to  adjudicate  capitally  on 
a  Boman  citizen,  yet  wherever  the  adjudication  uxu  made,  jurisdiction 
was  exercised  conjoined  to  merum  imperium^  whether  the  poptilue  itself,  or 
the    gucBstors  parricidii^  or  the  prsBtors  over   inquisitions  into  certain 
specific  crimes,  had  the  duty  of  exercising  criminal  trials :  concerning 
which  see  more  in  PoUetua  historia  '.fori  Bomani  libr.  3.  cap.  7 ;  Carolm 
Sigonius  de  judidis  libr.  2.  cap.  4  6<  6.     You  will  rather  agree  with 
D.  Noodt  de  jurisdict.  lib,  1.  cap.  4.  that "  merum  imperium'*  is  so  called 
because  it  appertains  to  the  punishment  of  offended  discipline,  and, 
requires  the  severity  and  forcd  of  the  judge,  and  on  that  account  is 
looked  upon  more  stringently  and  importantly,  or  as  Gadelinas  says,  de 
jure  novis8.  Ubr.  5.  cap.  13.  vers.  *'  aptisiime  auiem,'*  or  num,  18.  "  on 
account  of  a  sort  of  special  right  of  power  elucent  in  so  serious  a  matter," 
in  which  sense  D.  Noodt  tells  us  that  with  the  Romans  ^^ merum**  was 
taken  as  meaning  "pro  summo'*    And  though  certainly  in  civil  cases 
there  was  only  room  for  the  power  of  the  judge  in  subsidium,  if  any  one 
being  refractory,   was  compelled  to  deliver,  perform,  give,  or  restore 
those  things  which  he  should  of  his  own  accord  have  delivered,  &c.,  without 
calling  in  the  aid  of  the  judge,  but  refused  to  deliver,  &o. :    but   to 
transact,  pay  a  debt, "  prcevaricate"  or  collude  with  the  defendant,  was  not 
forbidden  to  the  plaintiff,  as  is  well  known :  so  that  it  could  even  be 
agreed  what  sentence   the  judge  should   give,  so  that  the  judge  was 
bound  in  adjudicating  to  follow  what  the  litigants  preferred :  l.  si  con^' 
venerit^  26,  ff.  de  re  Judicata  (D,  42.  1.),  l.judicem  21,  ff.  communi  di- 
ddundo  (D.  10.  3.) :  and  though  all  civil  trials  are  at  an  end  when  the 
defendant  willingly  satisfies  the  plaintiff  in  any  stage  of  the  case :  §  uli. 
Instil,  de  perpet.  et  temp,  actionum  (1.  4.  12  )  :  yet  on  the  other  hand,  in 
criminal  proceedings  force  and  compulsion  appear  in  every  part,  inas- 
much as  no  delinquent  is  bound  by  nature  or  by  law  willingly  to  offer 
himself  and  his  limbs  to  the  punishment  constituted  by  the  law,  but  is 
bound  to  await  the  compulsion  of  the  judge  and  the  evil  of  his  suffering 
which  is  inflicted  on  account  of  the  evil  of  his  action  (as  Grotius  defines 
punishment,  de  jure  belli  et  pa^.  libr.  2.   cap.  70.  num.  1.);  so  that  a 
criminal  defendant  wishing  to  hasten  his  death  is  not  to  be  listened  to ; 
but  appeal  made  for  him  by  another,  even  without  his  consent,  ought  to 
be  admitted :  I.  non  tanium  6,  ff,  de  appeliat,  (D.  49.  1.)    Therefore  a 
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prisoner  is  anwillingly  committed  to  gaol,  to  the  chains,  to  military  or 
other  custody,  to  questionings,  and  suffers  sentence  and  its  execution  : 
unwillingly  also  is  the  accuser  bound,  by  Tirtue  of  his  charge  made,  to 
persoTere  with  his  accusation :  often  iias  he  to  submit  to  the  semblance 
of  custody,  'often  is  bound  by  questionings  to  detail  what  he  did ;  nor 
can  he  desist  without  fear  of  punishment,  or  ^  prevaricate/'  or  collude 
with  his  adversary,  but  has  rather  to  fear  the  semblance  of  punishment 
on  the  ground  of  calumny.  Thus,  however  you  view  it,  whether  you 
regard  the  accuser  or  the  accused,  everywhere  you  will  find  force,  com- 
pulsion, merum  imperiumy  harsh,  vehement,  and  severe. 

41.  Who  exercised  this  '*  merum  imperium  "  among  the  Eomans,  abun« 
dantly  appears  from  what  been  said  in  Book  I.  about  the  power  and 
functions  of  individual  magistrates.  According  to  the  Boman  law,  it 
clearly  did  not  appertain  to  municipal  magistrates,  but  only  to  the  higher 
ones,  as  to  the  praafect  of  the  city,  the  proconsuls,  the  prsBsides,  and  the 
like ;  for  all  kinds  of  even  mixed  imperium  did  not  belong  to  them,  nor 
could  they  do  those  things  which  were  more  of  imperium  than  of  jurisdic- 
tion :  I.  ea  quce  magis,  26,  ff,  ad  municipalem  (D.  50.  1.)  But  custom  has, 
nowadays,  very  much  increased  the  rights  and  powers  of  states,  so  that 
most  judges  of  towns  and  municipia,  can  not  only  exercise  civil  jurisdic- 
tion, but  also  '' merum  imperium"  and  many  free  governors  of  districts, 
and  those  whom  they  call  "  well*bom  men,"  have  a  bailiff  joined  to 
them,  in  many  parts  of  Holland.  And  these  all  discharge  the  duties  of 
'*  merum  imperium  '*  in  their  own  name  and  right ;  whereas,  on  the  con- 
trary, the  provincial  Court  of  Holland  does  so  not  in  its  own  name,  but 
in  the  name  of  the  Courts :  Ant^ua  Matthceus  de  auctionib.  lib.  1.  cap.  3. 
num.  2,  8, 9  ;  Simon  van  Leeuwen  cens,  for.  part  2.  lihr.  1.  cap.  8.  num.  9  et 
11;  Groeneucegen  add.  I.  26,  ff.  ad  municipalem  et  ad  rubric;  Cod.  de 
defensorib.  civitat.  (D.  1.  55.) 

42. '  Mixed  imperium  is  that  which  coheres  to  the  jurisdiction,  or  in 
which  jurisdiction  is :  L  imperium  3,ff.  h.  t.  (D.  2.  1.)  I.  1,  §  ult.  in  fine  ff^ 
de  offic.  ejus  quimandata  est  jurisdictio  (D.  1.  21.);  for  all  jurisdiction 
would  be  vain  and  elusory  unless  it  has  the  force  of  imperium^  by  which 
the  contumacious  are  brought  to  obedience,  and  decrees  can  be  executed. 
To  which  mixed  imperium,  joined  to  civil  jurisdiction,  it  is  agreed  must 
be  referred  not  only  the  power  of  giving  judges,  and  of  forcing  them  to 
judgment,  but  of  restituting  in  integrum^  compelling  to  give  prastorian 
securities,  placing  in  possession,  executing  the  sentences  of  judges  named 
by  them :  I.  imperium  3, 1.  4.  I.  eum  qui  18,  pr.  et  %  l^ff.h.  t.  (D.  2.  1.) 
L  cum  prcBtor  12,  §  1, 1,  venditor  49.  in  fine  ff.  de  judicii8{I>.  5.  1.)  I,  1. 
I  dies  4,  §  duos  3,/.  de  damnos  infecti  (D.  89.  2.),  but,  especially,  whatever, 
assists  as  aids  for  helping  the  civil  jurisdiction,  as  taking  of  pledges, 
imposition  of  fines,  removal  made  with  military  force :  I.  sacrilegi  9,  §  ult. 
ff.  ad  leg.JuLpeculatus  (D.  48.  13.)  §jpen.  Instit.  desatisdat.  tut.  (1. 1.  24.) 
l*  2,  §  .1,  ff.  si  quis  in  jus  noc.  non  iverit  (D.  2.  5.)  I.  unica  pr.  ff.  si  quis  jus 
die.  non  chtemp.  (D.  2.  3.)  I.  qui  restituere,  68,  ff.  de  rei  vind.  (D.  6.  1.), 
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I.  pen,  ff.  ne  vis  fiat  et  qui  in  possess,  missus  (D.  43. 4.)  Also  imprisonment 
and  military  custody  if  debtors  delay  payment  of  their  debts,  do  not  satisfy 
the  creditor,  or  code  their  goods :  L  1.  (7.  qui  bonis  ced,  poss.  (C.  7.  71.), 
/.  nemo  2.  C.  de  exact,  tribut,  (0.  10.  18.)  Although  these  last,  when 
decreed  from  criminal  defendants,  withont  doubt  are  referable  to  merum 
imperium  :  LI.  L  3,  ff.  de  cusiodia  et  exhib.  reorum.  (D.  48.  3.) 

43.  Bnt  although  mixed  " imperium"  or  the  power  of  forcing  and 
coercing,  coheres  to  jurisdiction  by  a  firm  bond,  so  that  they  cannot 
be  separated  from  each  other,  and  there  would  be  no  jurisdiction  without 
a  moderate  correction,  {.  uU,ff.  de  off.  ejus  cut  mand.  est  jurisdict.  (D.  1. 21.), 
and  therefore  even  those  things  which  in  one  lex  are  ascribed  to 
"  imperium "  are  said  in  another  to  belong  to  **  jurisdiction,"  as  for 
example,  the  appointment  of  a  judge :  /.  imperium  3,  ff.  h.  t.  (D.  2.  1.) 
joined  to  I.  cum  prcetor  12,  §  l,ff.  dejudiciis  (D.  5, 1.)  restitutio  in  integrum 
l.  ea  quoB  26.  pr,  et  ^  1  ad  municipal.  (D.  50.  1.),  joined  to  I.  in.  causa 
16,  §  ult.  ff.  de  minor.  25  cmnis  (D.  4.  4.),  adoption,  §  1.  Insiit.  de  adopt. 
(1. 1. 11.),  joined  to  1. 2,  jf.  de  officprocons.  etlegati  (D.  1. 16.) ;  the  compelling 
of  the  fiduciary  heir  to  adiate  and  restore  the  inheritance :  I.  ille  a  quo  13^ 
§  tempestivum  4,  ff.  ad  SenaiusCons.  Trebdl.  (1).  36.  1.).  Still,  there  is  in 
fact,  if  we  speak  accurately,  a  distinct  character  between  imperium  and 
jurisdiction ;  so  that  some  matters  have  imperium  more  coDJoined,  others 
less,  and  thus  are  considered  as  partaking  more  of  imperium  or  more 
jurisdiction  :  l.jubere  4,  jf.  h.  t.  (D.  2.  l.^l.ea  qucs  26,  jf.  ad  municipal.  (D. 
50,  1.) ;  so  much  so  that  municipal  magistrates  are  said  to  be  without 
imperium  and  power :  I.  nee  magistraitbus  32,  ff.  de  injuriis  (D.  47,  10.) 
for  no  other  reason,  as  I  think,  than  that  in  the  time  of  Ulpian  and 
Paul  those  things  which  were  more  of  imperium  than  jurisdiction  were 
denied  them  :  d.l.  ea  qum  26  ;  it  is  clear  that  they  were  not  destitute  of 
all  jurisdiction  and  of  mixed  imperium:  I.  magistratibus  12^  ff,  h.  t.  (D.  2. 1.), 
/.  1. 1,  dies  4,  §  duos  3,  ff.  de  damno  infecti  (D.  39,  2.),  I.  jus  dandi  3,  ff. 
de  tut.  et  curat,  dot  ab  his  (D.  26.  5.),  §  nos  autem  3.  Instit.  de  Attil.  tut, 
(I.  1,  20.),  I.  ult.ff  de  decretis  ab  ordinefac.  (D.  50.  9.) 

44.  But  that  it  may  be  more  clearly  seen  that  the  nature  of  jurisdiction 
and  mixed  imperium  is  distinct,  there  are  the  clear  words  of  Ulpian 
in  I.  muto  6,  §  2,ff.  de  iutelis  (D.  26.  1.),  who  said  that  the  giving  of  a 
tutor  '*  vsas  neither  a  matter  of  jurisdiction  nor  of  imperium."  He  marks 
out  here  two  things  to  which  he  denies  that  the  giving  of  a  tutor  can 
be  referred,  *^ imperium"  and  "jurisdiction."  Nor  do  you  rightly 
except  that  this  obtained  in  municipal  but  not  in  other  magistrates,  since 
the  appointment  of  tutor,  which  is  what  is  here  spoken  of,  equally 
belonged  by  law,  nay  belonged  more  to  the  higher  than  to  the  municipal 
magistrates.  This  is  further  evident  from  I.  ult.  §  1,  ff'de  off.  ejus  cui 
mand.  est  jurisd.  (D.  1.  21.)  where  Paulus  says  "  thai  where  jurisdiction  is 
delegated  there  also  seems  to  be  delegated  imperium  which  is  not  merum." 
Certainly  if  imperium  is  naturally  jurisdiction  itself,  what  reason  can 
there  be,  I  pray,  for  doubting  whether  when  jurisdiction  is  delegated 
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imperium  wonld  also  seem  to  be  delegated  ?  Why  shoxild  the  answer  be 
the  doubtful  one  "  it  is  more  oorreot/'  if  it  were  a  thing  which  in  itself 
admits  of  no  hesitation  ;  and  why  is  the  special  note  of  Paul  in  I,  1,  §  ulL 
ff.  eo.  tit,  (D.  1.  21.)  where  after  the  words  of  Ulpian,  Paulus  notes  that 
it  is  truer  that  imperium  which  coheres  to  jurisdiction  passes  with  the 
delegated  jurisdiction.  Nor  is  the  intention  other  in  L  2,  ff»  A.  t,  (2.  1.) 
where  Jayolenus  says  that  "to  him  to  whom  jurisdiction  is  conceded  those 
things  also  are  conceded  without  tohich  jurisdiction  cannot  be  enforced^ 
For  jurisdiction  is  enforced  by  tho  inter?ention  of  imperium^  or  the 
moderate  power  of  compelling  and  coercing,  it  is  defended  by  poenal 
judgment,  and  fine,  and  the  like,  h  2,  §  1,  jf,  si  quis  in  jus  vocat.  non  iver* 
(D.  2.  5.),  and  Ulpian  commenting  on  /.  un.  ff,  si  quis  jus  decenii  son  dbtemp, 
omnibus  (D.  2.  3.)  says  *'  it  is  conceded  to  magistrates  by  the  right  of  their 
power  to  defend  their  jurisdiction  with  poanal  judgment."  They  defend 
their  jurisdiction^  and  this  with  poenal  judgment,  and  this  by  "  the  right 
of  their  power,"  that  is  according  to  that  imperium  which  is  conceded  to 
them,  for  *'  power,"  as  Paulus  says,  means  "  imperium  "  in  magistrates, 
h  potestaiis  215,  ff.  de  verb,  signif.  (D.  50.  16.)  Lastly,  this  yiew  is 
abundantly  confirmed  by  the  mode  of  speaking  which  the  jurisconsults 
used  when  they  said  that  "  imperium  coheres  to  jurisdiction  and  jurisdiction 
is  included  in  imperium  "  I.  1  in  fin.  ff.  de  off.  ejus  cui  mand.  est  jurisd* 

1.  imperium  3,  jf.  h.  I.  (D.  1,  21.)  For  thus  **  pacta  adjecta  "  are  said  to  be 
included  in  a  stipulation,  and  to  be  included  in  bond  Jide  judgmentA, 

2.  lecta  40,  ff.  ds  reb.  cred.  (D.  12.  1.),  I.  item  quia  4,  §  ult.,  I.  juris  gentium  7, 
guinimo  5,  ff.  de  pcuitis  (D.  2.  14.),  and  yet  the  nature  of  these  contracts 
themselyes,  and  of  the  pacts  added  to  them  is  different,  and  pacts  may  be  of 
force  without  contracts  and  contracts  without  pacts,  although  such  pacts 
and  contracts  are  jointly  of  force  whenever  the  actio  is  given  on  the 
contract,  but  is  formulated  on  the  adject- pact,  d.  I,  7,  §  5,  and  thus  is  either 
given  to  other  ends  than  those  to  which  the  nature  of  the  contract  tended, 
or  is  weakened,  or  is  wholly  elided  by  the  dilatory  or  peremptory  exception 
of  pact  opposed  by  the  defendant :  §  proUerea  3,  Instit.  de  exeeption{l.  4. 13.). 
Thus  also  imperium  to  which  coheres,  and  in  which  there  is  included, 
jurisdictioy  differs  in  its  nature  from  jurisdiction,  and,  accurately 
speaking,  the  acts  of  jurisdiction  are  different  from  the  acts  of  compulsion 
and  imperium.  Thus  the  appointment  of  judge  according  to  old 
custom,  the  appointment  of  tutor,  trial  and  cognizance,  with  subsequent 
sentence,  by  order  or  decree  of  the  magistrate,  are  properly  speaking 
acts  of  jurisdiction,  in  which,  if  there  be  willing  obedience  by  the 
litigants,  there  is  ^no  need  for  imperium  and  compulsion ;  but  if  they 
resist^  there  follows  the  imperium  or  compulsion  of  him  who  had  the 
power  of  commanding,  when,  by  •pledges  taken,  fine  imposed,  military 
force,  and  other  modes  by  which  jurisdiction  is  wont  to  be  enforced,  he 
compels  judges  and  tutors  appointed  to  carry  out  the  duty  imposed,  and 
refractory  litigants  are  compelled  to  carry  out  sentence,  order,  or  inter- 
posed decree.    Ita  in  I.  si  finita  15,  §  ubi  autem  23,  ffde  damno  infecti 


V0ET*8  PANDECTS.  193 

(D4  89.  2.)  after  the  *<  order  "  follows  ''putting  out  of  possession  "  and  in 

/.  restUuere  68,  ff.  de  ret  vtTtdicat,  (D.  6. 1.)  if  he  who  w  ordered  to  restore 

does  not  obey  the  judge,  when  he  indeed  hu  the  thing,  possession  is  taken  from 

him  hy  the  military  force,  by  command  of  the  judge : ''  but  especially  see  I.  pen, 

ff.nevis  fiai  et  qui  in  posses,  missus  (D.  43. 4.)  where  it  is  said  "  if  any  one  is 

placed  in  possession  for  the  purpose  of  preserring^det  commissa,  and  he  is 

not  admitted,  he  must  be  inducted  into  the  possession  by  the  power  of  him 

who  sent  him  into  possession,"  and  a  little  further  on  it  is  said, ''  but  it 

will  be  better  to  say  that  he  ought  to  follow  out  his  decree  extra-ordinarily 

by  the  right  of  his  power,  sometimes  even  by  military  force.     Adde 

Vinnius  de  jurisdict,  cap,  7.     Indeed  I  do  not  think  that  I  am  wrong  when 

I  say,  that  one  and  the  same  act  would  belong  to  "  imperium  "  considered 

relatively  to  another  antecedent  act,  which,  considered  in  relation  to  another 

subsequent  act  would  not  so  much  belong  to  imperium  as  to  jurisdiction. 

Which  is  clear  in  security  passed  for  legacies  or  for  injury  threatening 

(damnum  infeetum):  for  the  preetor,  when  he  has  taken  cognizance  of 

the  case,  ought  to  order  the  legatee  to  have  security  given  to  him,  or  to 

him  who  fears  danger  from  anything  dangerous ;  and  therefore  exercises 

jurisdiction.    If  obedience  is  not  shewn  to  this  order  by  the  heir,  or 

by  the  owner  of  the  dangerous  things,  the  pnetor  compels  and  forces 

him  to  the  fulfilment  of  the  decree  by  putting  the  other  in  possession : 

and  as  he  does  this  to  force  security  from  one  who  is  contumacious,  he 

is  said  to  exercise  an  act  of  imperium  and  coercion.    But  if  he  who  is 

thus  ordered  cannot  be  induced  to  give  security,  but,  on  the  contrary, 

refuses  to  admit  him  who  is  sent  by  the  pnetor  to  take  possession,  the 

pnetor  again  inducts  him,  who  was  then  sent  but  was  not  admitted, 

into  possession  by  military  force,  and  is  thus  said  to  execute  his  decree 

by  which  he  had  ordered  that  he  should  go  into  possession  to  whom 

security  had  contumaciously  not  been  given :  d,  U,    A  decree  therefore 

of  mission  into  possession  is  one  of  imperium  in  as  far  as  it  is  inter* 

posed  to  compel  security  ordered  by  the  prsator,  and  again  the  same 

decree  of  mission  is  an  act  of  jurisdiction  in  as  far  as  the  pnetor  uses  his 

own  imperium  and  power  to  enforce  this  decree  by  inducting  into 

possession  by  means  of  the  military  force.    It  is  scarcely  so  therefore, 

by  what  has  already  been  said,  that  the  word  ''  inesse  *'  in  our  law  is  to 

be  taken  in  the  same  way  as  if  it  were  said  that  it  "  is  one  and  the 

same  thing  "  :  thus  fraud  is  said  to  be  in  deceit :  I,  juris  gentium  7,  §  sed 

sifraudandi  10,  /.  de  pactis  (D.  2.  14.)     For  let  it  bo  so  that  in  this 

example  the  word  ''  inesse  "  is  of  that  meaning ;  still,  as  it  is  an  abusive 

and  entirely  unusual  meaning  of  the  word  inesse,  it  should  not   be 

extended  to  other  cases  where  there  is  a  doubt,  and  certain  not  to 

imperium  and  jurisdiction  in  regard  to  which  it  is  not  clear  by  any  such 

natural  evidentness  that  they  are  one  and  the  same  thing ;  it  is  indeed 

naturally  certain  that  the  difference  of  fraud  and  deceit  is  only  in  name, 

and  not  in  reality ;  nor  does  this  word  *'  inesse  "  allow  any  other  similar 

interpretation,  in  the  case  of  imperium  cohering  to  jurisdiction,  for  reason 
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does  not  allow  that  that  which  coheres  shall  be  said  to  bo  the  same 
with  that  to  which  it  coheres. 

45.  It  most  not  escape  notice  that  bj  onr  own  cnstoms  and  those  of 
many  nations,  jmisdiction  and  imperium  are  often  considered  as  being 
something  patrimonial,  becanse  it  coheres  to  a  thing,  a  camp,  or  a 
territory,  and  is  pledged  together  with  the  principal  thing,  and  can 
be  transferred  to  uniyersal  or  pirticolar  suocessors  of  dukes,  principes, 
counts,  barons,  nobles,  and  the  like,  by  the  right  of  succession,  legacy, 
donation,  sale,  permutation,  or  pnescription,  in  respect  of  which  juris- 
diction, as  of  an  incorporeal  thing,  the  action  canfesaoria^  or  negatariaf 
the  interdicts  uti  possidetU,  and  the  other  remedies  for  retaining  or 
recovering  possession  lie  against  those  who  exceed  the  limits  of  juris- 
diction or  exercise  a  jurisdiction  which  is  not  competent  to  them.  It  is 
commonly  divided  by  rude  divisions  into  highest,  middle,  and  loweai; 
in  which  are  included  all  which  by  the  Bonum  law  come  under  the 
appellation  of  imperium,  jurisdiction,  and  notio :  so  that  the  highest  or 
greatest  embraces  the  right  of  the  sword,  and  "  merum  imperium : "  the 
middle  include  appointments  of  tutors,  the  right  of  fining,  of  selling 
under  the  spear,  taking  care  of  the  grain,  selecting  judges,  appointing 
rural  tutors :  the  lowest  includes  the  cognition  and  deqision  of  pecuniary 
causes  and  the  like :  although  in  these  matters  there  is  such  a  variety  of 
uses  in  particular  places  that  they  cannot  be  comprehended  in  a  fixed  and 
general  definition :  vide  Oudelinus  dejure  noviss.  Uhr.  5.  cap,  13.  in  fine; 
Argentrmus  ad  coTisuet.  Britann,  art.  446.  gL  2 ;  Vinnius  de  jurisdici, 
cap,  1,  num.  1.  et  cap.  4.  num.  4.  cap.  8.  num.  2.  in  fine  ;  Lambertus  Goris 
advers.  tract.  4,  §  3 ;  Sententien  van  den  Hoogen  en  provincialen  Sade 
decis.  34 ;  Simon  van  Leeuwen  cens.  for,  part.  2.  libr.  1.  cap.  8 ;  Groene" 
wegen  ad  tit.  Cod.  iM  conveniat,  qui  certo  loco  dare  promisit,  et  ad  L  ^ 
C.  de  modo  mulctarum  ;  Fauktm  Voet  ad  princ.  Inst,  de  jfui.  el  jure  num, 
ult ;  Burgundum  ad  consuet.  Flandr.  tract  9 ;  Joh.  Papon  Itbr.  7.  tit.  7. 
arrest.  33  in  notis ;  Clariss.  D.  Vitriarium  in  Institutionibus  juris  puklici 
Romano  Oermanici.  libr.  3,  15  et  seqq.prcedtca  20.     [Further  m7.] 

46.  Jurisdiction  is  exercised  only  over  those  who  are  in  the  terri- 
tory, or  have  goods  there,  so  that  they  are  subject  either  in  respect  of 
person  or  of  goods  :  if  they  are  subject  in  respect  of  person,  the  judge 
will  rightly  lay  down  the  law  concerning  them  even  as  to  things  situated 
out  of  the  territory.  Certainly  if  it  is  clear  that  any  one  is  neither 
subject  in  respect  of  person  or  goods,  one  laying  down  the  law  beyond 
his  territory  may  be  disobeyed  with  impunity :  I.  ult.  ff.  h.  t.  (D.  2.  1.), 
and  he  is  considered  to  have  acted  lawfully  who  violently  resists  when 
he  has  suffered  violence  or  aggression  from  the  magistrate  of  another 
place,  or  his  officers  or  servants,  beyond  his  territory,  and  in  another 
place,  under  cover  and  colour  of  being  a  magistrate :  Fabius  de  Anna 
eonsil.  7.  num.  11 ;  Anton.  Matthceus  de  criminUms.  lib.  48.  tit.  14.  cap.  1. 
num.  2;  Chassenctus  ad  consuet.  Burg,  rvibr.  1,  §  7.  verho  simplicis  re- 
sistentias,  num.  9  et  seqq ;  Myneingerius  cent.  5.  obsefv.  18.    Consult,  Jurisc. 
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HoU.  part  5.  cons.  100.  pag.  333  et  seqq,,  beginning  "  toy  ondergeschreven.*' 
For  which  reason  placaate  are  often  found  made  by  the  Courts-General, 
whereby  the  inhabitants  of  country  Tillages,  answering  to  the  towns 
conquered  by  us,  are  prohibited  from  obeying  any  mandates  or  juris- 
dictions of  the  enemy,  but  only  of  the  Counts,  who  held  and  possessed 
those  cities  by  their  guards :  vol.  2.  pladtorum  HoU.  pag.  1169  et  seqq.y 
ugque  ad  pag.  1190  :  it  suffices,  too,  if  any  one  was  subject  to  the 
jurisdiction  in  the  beginning,  although  during  the  suit  he  has  ceased  to 
be  under  it  on  account  of  migration,  or  change  or  increase  of  dignity : 
I.  pen.  ff.  A.  1. 1,  si  quis  posteaquam  7,^.  dejudiciis  (D.  6.  1.) 

47.  There  is,  however,  one  case  in  which  the  pneses  being  applied 
to  in  his  territory,  grants  jurisdiction  against  one  who  dwells  in  the 
province  of  another  prteses,  in  favour  of  liberty :  J.  nan  tantum  51,  §  sed 
Articulejano  7,  /.  de  fidecommiss.  Ubertatis.  (D.  40.  5.)  There  are  also 
cases  in  which  a  magistrate  being  beyond  his  territory  exercises  juris- 
diction. Thus  a  proconsul  exercises  voluntary  jurisdiction  in  another 
province :  I.  2yff.  de  off.  procons.  et  legati  (D.  1.  16.)  And  by  particu- 
lar right  the  power  was  conceded  by  Albert  of  Bavaria,  Count  of 
Holland,  to  the  prtetor  of  the  town  of  Delft  to  apprehend  evil  doers 
200  full  paces  beyond  the  territory  of  the  town :  vide  consult.  Jurisc. 
HoU.  part  5.  consil  223,  224.  Nor  is  it  a  new  thing  that  by  consent  of 
the  magistrates  who  otherwise  have  jurisdiction  by  the  law  of  the  soil 
in  any  place,  say  a  state,  others  can  exercise  jurisdiction  there,  the 
territory  being  conceded  to  them  by  the  urban  magistrate,  so  that  there 
they  should  adjudicate  and  make  execution  according  to  their  own  juris- 
diction in  civil  and  criminal  cases  not  appertaining  to  the  cognizance  of 
an  urban  magistrate.  Thus  the  magistrate  of  Leyden  allowed  this  to  the 
prsBfect  and  superior  magistrates  of  the  district  of  Bhynland :  Accoord 
tusschen  de  Heemraden  en  de  Stadts  Leyden,  28  Novemh.  1595,  art.  20, 
vol.  2.  placiL  HoU.  pag.  1353  et  1354  vol,  2.  pladt.  HoU.  pag.  1228  et  seqq. 

48.  Just  as  one  laying  down  the  law  beyond  his  territory  is  dis- 
obeyed with  impunity,  so  also  is  one  going  beyond  his  jurisdiction,  I.  uU, 
ff.  h.  t.  (D.  2. 1.),  where,  it  may  be,  the  power  of  adjudicating  as  to  causes 
not  exceeding  a  certain  quantity,  is  so  restricted  by  law  or  custom  that 
it  does  not  allow  of  prorogation ;  for  in  such  case  a  sentence  passed  by 
such  judge  over  and  beyond  that  quantity  is  of  no  force,  not  being  even 
of  validity  up  to  the  extent  to  which  it  might  have  gone  {ad  summam 
eoncurrentem).  For  although  the  neglected  insinuation  of  a  donation 
had  the  effect  that  the  liberality  evinced  was  useless  in  so  far  as  it 
exceeded  500  aurei,  but  was  of  force  as  far  nevertheless  as  the  500, 
Z.  sancimus  34.  0.  de  donation.  (C.  39.  5.),  that,  however,  is  not  to  be 
applied  to  sentences;  for  that  case  is  exceptional:  so  that  a  judg- 
ment in  one  and  the  same  trial  cannot  be  valid  as  to  part  and  invalid 
as  to  part,  I.  in  hoe  judicio  37,  ff.  famil.  ercisc.  (D.  10.  2.),  unless  it 
contain  different  chapters,  unconnected  the  one  with  the  other,  some 
of  which,  but  not  all,  exceed  the  power  of  the  judge :  arg.  I.  etiam  si 
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patre  29,  §  ex  causa  1,  ff.  de  minor,  25  annis  (D.  4.  4.);  I,  qucsdam 
midier,  41,  ff.  famil,  erdscund,  (D.  10.  2.) ;  B^uffua  ad  coTutit.  reffias, 
torn.  1.  tra4:t,  de  sentenL  provisionaL  art.  2,  gloss.  4.  num.  7 ;  Costalius 
ad  I.  uU.f  ff.  h.  t.  Wherever,  however,  the  inqairy  is  as  to  the  quantity 
pertaining  to  the  jurisdiction,  the  quantity  prayed  for  must  be  regarded, 
not  how  much  is  owing :  2.  pen.  in  fine.  ff.  h.  t.  (D.  2.  1.) 

49.  But  if  one  brings  several  actions  against  the  same  party,  the 
quantity  of  each  of  which,  singly  taken,  is  within  the  jurisdiction  of  the 
judge,  but  the  lumping  together  exceeds  the  limit  of  his  jurisdiction,  then 
not  the  heaped  together,  but  the  single  amounts  must  be  had  regard  ta, 
nor  will  it  seem  that  anything  is  above  the  jurisdiction  of  the  judge,  I.  si 
idem  ll,ff.h,  t  (D.  2. 1.),  unless  many  quantities  are  prayed  for  due  from 
the  same  cause,  as  the  interest  of  many  years  due  in  reispect  of  the  same 
capital ;  or  if  there  are  many  partners  in  the  same  suit,  whether  plaintiffs 
or  defendants,  litigating  together  as  to  the  same  thing  or  quantity  ex- 
ceeding the  prescribed  quantity ;  or  if  the  proceeding  is  by  the  double 
actions  of  dividing  the  inheritance,  or  dividing  joint  property,  or  regulating 
boundaries ;  because  although  every  one  may  litigate  concerning  his  own 
share,  not  exceeding  the  jurisdiction  of  the  judge,  yet  the  whole  thing  is 
brought  into  judgment,  and  can  be  adjudicated  to  one  only  in  devisory 
actions;  d,  L  si  idem.  11,  §  ult.ff.  h,  t,  (D.  2. 1.) ;  Costalius  and  the  Com- 
mentators generally  ad  1. 11,  ff.h,  t, 

50.  No  one  rightly  pronounces  judgment  for  himself,  or  for  his  own 
people,  nor  for  his  wife  or  children,  nor  for  his  freedmen  nor  other 
servants  whom  he  has  with  him,  lest,  led  by  the  great  affection  which  he 
has  for  such  persons,  he  decrees  unjustly,  or  profits  himself  by  the 
injury  of  his  adversary.  So  that  not  even  corporations  and  mercantile 
partnerships  clothed  with  a  special  privilege,  and  endowed  with  juris- 
diction by  the  Emperor,  can  rightly  pronounce  judgment  against  those 
whom  it  is  alleged  have  traded  or  done  anything  against  the  privileges 
conceded  to  them,  where,  by  their  sentence,  gain  or  loss  could  happen  to 
the  partnership  itself:  for  in  one's  own  things  it  would  be  very  improper 
to  allow  any  one  liberty  to  pass  sentence :  I.  qui  jurisdictioni  10,  ff.  h.  t* 
(D.  2.  1.) ;  I.  unic,  C.  ne  quis  in  sud  causa  judicet  (0.  3.  5.)  L  iUe  a  quo 
13,  §  pen.  ff.  ad  Senatusc.  TrebeU.  (D.  36. 1.) ;  consult.  Jurisc.  HolLpart  6. 
(Jons.  104;  and  thus  a  certain  very  bitter  lawsuit  concerning  the 
violated  privileges  of  the  East  India  Company  was  instituted  before  the 
ordinary  judges  of  the  City  of  Amsterdam,  concerning  which  see  d,part  5, 
consult.  Holland.  consU.  233,  et  multis  seqq.  Adds  tit.  dejudidis,  num.  45 
(post,  tit.  5.  1.  46). 

61.  But  were  the  adversary  to  consent  that  anyone  should  pronounce 
judgment  for  himself  and  his,  or  be  the  judge  in  his  own  and  their  cause, 
it  would  by  no  means  be  absurd,  for  no  injury  can  be  done  to  a  willing 
person,  nor  is  there  any  reason  why  a  father  can  be  arbiter  to  his  own 
son  by  a  mutual  promise  to  abide  the  award,  and  not  be  a  judge  by 
consent,  I.  quin  etiam  6,  ff.  de  receptis  qui  arh.  recep.  (D.  4.  8.) ;  and  con- 
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ceming  such  a  oase  of  consent  and  agreement  may  be  well  taken  as  applic* 
able  what  is  said  in  L  in  privcUis  77,  ff.  deJudiciU  (D.  5. 1.)  ^that  in 
private  matters  a  father  may  have  his  son  as  a  judge,  or  a  son  his  father/' 
For  unless  the  adversary  consent,  undoubtedly  he  can  defend  himself  by 
the  well-known  exception  of  **  suspect-judge "  and  decline  the  father  or 
son  of  his  adversary  as  a  judge.  And  consent  also  rests  on  this  founda- 
tion, that  a  son,  nay  a  magistrate  who  was  a  filius  familiaa^  conld  force 
his  father,  who  was  a  fiduciary  heir  and  declared  the  inheritance  suspect, 
to  adiate  and  restore  such  inheritance  :  the  fidei  commissary  heir  calling 
upon  Bnch filiuafamilias,  and  having  no  cause  of  suspicion;  for  no  loss 
or  gain  could  accede  to  the  father  from  forced  adition :  I.  tUe  a  quo  13, 
§  fdi.  et  1. 14,  /.  ad  Senatuac  Trebdl  (D.  86. 1.).  And  the  pnetor,  if  thero 
is  a  doubt  whether  he  has  jurisdiction,  will  take  cognizance  of  and  decide 
on  the  point  itself;  and  in  so  far  seems  to  pronounce  judgment  by  esti- 
mating whether  he  has  jurisdiction :  I.  m  quia  ex  aliend  5,  ff,  de  judidis 
(D.  5.  1.);  I,  ex  qudcunque  2yff,  si  quia  in  Jus  voc,  non  iverit  (D.  2.  5  ); 
in  voluntary  jurisdiction  nothing  prevents  anyone  laying  down  the  law 
for  himaelf,  as  already  laid  down  in  L  un.  in  fin.  ff.  de  off.  connUia  (D.  1. 
10.),  I.  ai  eonaul  3  et  4,  jf.  de  adopt,  (D.  1. 7.)  I.  an  apud  ae  5,  L  ai  rogatua  20, 
§  uU.  ff.  de  manumiaa.  vind,  (D.  40.  2.)  Lastly,  if  it  be  the  Princeps 
himself,  who  does  not  acknowledge  a  superior,  the  reason  of  necessity 
dictates  that  he  can  pronounce  judgment  for  himself,  as  he  may  make  laws 
for  himself,  so  that  the  Princeps  is  said  to  have  adjudicated  between  the 
fiscus  in  his  own  right  and  legatees  as  to  the  declaring  legacies  fallen 
vacant :  in  L  proximo  3,  ff,  de  his  qua  in  teatam,  detent,  (D.  28.  4.).  And 
Tiberius  himself,  in  the  character  of  heir  of  his  slave,  decreed  between 
him  and  the  substituted  heir  of  his  slave,  that  the  inheritance  should  be 
divided  in  equal  proportions  between  him  as  being  the  instituted  heir 
of  his  slave,  and  the  substitute :  2.  et  hoc  Ttberiua  41,  ff.  de  hered,  inat, 
(D.  28.  5.)  et  ult.  InatU.  de  vulg.  aubaiit.  (I.  2.  15.) 

52.  So  that  an  equal  has  no  imperium  or  jurisdiction  over  an  equal, 
and  much  less  over  a  superior ;  so  that  not  even  acts  of  voluntary  juris- 
diction can  be  performed  over  him  who  is  of  equal  imperium,  as  for 
example  a  colleague :  I.  apud  eum  14,  ff,  de  manumiaaionibua  (D.  40. 1.) 
I.  apud  filiua  familiar  18,  §  l,ff.de  manumiaa,  vindict.  (D.  40.  2.),  I.  nam 
magistratua  4,  ff.  de  receptia  qui  arbiir.  recep.  (D.  4.  8.),  I.  judicium  58,  ff, 
dejudidia  (D.  5. 1.)  I.  tile  a  quo  18,  §pen.  ff.  ad  Senatuac.  Trebell  (D.  36. 1.) 
but  in  acts  of  contentious  jurisdiction  it  may  be  done  if  the  equals  or 
superiors  submit  themselves :  vide  Auguai.  Barhoaam.  axiom,  juria  uaufreq. 
174.  ibique  D.  D,  The  consequence  of  which  is  that  in  the  case  where 
two  are  lords  of  the  same  territory,  and  have  and  exercise,  as  it  were,  a 
patrimonial  jurisdiction  undividedly,  one  of  them  cannot  punish  his 
partner  in  the  jurisdiction  delinquent  in  that  territory,  but  ought  rather 
to  refer  the  punishment  in  these  and  other  similar  cases  to  the  jurisdiction 
of  a  superior  power :  arg.  d.  I.  8,  et  pen.  ff.  ad  Senatuac.  Trebell.  (D.  36. 1.) 
Andr,  Oayl  de  arreatia  cap,  4.  num,  7.  Canceriua  Variar,  reaolut.  part  2. 
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cap.  2.  num.  74.  But  since  every  magistrate  has  only  authority  in  his 
own  province,  and  beyond  it  is  only  to  be  considered  a  private  person, 
{.  prceses  provineicB  in  8U€B  3,  ff,  de  offic.  prcesidia  (D.  1. 18.)  2.  ult.  ff.  de  off 
jprcef.  urbi  (D.  1. 12.),  the  above  role  does  not  prevent  a  magistrate  in- 
ferior in  dignity  from  exercising  jurisdiction,  compulsion,  and  coercion, 
in  his  own  territory  over  those  who  carry  on  a  suit  in  his  own  territory  or 
commit  crimes,  even  if  they  are  magistrates  of  another  territory  clothed 
with  equal  or  greater  power.  The  same  must  be  laid  down  as  to  the  officers 
of  such  other  magistrates,  clothed  with  their  mandate,  and  thus  sinning ; 
unless  something  else  appear  to  have  been  laid  down  by  principal  autho- 
rity or  use,  between  many  subject  to  the  same  Princeps,  but  clothed 
with  equal  or  unequal  authority  in  different  territories :  vide  Cruidonem 
PapcB  deda,  828.  ibique  Banchiri  et  aliorum  notcu  ;  Boerium  decis.  9. 

58.  As  to  the  modes  in  which  jurisdiction  is  to  be  proved,  for  example 
by  the  exercise  of  various  acts  pertaining  to  jurisdiction,  by  the  erection 
of  places  of  punishment,  by  the  exaction  of  gallows  as  it  is  called,  and 
whether  witnesses  and  individual  witnesses  are  to  be  here  heard,  and 
the  like,  see  Voecarpus  de  prohationibua  conclus,  948.  It  must  not  be 
omitted  that  if  there  be  a  lawsuit  between  two  prsetors,  bailifife,  or  the 
like,  as  to  the  bounds  and  limits  of  their  jurisdiction,  they  must  litigate 
it  at  their  own,  not  at  the  public  expense,  unless  they  commenced  such 
lawsuit  by  decree  of  the  Courts,  or  of  the  supreme  or  provincial  Court, 
or  of  the  Chamber  of  Accounts :  instruct,  Curioe  supremce  art,  95. 

54.  Jurisdiction  is  ended  by  the  death  of  him  to  whom  it  is  conceded, 
whenever,  according  to  the  principles  of  the  Boman  law,  it  is  considered 
as  a  personal  right  '*  adhering  to  the  bones  of  a  person ":  so  that  even 
mandated  jurisdiction  vanishes  by  the  death  of  the  mandant  whenever 
death  comes  before  the  thing  has  begun  to  be  undertaken  by  him  to 
whom  jurisdiction  was  mandated :  I.  et  quia  6,  ff,  h.  t.  (D.  2.  1.)  For 
although  petty  judges,  appointed  by  the  preeses,  are  wont  to  endure 
even  into  the  time  of  their  successors,  and  can  be  forced  to  pronounce 
sentence,  2.  venditor  49,  §  1,  Jf.  dejudiciis  (D,  5. 1.) ;  this  cannot,  however, 
be  extended  to  the  mandatories  of  jurisdiction,  for  the  mandatary  fills 
the  place  of  the  mandant,  and  represents  him,  and  uses  his  right  and 
authority,  which  power,  being  extinguished  by  the  death  of  the  mandant, 
cannot  be  representatively  continued  further  through  the  mandatary. 
But  the  petty  judge,  when  once  rightly  appointed  according  to  the 
manner  of  tribunals,  does  whatever  he  does  in  his  own  name ;  nor  does 
he  represent  the  giver,  but  has  his  own  cognizance  (notio),  not  dependent 
on  the  life  or  the  death  of  the  giver:  Vinnius  de  Juriadict,  cap.  12. 
num.  2.  The  case  would  be  different  if,  adhering  to  an  estate,  and 
existing  in  the  commercium  and  patrimony  of  any  one,  jurisdiction  is 
wont  to  pass  to  others,  as  a  flock  of  cattle  or  sheep  would  pass.  Juris- 
diction also  expires  by  the  lapse  of  the  time  for  which  it  was  conceded, 
arg.  J,  consemisse  2,  §  «»  et  judex  2,  ff.  de  judiciis  (D.  6.  1),  whence  it  was 
that  all  magistrates  were  anciently  commanded  by  law  to  abdicate,  inas- 
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mach  as  when  the  decemviri  reioained  in  office  after  the  lapse  of  their 
time,  proroguing  the  magistracy  for  themselves,  it  gave  rise  to  no  slight 
disturbances :  L  2,  %  et  cum,  placuiseet  24,  ff.  de  origine  juris.  (D.  1.  2.)  It 
was  certainly  not  without  the  consent  of  the  Princeps,  before  the  time 
of  administration  was  ended  and  a  successor  was  given,  allowed  to  any 
private  person  to  abdicate  of  his  own  accord,  especially  in  the  provinces : 
both  because  the  need  of  the  province  required  that  there  should  be 
some  one  before  whom  the  provincials  could  carry  on  their  business, 
and  also  lest,  being  without  a  ruler,  they  should  be  exposed  to  the 
passion  of  the  evil-disposed :  Z.  pen,  ff,  de  offic,  prcesid,  (D.  L  18.),  joined 
to  {.  meminisae  10,  Jf.  de  off,^procon8.  et  legati  (D.  1.  16.). 

55.  Jurisdiction  moreover  ceases  by  the  revocation  of  him  who 
granted  it,  when  either  the  mandator  revokes  his  mandate,  which  he  can 
do  by  the  ordinary  nature  of  mandate,  arg,  I,  quia  6,  ff.  h,  i.  (D.  2.  1.), 
or  where  the  Princeps  gave  a  successor  to  the  magistrate  before  the 
lapse  of  his  time,  I,  diem  funcio  4,  ff,  de  offic.  asaeseor.  (D.  1.  22)  ;  arg.  I. 
judicium^  solvitur  58,  ff.  dejudiciis  (D.  5, 1),  so  that  a  magistrate  is  con- 
sidered guilty  of  high  treason  who  did  not  leave  the  province  when  his 
successor  was  appointed,  I,  quive  de  provincia  2,  ff.  ad  leg,  Jul.  Majest. 
(D.  48.  4.),  which  evocation  and  ademption  can  take  place  in  our  modern 
patrimonial  jurisdiction  also,  if  anyone  has  committed  a  notable  and 
contumacious  abuse  of  the  jurisdiction  granted  to  him,  by  receiving 
wicked  persons,  and  oppressing  subjects,  by  way  of  penalty  he  is  to  be 
deprived  of  all  power  and  jurisdiction,  as  was  enacted  by  the  Ordinance 
en  Criminal  Juriediction  of  King  Philip,  anno.  1570,  art.  23.  Which, 
however,  was  so  moderated  sometimes  by  decisions  both  in  Belgium  and 
Gaul,  that  only  he  who  had  abused  it  was  deprived  of  its  exercise,  the 
fullest  right  of  exercising  the  power  being  left  to  his  heirs  after  his 
death,  almost  in  the  same  way  that  anciently  on  accoimt  of  the  too  great 
cruelty  of  masters  towards  their  slaves,  and  of  the  abuse  of  the  owner's 
power,  not  only  was  the  right  acquired  by  them  wholly  taken  away,  but 
a  sale  of  the  slaves  was  ordered,  so  that  they  should  thus  be  without 
the  dominical  power  they  had  abused ;  in  respect  to  price,  however,  they 
had  unlimited  right :  §  idt.  Inst,  de  his  ^ut  sui  vel  alien,  juris  (I.  1.  6.). 
Bodenburg  de  jure  conjug.  tract,  prcelimin.  de  statutis  diversit.  tit.  2,  cap.  5. 
num.  17.  fere  in  fine ;  Joh,  Papon,  libr,  13.  tit.  1.  arrest,  13;  Gregorius 
Tholasanus  syntag,  juris  civilis,  libr,  6.  cap.  20.  num,  ult.  [The  rest  of  the 
paragraph  applies  only  to  feudal  rights,  now  obsolete,  and  is  therefore 
omitted.] 

56.  Lastly,  as  jurisdiction  can  be  introduced,  by  prescription,  so  it 
also  can  be  taken  away  by  contrary  prescription. 

57.  To  protect  jurisdiction  various  edicts  were  issued  by  the  preetor. 
The  first  is  de  albo  corrfipto,  a  penalty  being  imposed  on  him  who  by 
fraud,  not  rusticity,  broke  the  tablets,  of  500,  or  as  others  read  it,  of 
50  aurei,  which  fine  was  recovered  by  an  actio  ifi  factum  open  to  any  of 
the  populace,  since  it  was  to  the,  ad  vantage  of  everyone  that  the  tablet 
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issned  for  the  use  as  well  of  the  whole  people  as  of  indiyidnals  should 
not  be  destroyed.   If  any  one  had  no  money  he  was  chastised.   And  when 
many  broke  it  the  proffer  of  the  penalty  made  by  one  did  not  liberate  the 
others,  although  it  was  the  family  of  one  man  who  broke  it:  it  was 
otherwise  if  the  family  only  advised  its  breaking,  in  which  case  one 
proffer  of  payment  sufficed,  it  being  as  it  were  oat  of  one  act.    Nor  did 
it  matter  whether  any  one  broke  the  tablet  himself  or  commanded  that 
it  should  be  broken,  nor  whether  he  broke  it  or  only  threw  it  wholly 
down,  nor  whether  he  broke  it  after  it  was  put  up  or  only  before  it  was 
put  up,  or  while  it  was  being  put  up :  2.  si  quis  ul  7.  {.  8,  9,  ff.  h.  I. 
(D.  2.  !.)«     This  actio  in  factum  seems  also  to  be  extended  to  those  who 
either  break  the  edicts  of  the  Frinceps  or  of  the  prtetorian  prsafect  (con- 
cerning which  tit»  de  off.  prcBf,  prcetoriSf  ante,  tit,  xi,),  for  those  who  are 
clothed  with  higher  power  also  seem  to  suffer  a  very  serious  injury  by 
such  breakage,  which  should  be  coerced  as  much  as  possible  by  a  like 
kind  of  penalty.    Since,  however,  by  our  modem  law  many  punishments 
of  delinquents  are  arbitrary,  the  consequence  was  that  those  who  with 
evil  intent  destroyed  the  edicts  of  the  Frinceps  or  the  Counts  affixed  jto 
the  doors  of  the  courts  and  gates,  such  as  edicts  of  citation,  and  other 
announcements  placed  by  public  authority  in  the  more  prominent  places, 
although  not  for  the  sake  of  perpetual  jurisdiction,  were  fined  by  extra- 
ordinary punishment  at  the  discretion  of  the  presiding  judge :  Instruci. 
voor  de  deurwaarders  van  de  staten  van  Zedand  29  JvXij  1607,  art.  31. 
vol.  2.  jploct/.  Hoi.  pag.  1136 ;  Menochiug  de  arhitrar.  judic.  Itbr.  2,  cagu  281 ; 
Oroenewegen  and  Btmm  ad  I.  7,  ff.  h.  t. ;  Paulm  Voet  ad  §12;  Instit.  de 
action,  num.  4 ;  so  that  not  even  an  owner  whose  things  were  proscribed 
by  public  authority,  in  error,  as  if  belonging  to  Titius,  could  without 
punishment  throw  down  the  affixed  notices  of  proscription,  for  he  ought 
rather  to  intervene  at  the  sale.    It  is  otherwise  if  Titius  has  only  by 
private  authority  advertised  any  things  to   be  publicly  sold   as  fais, 
for  as  everything  can  be  as  naturally  loosened  as  it  has  been  bound, 
there  is  nothing  which  will  prevent  the  notice  being  privately  torn  off 
by  him  to  whose  prejudice  it  has  been  privately  affixed ;  but  those  things 
must  be  publicly  removed  which  had  their  beginning  in  public  authority. 
So  what  a  private  person  has  done  on  our  property  can  be  rescinded  by 
private  authority,  but  what  is  done  by  order  of  the  praetor  cannot  be 
taken  away  except  by  his  authority,  I.  guemadmodum  29,  §  1,  ff.  ad  letn 
Aquil.  (D.  9.  2.) ;  I.  sed  9%  inter,  27,  ff.  de  gervit.  prced.  urban.  (D.  8.  2.) 
vi  I.  fluminum  24.  pr.  versu  quid  ergo  ff.  de  damno  infect.  (D.  39. 2.)  ;  I.  uU. 
%  si  ad  januam  2,  ff.  quod  vi  aut  clam  (D.  43.  24.)     In  the  same  way  it 
is  permitted  to  the  owner  to  remove  seals  privately  affixed  to  his  things 
by  others ;  but  not  if  it  appear  to  be  done  by  the  authority  of  the 
judge :  1. 1.  2.  C.  ut  rem  lie.  sine  jud.  aucL  sign.  reb.  impon.  alienis  (C.  2. 17) ; 
Anton.  Matthceus  de  auction.  Kbr.  1.  cap.  8.  num.  21,  22. 
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THAT  EVERY  ONE  SHALL  USE  THE  SAME  LAW  WHICH 
HE  HAS  LAIN  DOWN  FOE  ANOTHER. 


SUMMARY. 

1.  Magistrates  who  lay  down  new  laws — ^throngh  fayonr,  hatred,  money,  or  entreaty^ 
granting  new  actions  ahd  exceptions  at  discretion,  are  punished,  and  their  heirs 
also,  hy  heing  ohliged  to  use  that  law.  So  are  thoso  who  solicit  such  new 
laws.  This  is  one  exception  to  the  rule  that  poenal  actions  are  not  given  against 
heirs.  Where  a  thing  is  to  he  confiscated  for  fraud,  and  the  party  defrauding 
dies  before  confiscation,  the  persecutory  action  lies  against  the  heirs. 

2.  It  is  open  to  any  one  of  the  public  to  compel  the  magistrate,  &c.,  who  lays  down 
new  law  to  use  it  himself.  The  use  of  a  new  law  by  a  tutor,  curator,  pro- 
curator, or  JUiut'familiaSf  does  not  injure  the  minor,  principal,  or  finther,  unless 
they  ratify.  Its  use  by  the  surety  does  not  injure  the  princix)al,  but  its  use  by 
the  principal  injures  the  surety. 

3.  Penalty  ceases  if  magistrate  was  impeded  or  made  grant  to  a  foreigner,  or  if  there 
was  no  actual  grant.  Attempt  is  not  punished  if  wrong  not  completed. 
Penalty  applies  if  law  granted  but  not  used.  Not  to  him  who  uses  the  law  as 
against  the  getter.    He  who  pays  as  against  this  protecting  edict  cannot  recover. 

4.  The  equity  of  the  edict  is  praised.  The  law  of  retaliation  and  retorsion  is  treated  of. 
It  only  applies  where  (a)  another  nation  has  laid  down  rules  directly  against 
another,  and  not  merely  against  a  third  nation.  (6.)  Not  where  a  nation's 
own  subjects  are  bound  as  well  as  strangen,  and  where  the  law  is  therefore 

'  not  special  as  against  strangers,  eg,,  payment  of  transfer  duty  or  other  fiscal 

impost.  Condition  of  own  citizens  and  strangers  can  be  equalised  in  our  own 
country  by  Princeps  so  as  to  compensate  for  foreign  restrictions.  Succession 
duty  is  thus  levied  on  property  in  Holland  passing  to  those  who  thus  tax 
successions  coming  to  Hollanders  from  abroad.  And  a  magistrate  can  deny 
his  own  laws  to  inhabitants  of  countries  in  which  his  own  subjects  are  denied 
rights.  But  this  must  only  be  done  where  the  denial  abroad  is  clear,  and  not 
suppositious ;  for  neighbouring  states  should  be  friendly  and  avoid  such  dif- 
ficulties. In  strict  law  there  may  be  prohibitions  as  to  testate  and  intestate 
succession  as  against  other  countries,  still  Voet  thinks  reciprocity  and'  equality 
is  far  preferable. 


1.  SiNCS  it  is  not  a  new  thing  that  magistrates,  corrupted  by  favour, 
or  hatred,  or  money,  or  yielding  to  entreaty,  allow  actions  or  admit 
exceptions  which  should  not  have  been  allowed  or  admitted,  or  prescribe 
a  fallacious  form  of  judicial  proceeding  in  a  new  and  unaccustomed 
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manner,  and  alter  such  laws  and  justice  as  they  had  to  administer,  by 
a  shameful  changefulness  according  to  their  own  discretion;  and  as 
they  did  not  the  less  offend  who  sought  and  obtained  such  things  from 
the  luagistratcs,  proviHiou  against  such  cases  was  deservedly  made  by 
the  edict  of  the  pra)tur,  and  it  was  laid  down  that  if  either  a  magistrate 
laid  down  new  law,  or  if  a  private  person  obtained  it  from  the 
magistrate,  by  way  of  penalty,  both  he  and  his  lieirs  had  to  usj  that 
law,  I.  1,  §  1.  81  quis  3,  §  guod  autem  6,  ff,  h.  i.  (D.  2.  2.),  for  although 
penal  actions  are  not  given  against  heirs,  nor  commenced,  I.  constitutionihus 
33,  ff,  de  ohlig.  et  act.  (D.  44,  7.).  §  1.  InsitL  de  perpet.  et  tempor,  action. 
(I.  4.  12.),  yet  if  penalties  have  once  been  decreed  against  the  deceased  (as 
in  this  matter,  the  disposition  of  the  old  or  common  law  was  ipso  jure  im- 
mediately denied  to  those  giving  or  obtaining  new  law)  nothing  prevents 
their  being  thereafter  continued  as  against  the  heirs.  On  this  foundation 
it  also  rests  that  as  a  thing,  the  annual  payment  of  which  has  been 
defrauded,  is  ipso  jure  confiscated,  and  immediately  ceases  to  be  his  who 
defrauded,  so,  where  the  defrauder  dies  before  the  suit  is  commenced, 
the  recovery  of  the  thing  itself  is  nevertheless  conceded  to  the  fisc 
against  the  defrauder's  heirs,  2.  commissa  14,  ff,  de  publican,  et  vectigaL 
(D.  39.  4.),  so  that  thus  a  difference  obtains  between  the  penalties  in 
this  respect  inflicted  by  the  sentence  of  the  judge  and  those  imposed 
ipso  jure,  Adde  Hugo  Grotius,  in  the  answers  of  the  Dntoh  jurisconsults, 
part  3.  vol.  2.  cons.  1G5  in  fine.  Ant.  Matthcmsde  auctioniburS  libr,  2.  cap  4. 
num.  33.  ante  med.  Donellus  ad  I.  unic,  C  ex  delictis  defunct,  in  quantum 
Tieredes  teneanlur  num.  49  et  seqq, 

2.  Every  one  must  use  the  new  law  which  he  had  given  or  obtained, 
and  this  not  only  at  the  petition  of  the  injured  party,  but  of  every  one 
else,  I.  si  quis  3,  §  hcec poena  2,  ff.  h.  t  (D.  2.  2.),  so  that  the  proceeding  for 
this  penalty  seems  to  be  open  to  any  one  of  the  public.  Nor  is  this 
surprising,  for  it  is  to  the  advantage  of  the  whole  people  that  the  laws 
should  be  kept  inviolate:  and  it  would  come  to  pass  that  the  laws 
would  be  changed  by  as  it  were  a  contrary  custom,  if  a  new  law  were 
frequently  obtained.  Clearly,  in  such  cases  the  suggestion  of  the 
assessors  would  be  injurious  to  themselves,  not  to  the  prsBses,  I,  hoc  edicts 

2,  ff,  h,  t,  (D,  2.  2.),  and  the  obtaining  of  the  new  law  by  the  tutor, 
curator,  procurator,  or  filius  familiasy  neither  injures  the  minor,  the 
principal,  nor  the  father,  unless  the  principal  or  the  father  had 
mandated  it  or  ratified  it :  I,  si  quis  3,  §  si  procurator  1,  §  si  filius  4,  Jf.  h,  t, 
(D.  2.  2.).  Nor  does  the  obtaining  of  it  by  the  fidejussor  injure  the 
principal  defendant ;  although,  on  the  other  hand,  the  obtaining  by  the 
principal  defendant  prejudices  ^e  fidejussor :  I,  si  quis  3,  §  si  is  pro  quo 

3,  ff,  h,  t,  (D.  2.  2.)  Arg.  I,  mora  rei  88,  ff,  de  verhor,  ohligai.  (D.  45.  1.) 

3.  This  penalty  ceases  however,  if  the  magistrate,  wishing  to  lay 
down  a  new  law,  was  impeded ;  or  decreed  against  one  not  subject  to  his 
jurisdiction :  I.  1,  in  fine  ff,  h,  t.  (D.  2.  2.),  or  if  a  private  person  asked 
for  it,  it  is  true,  but  did  not  get  it,  for  the  attempt  must  not  be  punished 
when  the  wrong  has  had  no   effect.     But  it  will  injure  one  who  has 
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obtained  it,  althongh,  haying  obtained  it,  he  has  not  used  the  new  law, 
L  1,  §  1. 1,  81  qttis  3.pr.  ff,  h,  t  (D.  2.  2.),  provided  only  he  has  once 
demanded  it  (d,  L  3.  pr.).  In  the  same  way  he  will  not  be  bound  by  this 
edict  who  has  nsed  the  same  law  against  him  by  whom  the  new  law  has 
been  given  or  obtained  ;  for  he  does  not  sin  who  does  anything  being 
thereto  protected  by  the  authority  of  the  edict :  Z.  uU,  ff.  h,  L  (D.  2.  2.). 
Nor  will  he  who,  on  the  authority  of  this  edict,  need  not  have  paid,  be 
able  to  recover  if  he  hta  paid,  for  there  will  then  arise  a  natural 
obligation  prohibiting  the  recovery  of  the  undue :  Z.  8,  §  ult,  ff,  h.  i, 
(D.  2.  2.) 

4.  The  provisions  of  this  edict  are  based  on  the  highest  equity,  for 
who  will  despise  it,  or  bo  indignant,  that  the  same  law  should  be  laid 
down  for  himself  which  he  has  laid  down  for  others,  or  caused  to  be  laid 
down,  I,  1.  pr.  ff,  h.  t.  (D.  2.  2.),  it  certainly  is  not  an  injury  to  suffer  (as 
Seneca  says  4  de  ird  cap.  30)  what  you  have  formerly  done  yourself. 
And  the  very-well-known  law  of  retaliation  an-i  retorsion  rests  on  the 
foundation  of  this  title ;  whereby  a  magistrate  being  thereto  requested, 
either  voluntarily,  or  by  virtue  of  his  office,  must,  by  a  similar  act, 
compensate  the  act  by  which  person  or  thing  has  been  injured ;  for  the 
safety  of  the  public  law  itself,  or  of  the  subjects  of  the  private  law. 
This  you  find  very  often  approved  by  the  Divine  law,  Oen,  9.  v.  6. 
Leviticus  cap.  24.  v.  17-21  ;*  and  was  adopted  also  by  the  old  Roman 
law  in  injuries,  and  also  in  public  accusations  by  virtue  of  laying 
written  information  as  to  a  crime,  and  in  many  other  cases,  as  is  evident 
from  §  posna  7.  Instit.  de  injuriia  (L  4.  4.),  2.  nuUtis  2.  C.  de  exhtb.  et 
transmit,  reia  (C.  9.  3.)  I.  tUt.  0.  de  accumtionib.  (C.  9.  2.)  I.  «  cui  7,  ff.  de 
accusation.  (D.  48. 2.),  I.  cum  in  eo  44,  jf.  depactis  (D.  2. 14.)  I.  cum  TicBreditas 
59,  ff.  de  admin,  et  peric.  tutor  (D.  26.  7.),  altius  16,  ff.  si  servit.  vindic, 
(D.  8.  6.),  it  has  likewise  force  nowadays  in  very  many  public  and 
private  transactions;  nor  is  there  any  doubt  that  every  Princeps  and 
legislator  may,  in  the  rigor  of  the  law,  impose  on  the  subjects  of 
another  Princeps  such  burdens,  or  deny  to  them  such  benefits,  and, 
lastly,  generally  exercise  over  them  and  their  goods  such  rights,  as  such 
Princeps  or  legislator  thinks  should  be  exercised  on  the  subjects  of  the 
Princeps  who  uses  retorsion.  As  is  shewn  by  many  examples  and  cases, 
by  Berlichius  conclus.  praciicdb.  part  3.  conclus,  61 ;  Wesemheciua  paratit. 
Pandect,  h.  t.  in  fisc. ;  Hahnius  ad  Wesenibecium  d.  loco.  But  as  all  the 
examples  gathered  by  these  writers  do  not  rest  on  an  equal  measure  of 
that  equity  and  prudence  required  in  a  legislator,  it  will  be  bettor  to 
lay  down  certain  general  rules  and  requisitics,  by  the  concurrence  of 
which  the  remedy  of  retorsion  may  seem  just. 

6.  Above  all,  then,  I  think  this  must  be  noticed,  that  there  cannot 
otherwise  be  occasion  for  the  law  of  retorsion  than  where  ho,  against 
whose  subjects  another  Princeps  or  magistrate  has  resolved  to  exercise 

[♦  But  BOO  the  New  Testament,  and  the  contrary  tcaclung  of  Christ  therein. — 
Trantl] 
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this  law  has  already  down  Bomething  of  the  same  kind  for  his  (the  other 
Princeps)  own  subjects ;  and  not  at  all  is  there  occasion  for  it  whore  he 
has  decreed  its  application,  not  in  favour  of  his  own,  but  of  the  subjects 
of  a  third  power.     For  which  reason  if  the  inhabitants  of  licipsic  have 
excluded  the  inhabitants  of  Frankfort  from  their  marts,  the  latter  may, 
by  the  same  right,  exclude  the  inhabitants  of  Leipsic  from  sharing  in 
their  markets,  but  may  not  exclude  the  Belgians,  who  as  neutral  to  the 
case  in  question,  allow  both  the  inhabitants  of  Leipsic  and  the  inhabitants 
of  Frankfort  to  have  access  to  their  markets,  and  to  have  commercial 
rights:  Vide  Berlichius part  3.  cond,  51.  num.  27,  28.     Then  again  this 
law  of  retorsion  cannot  be  regularly  admitted  wherever  any  very  severe 
or  rigid  law  has  been  laid  down,  not  out  of  hatred  of  or  envy  for 
strangers,  but  generally,  as  against  all,  whether  subjects  or  strangers ; 
so  that  strangers  do  not  have  any  different  position,  nor  any  harder  law, 
than  citizens  and  those  who  are  resident  at  home.    For  strangers  cannot 
deservedly  make  out  for  themselves  any  just  cause  of  indignation  when 
it  is  allowed  them  to  use  the   same  law  as  is  used  by  the  citizens 
themselves :  Jacob  Tliomingius  decis.  26.  num,  6.     Since,  therefore,  there 
is  a  tribute  payable  in  Holland  of  the  40th  part  of  the  price,  in  sales 
of  immovables,  and  a  20th  on  the  succession  of  collaterals  and  strangers, 
an  impost  levied  for  lightening  the  burdens  of  the  fisc,  and  this,  whether 
the    sellers  or  purchasers,  or  universal  or  particular  successors,  be 
Hollanders  or  strangers,  having  their  domicile  in  those  places  where 
tributes  of  this  sort  were  unknown  ;  it  would  certainly  be  hard  that  the 
necessity  of  paying  this   20th  or  40th   part  should  be    imposed    on 
Hollander  purchasers  of,  or  on  Hollanders  successors  to,  the  immovable 
goods  of  deceased  persons  situated  in  places  where  the  use  of  this 
tribute  does  not  prevail.     For  you  cannot  deny  that,  in  strict  law,  the 
Princeps  of  every  place  can  decree  that  strangers  should  not  take  more 
away  from  these  than  their  own  Princeps  allows  strangers  in  their  turn 
to  take  from  his  territory,  so  that  thus  he  may  make  his  subjects  equal 
to  strangers,  or  rather  strangers  to  his  own  subjects ;  and  may  so  bring 
it  about  that  strangers  should  not  be  in  a  better  condition  than  his  own 
citizens.     For  this  reason  the  Saxon  constitutions — ^that  a  peregrine 
female  cognate  should  not  take  more  of  the  moveable  utensils  of  a 
female  cognate  dying  in  Saxony,  than  the  laws  of  the  place  in  which  the 
I>arty  succeeding  lived  allowed  should  be  taken  away  by  strangers,  of  the 
moveable  utensils  of  a  woman  dying  there — are  defended  by  Tkomingius 
d»  decis.  26.  num.  13-16,    and   everywhere  throughout  his  decisions: 
Berlichius  d.  part  3.  conclus.  51.  num.  21.  et  seqq.    It  rests  on  the  same 
foundation  that  as  a  law  of  is9ue  or  exit  is  introduced  by  the  statutes 
of  many  places,  by  which  it  is  among  other  things  laid  down  that  a 
certain  share  of  the  goods  to  which  not  citizens  but  strangers  succeed, 
should  be  contributed  to  the  public,  which  share  was  in  some  places 
fixed  at  a  tenth  and  in  some  at  a  fifth,  bo  it  is  found  laid  down  in  some 
statutes  that  a  tenth  part  is  to  be  paid  by  strangers  thus  succeeding,  but 
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that  if  the  law   of  the  place  in  which   the  peregrine-successors  had 
their  domicile,  demands  a  greater  payment,  say  a  fifth  from  peregrine- 
successors,  that  then  their  citizens  also  be  required  to  allow  the  deductioa 
of  a  fifth,  by  right  of  exit,  by  law  of  retorsion.    Nor  is  it  open  to  doubt 
that  it  can  be  defended,  as  a  general  rule,  that  where  a  prohibitory 
statute  is  of  force  in  one  place,  the  proyisions  of  which  statute  cannot 
bo  altered  either  by  subjects  or  strangers,  by  Express  paot  floade  to  the 
contrary,  nor  is  opportunity  given  to  select  and  appioTe  the  statutes  of 
another  place    (concerning   which    we    haye  treaty    more  fully  on 
''  Statutes,"  ante,  hh.  1.  tit.  4.  pt.  2.),  that  then  tbe  magistrate  of  another 
place  who  sees  his  laws  elsewhere  exdudad  «n^  prohibited,  can  always 
again  also  deny  to  strangers  coming  6am  that  place  where  the  pro- 
hibitory statute  is  in  force,  the  pronoj/oiifl  and  benefit  of  his  own  statute,  by 
right  of  retorsion,  if  there  should  be  a  certain  inequality,  and  if  his  citizens 
would  be  of  a  worse  condition  than  strangers  if  such  law  of  retorsion 
were  not  exercised^    JS^  however,  it  were  not  perfectly  certain  that  the 
subject  of  000  place  would  always  be  damnified,  and  the  subject  of 
another  fSbee  benefited,  but  if  it  were  uncertain  from  the  diffaring 
HtstBtfis  of  different  places  whether  the  result  would  be  gain  or  loss,  it 
would  in  no  way  be  advisable  to  use  as  against  strangers  the  right  of 
retorsion,  or  such  provisions  of  the  law  as  prevail  at  the  place  of  domi- 
cile of  the  strangers,  lest  we  should  be  involved  in  inextricable  troubles 
and  difficulties :  which  especially  between  neighbouring  nations  are  by 
all  means  to  be  avoided.    Although,  therefore,  from  what  we  have  said 
as  to  the  strict  law  and  power  of  those  making  statutes  in  their  own 
territory  it  is  manifestly  apparent  that  nothing  prevents  a  law  being 
made  in  Holland  that  the  Oelrians  or  the  Flandrians  should  not  testate 
freely  as  to  estates  in  Holland  because  to  do  so  is  not  allowed  to  Hol- 
landers with  reference  to  things  in  Gelderland  or  Flanders;  or  by  which 
it  may  be  provided  that  Ultrajectines  in  the  4th  degree  of  collaterals 
should  not  come  by  right  of  representation  to  possession  of  goods  in 
Holland  with  their  great-uncles  on  the  father's  side,  because  in  such  case 
the  Ultrajectines  do  not  admit  Hollanders  in  the  same  grade  to  come  to 
the  immovable  ultrajectine  goods  by  force  of  representation ;  or  that  a 
Holland  fiekther,  a  citizen  of  a  place  using  the  Scabiuian  law,  should  not 
SQcceed  to  his  son  an  Ultrajectine  citizen,  because  on  the  other  hand  an 
Ultrajectine  father  would  not  succeed  to  a  Hollander  citizen,  enjoying 
the  Scabiuian  law :  yet,  on  account  of  the  uncertain  issue  of  mortality 
and  succession,  and  the  thence  arising  uncertainty  whether  the  statutes 
of  succession  of  another  place  would  be  more  or  less  profitable  to 
strangers  by  way  of  testamentary  or  intestate  succession,  than  the  sta- 
tutes of  the  place  in  which  they  had  their  domicile,  it  would  be  far 
better  an  uncertain  gain  or  loss  of  succession  should  be  compensated 
on  both  sides,  and  an  equal  measure  of  succession  be  laid  down  and  pro- 
served  for  strangers  and  citizens.    The  same  opinion  should  prevail  as 
much  as  possible  in  other  matters. 
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TITLE  III. 


HOW  IF  ANY  SHOULD  NOT  OBEY  THE  JUDGE. 


SUMMARY. 


1.  He  who  disobeys  the  jndge  by  oppoeing  the  zemoval  of  a  thing,  be  he  plaintiff  or 

defendant,  was  formerly  panished  to  the  extent  of  id  quod  interest  and  of  the  full 
value  of  the  thing,  even  if  that  were  not  sued  for.  If  the  action  were  only  for 
a  simple  penalty,  it  neither  lay  after  a  year  nor  against  heirs.  Nor  against 
pupil,  minor,  nor  owner  for  the  act  of  tutor,  curator,  or  attorney.  But  now- 
a-dayS|  according  to  Groenewegen,  such  contamaoy  is  famished  in  the 
damages  of  the  suit. 

2.  The  action  thus  arising  is  not  a  popular  action,  but  is  confined  to  the  injured 

party.  For  the  prastor  does  not  so  much  here  defend  his  injured  jurisdiction 
as  he  defends  the  violated  right  of  a  private  party. 

3.  It  docs  not  matter  whether  the  judge  decreed  legally  or  illegally.    Whatever  a 

judge  orders  must  be  obeyed,  and  if  it  ia  wrong  appealed  against. 


1.  Hb  is  said -not  to  obey  the  judge  who  has  not  done  that  which  is 
the  very  aim  of  the  jurisdiction, — for  instance  has  not  allowed  the 
thing  to  bo  remoyed  or  carried  away,  according  to  the  mandate  of  the 
judge,  whether  he  be  plaintiff  or  defendant  who  thus  acts :  L  un.  %  1  et 
3,  /.  h,  L  (D.  2.  8.)  And  there  is  in  d.  I  1,  §  1,  /.  h.  t.  an  eUiptical 
form  of  speech  and  an  imperfect  sense  of  the  law  unless  after  the  words 
^^pa98U8  esse"  are  understood:  *'he  is  not  bound  by  this  edict  or  this 
penalty,"  viz. : — "  he  appears  not  to  have  obeyed  the  judge  who  has  not 
done  what  is  the  aim  of  the  jurisdiction :  as  if  any  one  has  not  allowed 
a  movable  thing  to  be  recovered  from  him,  but  has  allowed  it  to  be  taken 
or  carried  away,  he  is  not  hound  by  this  edict ;  and  besides  if  he  has 
refused  to  give  effect,  then  he  seems  not  to  have  obeyed  the  judge." 
Thus  every  one  rightly  guards  his  own  right  against  another  vindicating 
a  thing,  nor  does  he  thus  seem  to  be  contumacious  towards  the  judge. 
But  if  he  not  only  would  not  allow  the  thing  to  be  vindicated,  but 
would  neither  allow  it  to  be  removed  nor  taken  away,  and  therefore  to 
allow  the  effect,  that  is  the  taking  away,  he  is  bound  by  the  edict: 
Cujacitts  Uhr,  24.  ohserv,  25.  Against  him  on  this  account  the  personal 
action  in  factum  will  lie,  not  only  for  id  quod  interest^  but  for  as  much  as 
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the  thing  was  which  was  tho  sabjoct-matter  of  tho  trial,  although  not 
sued  for  by  law :  L  untc,  §  ulL  ff.  h»  t  (D.  2.  2.) ;  /.  contumacia  53,  ff.  de 
re  judiccUa  (D.  42.  1.)  Arg.  I,  si  per  5,  §  in  eum  1^  ff.  ne  quis  eum  qui  in 
jus  voc.  vi  eximat  (D.  2.  7) ;  and  when  it  contains  a  simple  penalty  it  is 
neither  granted  after  the  year  nor  against  the  heir,  L  un.  §  uU.  ff,  h,  t, 
(D.  2.  2.),  nor  against  a  ward,  a  minor,  an  owner  from  the  act  of  the 
tutor,  curator,  or  procurator :  d,  I,  unic,  §  2,  ff.  h.  t.  (D.  2.  2.)  That 
nowadays  this  penalty  ceases,  and  that  in  its  stead  the  contumacious 
person  is  punished  by  the  damage  of  the  suit,  is  laid  down  by  Groene- 
wegen :  ad  d,  L  un.  §  ult,  ff.  h.  t.  (D.  2.  2.),  so  that  the  plaintiff  now  gets 
that  quod  interest^  in  the  same  way  in  which  it  was  the  rule  in  the  action 
ad  exhihendum  and  many  others  according  to  the  Boman  law :  Vide  I.  uU^ 
%  Ij  ff.  de  appellation.  I.  qui  restituere  68,  ff.  de  rei  vindicat.  (D.  6.  1.) ; 
2.  1,  §  hcBc  verba  5,  ff,  ne  vis  fiat  ei  qui  in  possess,  missus  (D.  43.  4.) 

2.  But  the  magistrate  does  not  grant  this  action  to  eyery  one  among 
the  people  (as  he  did  in  the  former  edicts,  "  de  aJho  corrupto"  or  "jure 
novo  data  vel  impetrato'')^  but  rather  to  the  adversary  of  the  injured 
party :  for  although  the  magistrate  is  said  to  guard  his  jurisdiction  by 
this  poBual  judgment,  Z.  un.  pr.  ff.  h.  t.  (D.  2.  2.),  yet  in  this  case  his 
injured  jurisdiction  is  not  here  primarily  vindicated,  but  rather  the  right 
of  a  private  party.  Whence  it  is  that  the  question  whether  a  penalty  or 
whether  "  id  quod  interest "  ought  to  be  given  is  disputed,  d.  I.  un.  §  ult. 
ff.  h.  t.  (D.  2.  2.),  which  dispute  cannot  arise  in  popular  actions  as  such, 
where  such  a  question  as  that  of  recovering  id  quod  interest  cannot  find 
place.  Add  to  this,  that  although  by  the  violent  taking  away  of  the 
thing  which  is  summoned  for,  and  the  repulsion  of  him  who  was  sent 
into  possession  by  the  praator,  the  authority  of  the  magistrate  was  equally 
injured,  if  not  more  so,  than  where  one  did  not  allow  a  thing  to  be  taken 
away,  the  actions  competent  on  that  behalf  were,  however,  not  at  all 
popular  actions,  but  conceded  to  the  injured  persons  only :  I.  1,  §  ult.  ff. 
ne  vis  fiat  et,  ^t  in  possess,  missus  (D.  43.  4.) ;  I.  si  per  5,  §  in  eum  1,  ff. 
ne  quis  eum  qui  in  jus  voc.  vi  eximat  (D.  2.  7.). 

3.  Nor  should  it  be  anxiously  inquired,  as  far  as  concerns  this  action, 
whether  the  judge  legally  or  illegally  decreed  the  taking  away  and 
removal  or  the  like,  for  even  a  judge  unjustly  commanding  must  bo 
obeyed.  Hence  when  a  person  was  ordered  by  a  penal  mandate  of  a 
Court  to  quit  a  hired  estate,  and  if  he  opposed  the  mandate  remaining  in 
force  for  three  weeks,  ho  was  ordered  to  come  to  the  Oourt,  and  he  did 
not  obey  the  mandate  of  the  judge,  he  was  legally  condemned  to  restore 
all  he  had  taken,  because  he  ought  to  have  appealed  from  an  unjust 
command :  Ncostadius  Curies  supr.  decis.  28. 
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TITLE  IV. 


OF  CITATION  INTO  COURT. 


SUMMAEY. 


1.  Citation  in  law  is  justly  needed  lest  any  one  be  condemned  unheard.    To  cito  in 

law  is  to  oall  an  adversary  before  a  judge  having  jurisdiction.  Any  one  may 
cite  who  has  a  legal  right  to  appear  in  Court:  whether  an  individual  or 
a  corporate  body  through  its  duly  appointed  syndia 

2.  In  citing  you  must  study  plaee,  tivMy  and  person.    As  regards  place^  a  person  can 

be  taken  from  everywhere  except  house  or  church  refuge ;  but  if  any  one  re- 
mained there  too  long  his  creditors  were  put  in  possession.  A  ship  is  a 
^  house  "  when  any  one  has  his  domicile  wholly  in  it  But  though  you  cannot 
forcibly  take  any  one  from  house  or  church,  you  can  serve  him  with  summons 
if  he  allows  you  to  enter.  Announcement  of  action  can  be  made  at  hoiue  of 
afaaent  peaon,  or  at  another'B  house  where  one  sendea. 

3.  As  regards  trma. —Ko  one  am  lie  cited  mi  .»  fnnenil,  nor  wlmn  getting  married,  or 

necessarily  in  Court  as  a  litigant  or  a  judge.  Any  one  leaving  a  case  in  a 
lower  Court  to  go  to  a  higher  to  which  he  is  summoned  is  not  contumacious. 
Priests  engaged  in  religious  service  cannot  be  cited.  Nor  persons  travelling 
publicly  on  public  service.  Nor  those  whom  religion  requires  to  be  present 
at  any  place  and  not  to  remove.  But  any  one  en  route  to  a  funeral,  marriage, 
or  religious  ceremony  can  be  cited. 

4.  As  regards  persons,— ^a.)  Some  cannot  be  cited  at  all,  e.g.,  madmen  and  infants. 

Their  tutors  and  curators  must  be  sued  Other  minors  must  be  aided  by 
their  tutors.  If  they  have  none,  the  suing  plaintiff  prays  the  judge  for  a 
curator  ad  litem,  or  according  to  modem  usage  the  tutors,  &c.,  can  be  sum- 
moned in  the  name  of  the  minors  and  madmen.  (6.)  Others  cannot  bo  sued 
without  permission  specially  obtained.  This  lb  called  venia  xtatis  and  is 
sought  from  the  Princepa.  Such  a  minor  might  be  sued  as  a  major,  unless 
there  be  a  question  as  to  immovables.  But  according  to  Dutch  law  venia 
Ktatis  brought  with  it  the  free  disposal  over  immovables  as  a  rule ;  and  there- 
fore the  minor  obtaining  it  can  be  directly  sued  even  as  to  immovables. 

5.  By  the  Roman  law  the  higher  magistrates  could  not  be  summoned,  except  for 

crime  by  reason  of  office,  or  from  any  cause  which  makes  him  a  wicked  judge. 
For  former  misdeeds  it  was  necessary  to  wait  till  time  of  annual  office  had 
expired.    The  minor  magistrates  could,  however,  be  always  sued. 

By  the  Dutch  law  magistrates  of  all  kinds  can  be  sued  like  private  persons, 
although  the  form  of  proceeding  differs. 

6.  When  this  venia  agendi  is  obtained  parents  may  be  sued  by  their  children.    The 

consequence  of  not  getting  permission  was,  by  the  Roman  I^w,  a  penalty 
going  to  the  parent,  and  to  be  recovered  within  the  year :  the  penalty  ceasing 
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if  the  citation  were  not  persisted  in,  or  if  the  parent  makes  default  or  appears 
willingly. 

By  the  Dutch  law  this  penalty  is  not  fixed,  bnt  is  at  the  discretion  of  the 
judge  and  not  heavy:  the  usual  consequence  being  absolution  from  the 
instance  and  costs. 

Busticity  is  no  excuse  for  not  getting  permission. 

The  reason  of  the  necessity  for  permission  was  respect  for  parents,  and  that 
their  reputation  should  not  be  assailed  by  defamatory  actions.  Therefore  the 
Roman  prsstor  made  preliminary  inquiry.  And  though  by  Dutch  law  civil 
actions  do  not  necessarily  bring  infiuny,  yet  the  necessity  of  obtaining  per- 
mission continues  with  us,  from  motives  of  reyerence.  In  the  lower  Courts 
where  no  permission  of  the  judge  is  as  a  rule  needed  to  sue,  still  in  such 
actions  against  parents  permission  must  be  specially  sought.  In  the  higher 
Courts  where  such  permission  is  necessary,  the  most  general  clause  of  per- 
mission is  suflScient  Yet  this  clause  may  be  absent,  if  a  clear  special  petition 
is  otlierwise  made  setting  forth  all  the  facts.  In  Ultrajectina,  however,  the 
special  clause  in  the  summons  is  imperative,  and  the  Court  itself  always 
takes  preliminary  oognition  of  such  oases. 

7.  Under  the  name  of  ^  parents  "  are  here  included  both  sexes  and  of  first  and  higher 

degrees.  Both  legal  and  natural  parents,  for  both  must  be  respected,  just  as 
both  must  aliment.  And  whether  of  pure  fame  or  wicked.  The  permission 
is  uecessary  even  if  the  suit  be  against  them  in  tutorial  or  curatorial  or  cor- 
porate capacity.  But  if  the  father  be  a  madman,  his  son  can  sue  his  curator 
direct  without  permission. 

8.  By  similar  interpretation  a  father-in-law  or  mother-in-law  cannot  either  be  sued 

without  the  like  permission.  For  aflSidty  also  brings  a  paternal  affection. 
And  they  enjoy  the  heneficium  competetUix,  Permission  must  be  sought  even 
after  the  title  of  affinity  is  dissolved.  For  then  too  the  (6)  (e)  remains  as 
a  rule. 

9.  But  this  permission  is  not  necessary  as  against  a  step-father  or  step-mother  who, 

not  being  chosen  by  the  children,  do  not  stand  on  the  same  footing  as  a  father 
or  mother-in-law. 

10.  In  regard  to  a  wife  there  is  more  doubt  as  to  the  necessity  of  permission  to  sue 

her.  By  the  Roman  law  it  dearly  was  not  necessary.  And,  as  far  as  the 
reason  of  reverence  goes,  husband  and  wife  owe  each  other  an  equal  measure. 
But  by  the  Dutch  law,  Voet  thinks  there  is  such  a  necessity,  because  the  wife 
is  so  much  more  subject  nowadays  to  the  marital  power,  which  is  itself  so 
increased  in  extent  beyond  what  it  was  by  the  Roman  law.  She  can  do 
nothing  without  her  husband's  consent;  therefore  Voet  thinks  she  cannot 
sue  him  without  permission. 

11.  Many  think  a  subject  cannot  sue  the  ruler  or  the  State  without  permission.    For 

they  are  the  subjects,  father  and  mother,  as  it  were.  But  the  officers  and 
administrators  of  the  State  can  be  sued,  e.g.,  treasury  officers. 

12.  Ministers,  &c.,  can  as  a  rule,  be  sued  without  permission. 

13.  After  treating  of  the  olden  form  of  citation  in  law  which  was  effected  without 

judicial  authority,  Voet  shews  how  judicial  authority  was  afterwards  inter- 
posed. He  then  explains  the  form  of  modern  practice,  whidi  differed  as  to 
the  higher  and  lower  tribunals.  In  the  former  summons  is  issued,  naming 
suitable  day  and  place,  varying  according  to  local  customs.  In  the  latter  the 
citation  is  verbal.  Service  must  be  made  within  the  judge's  territory  or  it  is 
void.  Copy  of  mandate  and  libel  is  left  with  defendant,  and  necessary  docu- 
ments on  which  the  claim  is  founded  if  it  is  a  case  of  provisional  sentenc-e. 
If  defendant  is  absent,  serve  on  servants,  manager  or  major  neighbours;  if 
none,  leave  at  house  or  affix  to  doors. 
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14.  K  ti:e  necessaries  are  done,  it  does  not  matter  that  defendant  remained  unaware ; 

it  is  his  own  fault.  But  he  may  be  restituted  on  clearest  cause  of  ignorance. 
If  form  wrong,  or  time,  or  name,  the  citation  is  invalid  and  all  its  con- 
sequences :  even  if  a  friend  had  accepted  service.  Unle.-:8  defendant  volun- 
tarily appears,  for  then  he  cures  defects  and  cannot  except  This  is  clear 
practice. 

15.  To  save  expense  a  mandament  of  debts  may  be  prayed,  entitling  a  creditor,  not 

otherwise  barred,  to  summon  several  debtors  at  one  or  diverse  times,  within  a 
year  from  getting  the  receipt,  on  debts  antecedent  to  the  rescript. 

16.  Besides  simple  citation  there  is  also  an  edictal  citation  either  by  three  edicts  or 

one  peremptory  edict :  public,  with  trumpet  call.  Thus  absentees  are  cited 
when  an  action  ad  rem  is  to  be  brought  as  to  local  immovables;  if  they 
cannot  appear,  being  criminally  banished,  they  are  called  to  appear  by  sub- 
stitute. Attorneys,  &c.,  may  in  the  same  way  sue  foreign  clients  for  services 
locally  rendered,  for  the  judge  of  the  place  of  action  can  best  settle  the  re- 
compense. If  citation  at  the  debtor's  domicile  is  unsafe  from  enemies,  he  is 
cited  at  the  nearest  safe  place.  Or  if  he  himself  bar  citation.  If  he  is  a 
wanderer,  he  is  cited  where  mostly  is.  Uncertain  persons,  &c.,  are  also  thus 
cited  by  edict.  Or  where  a  deceased's  creditors  are  wanted  to  be  at  an  in* 
ventory  or  at  the  transfer  of  immovables  by  judicial  decree. 

17.  The  most  rigid  citation  is  arrest  of  person  or  goods  by  the  authority  of  the  judge 

until  security  g^ven.  In  criminal  cases  it  also  applies,  and  is  stronger  than 
even  an  earlier  verbal  arrest. 

18.  A  civil  arrest  is  with  a  twofold  object ;  (a)  to  found  jurisdiction  ;  (6)  to  conserve 

the  thing  or  debt.  For  the  latter  strangers  are  arrested,  or  residents  sus- 
pected of  flight.  So  also  movables  about  to  be  removed  are  arrested,  eg.,  on 
the  land  or  house  let  If  no  removal  is  feared  but  only  dissipation,  there  is 
ground  for  interdict  only.  The  law  of  arrest  is  borrowed  from  the  Roman 
law  wliich  favoured  it  and  the  vigilance  of  a  creditor. 

19.  The  reason  of  arrest  being  necessity,  even  otherwise  privileged  persons  can  be 

arrested.  For  the  purpose  of  conserving  the  thing  it  can  be  had  recourse  to 
even  after  contestation  of  suit,  on  cause  of  suspicion  of  flight  or  removal  arising 
at  any  part  of  the  trial.  Also  in  another  place  and  by  another  judge  than 
where  the  suit  is  :  even  if  the  law  of  such  place  disapproves  arrest  on  that 
ground,  or  orders  that  persons  shall  be  free  from  arrest  Persons  may  bo 
rightly  arrested  even  after  arrest  of  goods ;  and  vice  versa. 

20.  Arrest  for  the  conservation  of  the  thing  can  even  be  rightly  made  before  the 

due  date  or  the  advent  of  the  condition  added  to  the  obligation,  and  there- 
fore before  any  summons  could  be  issued.  Even  where  the  debtor  has 
a  dilatory  exception  of  non-suit,  or  of  necessary  excussion  of  the  principal. 
The  object  is  not  recovery  but  security,  and  that  can  always  be  sought. 
Pledge  for  undue  rent  may  be  prosecuted.  The  Boman  law  was  fnU 
of  distinctions  on  this  point  between  matters  honx  fidei  and  strieti  juris, 
but  as  these  distinctions  have  vanished  in  modem  law,  the  consequent 
difficulties  have  also  vanished.  This  kind  of  arrest  does  not  cause  pendency 
of  suit. 

21.  But  the  suspension  of  flight  roust  have  arisen  after  contract  to  found  this  sort 

of  arrest.    If  it  was  antecedent  the  creditor  took  the  risk. 

22.  As  to  arrest  to  found  jurisdiction. — This  is  not  an  arre^it  founded  on  necessity  but 

on  utility,  and  for  the  creditor's  advantage,  viz.  to  sue  at  home.  It  is  intro- 
duced in  favour  of  commerce  to  encourage  foreign  contracts.  And  because  no 
one  can  be  sued  where  he  is  not  to  be  found,  and  this  arrest  therefore  widens 
jurisdiction.    It  prevails  everywhere  except  in  Frisia. 

23.  This  kind  of  arrest  is  foreign  to  the  principles  of  the  Boman  law,  which  required 
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the  debtor  to  be  followed  everywhere ;  aDd  was  very  favourable  to  atraogcrs, 
only  allowing  them  to  be  snmmoned,  not  forcibly  arrested. 

24.  Arrest  can  be  s  ught  at  all  times,  even  from  a  judge  not  on  his  scat.  And  at  all 
places,  public  or  private,  if  urgent ;  eave  in  a  military  camp  for  debts  contracted 
elsewhere,  or  in  certain  specified  a^ylum-refages.  Can  be  rightly  made  on  all 
holidays,  even  on  Sunday,  whether  it  be  an  original  or  a  continued  arrest.  And 
at  any  hour  of  the  night.    And  during  the  larger-market  times. 

25.  Arrest  ad  fundandum  lies  in  personal  actions  on  contract  or  delict.  And  in  real 
action  for  movables,  which  can  be  sued  for  wherever  the  thing  or  its  possessor 
is.  Or  where  one  is  wanted  as  a  witness.  But  in  real  actions  for  immovables, 
the  debtor  cannot  be  thus  arrested  where  the  thing  is  not  situated.  •  It  is  a 
question,  may  be,  whether  a  real  action  on  an  immovable  should  be  brought  at 
the  place  of  the  situation  or  of  the  debtor's  domicile ;  but  elsewhere  it  certainly 
cannot  be  brought.  The  practice  is  if  the  owner  does  not  live  at  the  place  of 
the  situation,  to  arrest  there,  and  force  him  there  to  litigate.  If  any  one  has 
both  a  real  and  a  personal,  eg.,  an  hypothecary  action,  he  cannot  even  by  arrest 
cause  the  latter  to  be  litigated  elsewhere  than  at  the  situation  as  to  the  hypo- 
thecated goods.  As  to  other  goods  he  may  arrest  anywhere,  or  if  the  creditor 
has  a  discretion  which  action  he  will  bring  first. 

26.  But  this  arrest  does  not  lie  in  all  personal  actions,  for  some  can  only  be  brought 
before  specific  judges  and  none  others,  or  jurisdiction  would  be  disturbed. 
Nor  does  it  lie  in  future  or  conditional  obligations.    For  this  sort  of  arrest  is 

a  citation  in  law,  and  to  arrest  before  due  date  would  be  a  plus  peiUio  and 
liable  to  the  costs  and  other  consequences  thereof. 

27.  Yoet  does  not  treat  at  length  of  the  manner  or  form  of  arrest,  because  it  is  a 

matter  to  be  gathered  from  practice ;  and  the  practice  of  the  Courts  vaiies. 
The  custom  of  the  place  of  arrest  is  to  be  observed.  But  he  remarks,  generally, 
that  in  the  superior  Courts  the  previous  cognition  of  the  judge  is  necessary, 
not  in  the  lower ;  that  arrest  of  immovables  needs  authority  of  the  judge ; 
arrester  must  give  security  as  to  costs ;  officer  refusing  to  arrest  or  arresting 
wrongly  is  liable  in  action  for  loss. 

28.  There  can  be  no  arrest  by  private  authority  except  on  the  greatest  emergency. 

As  a  rule  it  must  be  on  judicial  authority,  and  through  the  proper  officer  of 
I  the  law.    But  a  landlord  may  arrest  a  lodger  secretly  making  ofi*  with  his 

'  things  just  as  any  one  may  stop  fiyiug  debtor,  or  retain  other's  things  on  our 

ground  doing  damage  on  another's  flock  on  our  ground.  But  there  must  be 
a  handing  over  to  the  proper  officer  as  soon  as  possible. 

29.  The  judge  of  the  place  of  situation  is  he  who  should  decree.    But  where  should 

rents  and  annual  returns  due  be  arrested,  at  the  debtor's  domicile  or  where 
the  house  or  estate  are?  This  is  a  mooti>oint,  but  Yoet  thinks  at  the 
former. 
80.  Ordinary  judges,  although  superior  judges,  cannot  grant  a  general  order  for  the 
promiscuous  arrest  of  the  citizens  of  another  Princeps.  That  is  a  matter  of 
majesty,  and  can  only  be  done  by  the  Princeps  of  the  country  certain  that  a 
foreign  Prmceps  will  not  do  justice  though  suit  instituted. 
31.  District  judges,  however,  cannot  arrest  persons  (Hollanders)  or  things  to  found 
jurisdictiou,  although  they  can  to  conserve  things.   But  strangers,  Yoet  thinks 

,  they  can. 

'  82.  Those  judges  who  have  no  proper  jurisdiction  of  their  own  but  hold  Court  by 

concession  in  another  territory,  cannot  rightly  decree  arrest  of  persons  or 
goods. 
88.  All  can  arrest  who  have  a  legal  right  to  appear  in  Court  and  to  institute  action, 
individually  or  representatively,  e.g.,  tutor,  attorney,  &c.    Any  one  having 
power  to  cite  can  arrest,  even  though  there  be  no  special  mention  of  arrest. 
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But  any  one  liaving  merely  a  general  power  to  administer  cannot  arrest, 
unless  there  is  a  clause  of  free  administmtion,  or  principal  is  very  often 
absent.    And  for  conjoint  persons  there  can  bo  arrest  without  mandate. 

34.  Blinors,  prodigals,  and  married  women,  cannot  arrest  without  ^e  consent  of 

present  tutors,  curators,  or  husbands.  But  if  these  are  absent,  and  the  necessity 
is  very  urgent,  they  can  on  giving  security  as  to  ratification.  But  the  Ultra- 
jectines  do  not  allow  a  married  woman  even  so  to  arrest  Yoet  mentions  but 
one  very  exceptional  case  where  it  was  allowed. 

35.  Who  can  be  arrested  ?    All  who  can  be  cited  in  law ;  unless  there  are  special 

exceptions.  Both  males  and  females.  By  Roman  law  women  could  not  bo 
imprisoned  for  debt.  But  the  law  nowadays  is  different.  The  arrest  may  be 
in  our  name  or  as  heir,  even  heir  with  benefit  of  inventory.  Providtd  the  law 
of  arrest  is  not  there  reprobated.  Even  if  it  is,  arrest  is  granted  by  way  of 
retort  as  against  citizens  of  countries  arresting. 

36.  Some  persons  can  never  be  arrested,  viz.,  those  who  cannot  be  cited  in  law  but 

are  under  tutorship  at  curatorship^  e.g.f  married  women,  minors,  unless  venia 
xtatedj  madmen,  &c.  It  is  a  question  whether  a  married  woman  who  is  a 
public  trader,  can  be  personally  arrested.  If  he  is  present,  Yott  thinks  she 
cannot  He  must  be,  for  the  reasons  he  states.  A  woman  cannot  be  a 
public  trader  if  her  husband  dissents.  If,  however,  her  husband  is  absent 
and  she  trades  publicly,  say  beyond  his  domicile,  she  can  on  commercial 
grounds,  be  arrested. 

37.  Tutors  cannot  be  arrested,  nor  curators,  procurators,  nor  testamentary  executors. 

For  they  act  for  others  and  not  for  themselves;  and  sometimes  are  even 
forced  to  take  the  trust  onvrillingly,  so  that  it  would  be  a  hardship  to  subject 
them  to  harsh  arrest 

38.  Nor  can  I  arrest  the  debtor  of  my  debtor,  though  I  can  arrest  what  he  owes 

another,  and  which  he  has  with  him.  But  if  he  has  ceded  me  Ida  debtor's 
debt  I  can  arrest  (And  see  post,  50). 

39.  Some  persons  are  privileged  from  arrest,  ^.g.,  soldiers  going  to  camp;  those 

carrying  supplies  to  camp.  But  soldiers  leaving  the  country  not  on  duty,  can 
be  arrested.  Those  who  have  privilege  of  Court  cannot  be  arrested,  e.g.f  ad- 
vocates, attorneys,  &c,  members  of  the  Court,  University  professors  at  Loyden. 
If  such  are  arrested,  the  Court  itself,  on  their  application,  o«>mes  to  their 
rehef.  Privileges  of  force  within  a  special  jurisdiction  do  not  operate  beyond 
it  Those  driven  into  Holland  by  an  enemy  cannot  be  arrested.  Nor  the 
delegates  to  the  assembly  of  the  States  General,  for  they  go  on  public  feervico 
which  must  not  suffer. 

40.  They  eannot  be  arrested  who  are  summoned  publicly  as  witnesses,  or  to  account 

as  tutors.  But  if  they  come  voluntaiily  they  can.  A  debtor  suounoned  by 
his  creditor  to  come  and  compromise,  cannot  be  then  arrested  by  that  creditor, 
for  there  is  a  tacit  pact  of  safe  conduct  to  and  fro.  But  if  he  come  of  his 
own  free  will  it  is  different  So  there  can  be  no  arrest  <U  a  funeral  or  during 
marriage,  but  before  and  after,  yes.  Nor  if  the  creditor  has  given  the  debtor 
a  rescript  of  security,  or  if  the  debtor  have  competently  obtained  a  rescript  of 
delay. 

41.  Any  one  being  beyond  his  domicile  for  purposes  of  appeal  or  prosecution  of  a 

suit,  our  law,  Yoet  says,  differs  from  the  Boman  law  in  allowing  him  to  be 
arrested.  One  debtor  being  rightly  or  wrongly  arrested  by  a  creditor  another 
creditor  can  also  arrest  him.  If  a  creditor  arrests  a  debtor  wrongly,  and  he  is 
released,  he  cannot  be  arrested  by  the  same  creditor  till  he  has  had  time  to 
return  home;  but  another  creditor  can  always  arrest  him.  For  neither  the 
vigilance  nor  the  calumny  of  other  creditors  ought  to  defeat  my  rights. 

42.  Students'  goods  can  nowadays  be  arrested  at  Leyden,  Yoet  thinks ;  and  even  their 
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persons  in  oases  of  groat  emorgcncy,  bat  only  by  Acodomic  judges.  Beyond 
tho  province  by  ordinary  jndges.    Students'  relatives  not  privileged. 

43.  Ambassadors  firom  other  nations  cannot  be  arrested  nor  their  retinue,  nor  their 

goods.    Violation  of  legates  ia  clear  ground  for  declaration  of  war. 

44.  Whether  delegates  to  the  councils  of  federated  Belgium  are  free  from  arrest  is  a 

moot  point  Yoet  gives  reasons  for  and  against  it,  but  abstaioB  from  de- 
ciding it. 

45.  It  is  the  law  of  many  places  that  two  inhabitants  of  the  same  place  cannot 

arrest  each  other  abroad,  e.g,^  two  Hollanders  out  of  Holland,  &c.  unless  other- 
wise decreed  by  the  law  of  the  place  of  arrest.  The  pi^tice  is  for  such 
citizens  to  appeal  to  the  judge  of  their  domicile  for  relief.  And  sometimes 
from  comity,  the  judge  of  the  place  of  arrest  remits.  Sometimes  by  virtue  of 
i  express  conventions,  named  by  Yoet.    There  are  two  exceptions  named  in 

which  such  arrest  is  legal,  viz.,  where  one  follows  up  goods  sold  by  him  but 
not  paid  for,  or  where  one  apprehends  his  adversary  in  the  very  place  of 
contract.    Then  he  is  bound  to  litigate  there. 

46.  But  these  conventions  do  not  prevent  arrests  on  suspicion  of  flight ;  the  arrested 
person  being,  however,  then  remitted  to  his  own  judge.  And  a  Hollander, 
though  forbidden  from  arresting  a  Hollander,  may  cede  his  right  to  an  Ultra- 
jectine,  who  can  thereupon  arrest. 

47.  As  children  can  sue  their  parents  on  permission  prayed  so  they  can  arrest  them. 
This  permission  is  not  lightly  refused.  But  parents  are  not  imprisoned  if  they 
can  sufficiently  otherwise  strengthen  the  jurisdiction. 

48.  Stepmothers,  brothers,  nobles,  and  learned  men,  can  also  be  arrested.  The  very 
dignity  and  position  of  the  latter  should  rather  make  them  fulfil  their  obliga- 
tions than  seek  freedom  from  arrest. 

49.  When  a  debtor's  goods  have  been  already  arrested  and  the  suit  thus  commenced, 
his  person  cannot  be  arrested,  for  the  object  is  already  attained.  But  it  would 
be  otherwise  if  there  was  a  suspicion  of  flight.  Though  the  principal  debtor 
is  arrested  the  surety  may  still  be,  and  viee  vertdy  even  during  the  suit. 

50.  Ab  to  arrest  on  goods. — ^As  a  rule  those  whose  persons  can  be  arrested  con  also 
have  their  goods  arrested.  For  apprehension  of  person  is  more  difficult  to  get 
than  of  goods.  Goods  may,  however,  be  altogether  privileged  from  arrest  as, 
e,g.,  the  goods  of  those  who  cannot  be  personally  arrested,  viz.,  ambassadors, 
&c.  (vide  ante) ;  but  this  rule  has  its  exceptions.  Thus  debtor  of  debtor  not 
arrested  though  his  debt  may  be,  even  if  conditionally  due.  Goods  of  minors, 
&c.,  may  be  arrested  to  force  their  tutors,  &c^  to  litigate  there. 

51.  Annual  rents  and  interest,  &c.,  may  be  arrested.  But  not  (hose  capital  or  interest 
in  the  hands  of  the  treasury,  lest  public  accounts  confused ;  nor  with  the 
Bank  of  Exchange,  Amsterdam;  nor  future  aliment.  No  appeal  from 
decree  of  aliment,  nor  compromise  unless  by  decree.  Past  aliment  may  be 
arrested. 

52.  Wages  of  sailors  cannot  be  arrested  except  for  debts,  clothes,  food,  rest,  during 
voyage.  Stipends,  &&,  of  professors,  ministers,  advocates,  doctors,  can  be ; 
but  whether  wholly  or  partly  is  a  point  of  difference  for  the  judge.  Members 
of  assembly  stipend  only  up  to  halt 

S%  BkMegn^«nba  arrested  immediately  on  the  debtor^s  death  if  there  is  fear  of 
loss.  In  tliift  TBBtfmk  tha  Dutch  law  differs  from  the  Roman  law,  which 
allowed  nine  days.  QttfMB  tmaok  be  arrested  nor  burial  impeded  under 
penalty. 

54.  Can  other's  property  in  possession  of  our  debtor  ba  wmated?  We  must  dis- 
tinguish. If  posseesor  has  no  right  nor  right  of  deiantiaii^  e^^  theft  or 
violence,  then  not,  for  owner  can  freely  reclaim.  As  little  as  they  can  be 
pledged  or  taken  in  exceution  can  they  be  arrested  for  another's  debt.    Yet 
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pofisession  presumes  ownership  till  disproved.  But  if  tlie  possessor  has  a 
right  of  pledge  or  the  like,  theu  yea. 

55.  Things  po^scssid  in  community,  even  indivisibly  with  anotlier,  can  be  arrested 
by  the  debtor  of  either  partner.  The  other  partner  has  always  action  for 
damage  and  partition  as  his  remedy.  If  ship  arrested,  other  part-owners  may 
secure  the  voyage  being  proceeded  with,  on  condition  that  the  arrest  remain 
and  on  security  being  given. 

5G.  A  thing  pledged  by  one  debtor  to  another  can  be  arrested,  reserving  to  the  hypo- 
thecary creditor  his  right  of  pledge. 

57.  No  one  can  arrest  his  own  unless  to  vindicate,  or  unless  they  are  under  pledge 

to  another,  and  the  pledgee  becomes  my  debtor  from  another  cause :  then  I 
can  arre&t  to  found  jurisdiction  with  my  own  judge,  or  if  my  creditor  owes  me 
also  things  incapable  of  compensation. 

58.  Bight  of  arrest  ceases  on  the  appointment  of  a  curator  bonis.    Execution  com- 

menced stops,  so  that  all  creditors  may  contest  equally  as  to  their  rights  of 
preference. 

59.  Privilege  of  immunity  from  arrest  ought  to  be  alleged  and  proved  before  con- 

testation of  suit,  just  as  declinatory  exceptions.  If  the  arresting  judge  will 
not  recognise,  pray  protection  from  the  judge  of  the  jurisdiction. 

GO.  The  effect  of  an  arre&t  rightly  made  is  that  there  can  be  no  innovation  on  the 
thing  arrested.  Persons  cannot  move  away ;  if  they  do  are  goal-breakers  and 
liable  within  a  year  for  penalties,  &c.  Those  who  aid  escape  are  liable  for  the 
debt,  especially  gaolers  and  the  like. 

61.  If  the  arrest  is  on  things  and  they  are  transferred.  As  to  immovables,  it  is  not 
so  easy  as  there  is  judicial  transfer.  As  to  movables,  he  who  transfers  or 
diverts  possession  is  liable  for  fine  and  id  qttod  interest  But  the  right  of 
ownership  passes  all  the  same  by  transfer  despite  the  arrest  Perishable 
things  arrested  may  be  sold  by  order  of  the  judge. 

G2.  As  to  debts  of  one  debtor  arrested  with  others  the  effect  is  a  stoppage  of  their 
payment  by  each  other.  If  such  other  nevertheless  makes  unallowed  pay- 
ment he  must  repay.  Nothing  excuses  such  payment,  not  even  fear  of  a 
suit,  for  a  suit  was  impossible.  Such  third  party  must  rather  himself  seek 
dissolution  of  the  arrest.  The  debtor  acts  rightly  and  is  protected,  if  on 
ground  of  such  arrest  he  refuse  to  pay  the  third  creditor,  even  on  offer  of 
security  until  judicial  dissolution. 

63.  Arrest  has  much  in  common  with  verbal  citation  in  law,  e.g.,  it  interrupts  pro- 

scription, induces  pendency  of  suit  and  prievention ;  unless  the  arrestor  does 
not  appear  on  the  day  appointed  and  thus  ahandons  the  arrest. 

64.  Arrest  does  not  with  us  give  right  of  pledge  or  preference,  except  perhaps  as  to 

costs  of  conservation ;  nor  does  it  impede  subsequent  legal  hypothecs  arising 
to  the  fisc,  to  wards,  and  the  like.    It  is  otherwise  in  Saxony. 

65.  For  the  way  in  whicli,  and  security  on  which,  ari-est  is  dissolved,  Yoet  refers  to 

his  subsequent  title  8  of  this  book.  If  arrestor  does  not  proviate  arrest,  ar- 
restee prays  absolution,  costs,  damages,  &c. 

66.  A  citation  in  law  is  the  foundation  of  all  actions :  without  it  all  is  void,  ipso 

Jure,  even  sentence  obtained,  even  if  such  sentence  be  in  favour  of  the  uu- 
cited  party. 

67.  He  who  is  cited  for  one  cause  is  not  compelled  to  respond  for  another ;  if  how- 

over  he  voluntarily  answers  and  contests  the  suit,  the  trial  is  good. 


1.  Citation  in  law  rests  on  the  highest  equity,  lest  any  one  should  be 
condemned  nnheard ;  for  to  cite  in  law  is  *^  to  call  our  adversary,  for 
the  purpose  of  trying  our  right,  to  him  who  is  clothed  with  jurisdiction," 
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.1. 1,  ff-  h,  t  (D.  2.  4.) ;  I,  2,  ff,  quis  in  jus  voc,  non  iverit  (D.  2.  6.),  and 
it  is  sometimes  improperly  called  "  to  cite  in  judido"  L  fidejussor  2, 
§  prcetor  ait  2,  ff.  qui  satisd,  cog.  (D.  2.  8.)  ;/.!,§  uli.  I.  tutor  pro  pujnUo 
28,  ff.  de  (idmin.  et  perie.  (D.  26.  7.),  for  citation  could  not  be  made  to 
a  petty  jndge,  before  whom,  however,  those  who  proceeded  were  properly 
said  to  proceed  in  judicio :  there  could  only  be  vocation  to  him  who  was 
over  the  jurisdiction :  arg.  I.  ^pwd  si  servum  8,  §  1,  ff.  ne  quis  eum  qui 
in  jus  voc,  vi  eximcU  (D.'2. 7.),  d.  I.  2,  ff.  si  quis  in  jus  voc.  non  iverit  (D.  2. 5.). 
And  inasmuch  as  the  cidversary  is  to  bo  called,  so  neither  he  who  only 
brings  a  statement  of  his  case  (libellus)  against  another  to  the  magistrate 
or  Prinoeps,  nor  he  who  goes  to  the  magistrate  for  the  purpose  of 
defending  his  case,  can  be  said  to  be  "  cited  in  law :"  I.  Itbertus  14  et  15, 
ff.  h.  t.  (D.  2.  4.).  Any  one  may  cite  who  has  a  legal  right  to  appear  in 
Court,  whether  it  be  a  single  person,  republic,  or  a  corporate  body,  the 
plaintilOr  being  in  such  case  named  by  them  who  preside  over  the 
corporation:  L  si  munic^s  2,  8,  6,  7,et  tot.  tit.  ff.  quod  cujusque  univers. 
(D.  8.  4.). 

2.  In  every  citation  in  law,  circumstances  of  place,  time,  and  person 
must  be  taken  into  consideration,  inasmuch  as  all  cannot  be  cited,  nor  at 
all  times,  nor  in  every  place.     As  regards  place,  although  a  defendant 
may  be  regularly  cited  from  any  place,  even  from  the  vineyard,  the 
baths,  or  the  theatre,  2.  sed  si  etiam  20,  ff.  h.  t.  (D.  2.  4.),  yet  because 
everyone's  house  is  his  safest  refuge,  and  the  church  the  safest  refuge 
for  all  unfortunates,  therefore  it  was  ordered  that  no  one  could  be  cited 
into  law  from  his  own  house  nor  from  a  church ;  nor  was  this  a  fraud 
on  creditors,  because,  when  the  defendant  lurked  within  the  walls  of  his 
dwelling-house  or  of  the  temple,  the  creditors  could  be  sent  into  posses- 
sion of  his  goods :  I.  plerique  18, 19,  ff.  h.  t.  (D.  2.  4.) ;  {.  fideli  2. 1,  prcesenti 
6,  §  sed  si  hoc  ^  0.  de  his  qui  ad  cedes,  confug.  (D.  1.  12.).     And  what 
is  laid  down  in  the  laws  as  to  one's  house  you  will  also  rightly  extend 
to  a  ship,  whenever  anyone  inhabits  a  ship  as  he  does  a  house,  having 
his  domicile  nowhere  else  than  in  the  ship,  arg.  l.  pen.  et  ult.  ff.  de  Ms 
qui  effud.  vel  defecerint  (D.  9.  3.)    But  this  is  only  to  be  understood  as 
to  real  citation  in  law,  by  which  anyone  is  unwillingly  removed  or  taken 
away  from  house  and  temple,  for  he  or  him  who,  remaining  at  home  or 
in  the  temple,  allows  access  to  himself,  a  solemn  announcement  of  action 
could  undoubtedly  be  made,  that  he  should  appear  in  law  either  by  him- 
self or  by  an  attorney,  I.  satisque  19, 1,  sed  etsi  21,  ff.  h.  t.  (D.  2.  4.) ; 
I.  prassenti  6,  §  1  et  3  in  0.  de  his  qui  ad  cedes.  (C.  1.  12.),  and  in  this 
way  Ulpian,  commenting  on  the  edict  of  the  prsstor  requiring  on 
announcement  at  the  house  of  an  absent  person,  says,  "  the  praator  ought 
to  order  the  announcement  to  be  made  delicately,  not  to  drag  thd  party 
from  his  house,"  and  that  to  ^  announce  at  the  house  "  must  be  so  under- 
stood that  even  if  he  live  in  another's  house  he  should  bo  served  with 
the  announcement  there. 

3.  In  regard  to  time,  it  must  be  guarded  against  that  no  one  sLall 
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be  cited  in  law  while  lie  oonclaotB  a  fiunily  fimeral,  or  follows  a  corpse, 
or  pays  respect  to  the  dead ;  while  a  man  marries  a  woman,  or  a  woman 
marries  a  man ;  while  he  conducts  a  case  before  a  magistrate,  or  neces- 
sarily has  to  stay  in  Court  or  in  a  certain  place  for  the  purpose  of 
litigating  a  cause ;  or  while  he  is  trying  a  case  as  a  judge :  I.  in  Jus  2, 
8,  4,  /.  h.  L  (D.  2.  4.) ;  arg.  I  2,  §  1,  2,  /.  si  quis  eautian.  in  Jud.  tisl. 
eausd  fa/ci%%  (D.  2.  11.);  nor  is  h  contra  pupiUum  biy  %  1,  ff,  de  re  judi^ 
cata  (D.  42.  1.)  opposed,  for  that  is  either  only  to  be  understood  con- 
cerning a  lawsuit  commenced  and  pending  before  the  pnetor ;  or  if  it  is 
even  taken  as  referring  to  him  who  carried  on  a  case,  it  does  not  say 
that  the  citing  in  law  is  then  rightly  done  in  respect  of  time,  but  only 
excuses  from  the  pains  of  contumacy  him  who,  having  commenced  a 
lawsuit  before  a  lesser  judge,  abandons  it  because  he  is  called  to  a 
higher  Court ;  for  he  is  not  said  to  offend  who,  when  he  cannot  appear 
in  both,  appears  in  one  Court,  and  that  the  higher :  arg.  I.  «i  quis  in 
gravi  8,  §  si  cwn  omnes  4,  ff,  de  Senaiuse.  Silan.  et  Claudian.  (D.  29.  5.). 
Nor  can  the  high  priest  be  cited  while  he  is  conducting  a  religious 
service,  nor  he  who  is  carried  in  a  public  vehicle  on  the  public  service : 
L  2,  ff,  h.  L  (D.  2.  4.),  concerning  which  see  BoetfarduSy  lib.  2.  ffarior, 
cap,  15  ;  Chyacius,  libr,  18.  cbserv.  cap,  29.    Nor  can  anyone  be  cited  at 
a  time  when,  on  account  of  the  religious  nature  of  the  place,  he  cannot 
be  removed  from  there :  d.  I.  2.    As  regards  this  lex^  its  meaning  is  very 
uncertain,  for  some  think  that  it  ought  to  be  so  amended  as  to  read 
^' inde  semaveri "  for  ''  inde  se  monere^^  and  therefore  take  the  words  as 
referring  to  those  who  had  fled  to  the  temples,  and  especially  to  the 
altars  of  the  gods,  for  it  is  agreed  these  could  not  be  thence  removed, 
either  under  the  Gentile  or  the  Christian  principles :  JBcevardiw  Vhr.  1. 
varior.  cap.  6.    Others  put  forward  other  conjectures  and  interpretations 
destitute  of  foundation,  concerning  which  see   Wissenbach  ad  Pand. 
disp.  7.  thes.  9.    I,  however,  take  the  reference  of  these  words  of  the 
jurisconsult  to  be  to  him  who  had  entrusted  to  him  the  custody  of  the 
sacred  things,  and  who  was  called  in  law  *'  edituus  "  a»U  '*  hierophylacus:^ 
I.  annua  20,  %  1,  ff.  de  annuis  legatis  (D.  88.  1.).    For  just  as  a  priest, 
while  he  conducted  the  sacred  service,  so  also  the  hierophylaous,  while 
he  devoted  himself  to  the  care  of  the  temple  and  sacred  things,  was 
forbidden  by  religious  obligation  to  go  away  from  that  place,  and  in 
both  cases,  therefore,  religion  equally  dwelt  there,  as  MiBcianus  says : 
/.  neque  infantes  86,  /.  de  fideieommiss.  Ubertat  (D.  40.  5.),     Whence 
XJlpian  joins  both  these  in  d.  I.  2,  ff.  h.  t.  (D.  2.  4.),  and  the  testator  in 
d.  I.  20,  %  ly  ff.  de  annuis  legatis  (D.  88.  1.).     But  nothing  prevents 
any  one  being  cited  in  law  while  he  is  going  to  another  place  for  the 
purpose  of  conducting  a  funeral,  or  for  the  purpose  of  marrying,  or 
while  he  is  returning  from  there ;  and  thus  either  before  or  after  the 
solemn  act  which  is  wont  to  be  performed  in  marriages  and  funerals, 
which  is  also  to  be  observed,  therefore,  in  those  things  acceding  to 
religion :  Peckius  dejure  sistendi  cap,  5.  num.  12. 
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4.  With  regard  to  persons  who  cannot  be  cited,  some  cannot  be  cited 
in  any  way  at  all,  some  not  nnless  permission  to  sne  be  obtained ;  mad- 
men cannot  be  snmmoned  at  all,  nor  in&nts,  I,  quigue  4,  ff,  h,  L  (2.  4.) 
bnt  rather  their  tutors  and  curators ;  other  minors  cannot  be  otherwise 
snmmoned  than  aided  by  the  authority  of  their  tutor  or  curator :  I.  in 
rebus  2.  0,  qui  legit  pera.  stand,  in  judic,  (0.  8.  6.) ;  if  these  be  wanting, 
the  plaintiff,  when  he  has  preferred  the  statement  of  his  case  (libeUu8\ 
will  rightly  pray  that  a  cuirator  shall  be  appointed  by  a  competent 
magistrate,  to  assist  the  minors  themselves  in  the  suit  they  are  carrying 
on ;  or,  according  to  usage  nowadays,  that  the  curator  may  be  sued  in 
the  name  of  the  minors,  the  infants,  or  the  madmen :  §  item  inviti  2. 
Inatit.  de  Curatoribus  (I.  1.  23.) ;  L  1,  I,  admane  earn  7.  0.  qui  pet,  tut. 
L  ait  prtEior  7,  §  eed  etai  2,  ff,  de  minor,  25.  annis  (D.  4.  4.).  But  if  it 
be  a  minor  to  whom  venia  cetatia  has  been  granted  by  the  Princeps,  he 
may  rightly  be  summoned,  as  a  major,  without  doubt,  whenever  no  con- 
troversy arises  as  to  any  immovable  property  belonging  to  him  who  is 
cited,  through  which  controversy,  by  the  sentence  of  the  judge,  the 
thing  itself  can  wholly  or  partly  be  lost :  /.  ai  cuitor  10,  C.  de  appellation, 
(C.  7.  62.) ;  for  if  the  minor  were  rendered  liable  to  the  loss  of  the 
immovable  thing  by  the  action,  he  would  not  appear  to  be  rightly  cited 
in  law  unless  the  curator  were  a  party  to  the  lawsuit,  being  asked  for 
and  granted;  since,  notwithstanding  the  granting  of  the  venia  cetatia, 
he  remained  in  the  same  position  as  other  minors  in  regard  to  the  alien- 
ation of  immovables :  I.  eoa  qui  8.  C  de  hia  qui  veniam  cstat,  (0.  2.  46.) ; 
Chrisiianoeua  vol,  2.  deda.  158.  nwn,  8.  But  since  it  has  now  become  the 
custom  in  Holland  that  when  venia  cetatia  is  conceded,  the  free  power  of 
disposing  of  immovable  things  was  also  mostly  conceded,  it  is  justly  to 
be  laid  down  that  he  who  has  obtained  venia  ceUUia  can  rightly  be  cited 
in  jua  without  his  curator  whenever  by  the  concession  of  the  venia  the 
free  disposal  of  his  immovables  was  granted  to  him  :  Sande  decia,  fria, 
Ubr.  1.  tit.  2.  definit.  1 ;  Oroenewegen  ad  I,  ult.  0.  qui  legit,  peraona  atandi 
injud.  num.  4,  5,  6. 

5.  Nor  can  the  higher  magistrates  be  cited  in  law,  h.  I.  in  jua  2,  ff. 
h.  t.  (D.  2.  4.),  unless  on  account  of  a  crime  committed  during  the  magis- 
tracy, and  by  reason  of  it :  if,  for  instance,  a  venal  sentence  had  been 
passed  by  him  as  to  the  law,  or  a  penalty  remitted  for  a  price,  or  passed 
by  vicious  cupidity ;  if  lastly,  for  whatever  cause,  any  one  can  prove 
him  to  be  a  wicked  judge,  he  is  not  prevented  from  advancing  this 
even  during  his  administration :  I.  juhemua,  4.  0.  ad  leg.  Jul.  repetund. 
(0.  9.  27.) :  as  to  other  things,  however,  not  committed  during  the  time 
of,  and  by  occasion  of,  his  magistracy,  the  suit  must  be  postponed  until 
he  has  laid  down  office.  So  that  in  this  way  the  reverence  due  to  the 
magistrate  may  be  the  more  preserved  in  integrity ;  for  as  his  authority 
only  lasted  one  year  the  loss  from  such  a  moderate  delay  does  not  seem 
to  be  so  great  to  the  complainant :  I,  nee  magiatraiihua  32,  ff.  de  injuriis 
(D.  47.  10.).     Bnt  as  this  honour  was  not  accorded  oven  by  the  Iloman 

Q  2 


218  VOBT'S  PANDE0T6. 

law  to  the  minor  magistrates,  and  as  the  dignities  and  offices  of  ihe 
state  nowadays  are  mostly  not  annual  but  perpetual,  I  think  it  ha6 
deservedly  become  the  practice  by  onr  law,  that  no  magistrate,  whether 
temporary  or  perpetual,  however  high,  is  any  more  prevented  by  virtue 
of  his  dignity  as  magistrate,  from  being  cited  in  law  than  any  private 
person :  Instruct,  Our.  HoUand,  art.  8,  12 ;  although  as  £ur  as  regards 
the  form  of  citation  there  is  some  distinction  between  private  persons 
and  those  sued  by  virtue  of  their  office :  Oroenewegen  add.  I.  2,  ff.  h.  t. ; 
Simon  van  Leeuwen  paratiU.  jur.  noviss,  libr.  2.  part  1.  cap.  7 ;  Bitter' 
shunus  ad  noveU.  part.  9.  cap.  11.  num.  18;  Pauku  Voet^  ad  §  M.  Imtit. 
de  poena  temere  Utig.  num.  2 ;  Viwnius  ad  §  12.  InHit.  de  action,  num.  6 
inpr.  * 

6.  But  if  venia  agendi  has  been  obtained  from  the  pnetor,  parents 
may  be  cited,  patrons,  patronesses,  and  their  children  and  heirs,  even 
stranger-heirs :  d.  I.  guique,  4  §  1,  el  seqq.  ff.  h.  t.  (D.  2.  4.) ;  I.  venia  2. 

0.  h.  t.  (0.  2.  2.)  If  any  one  acted  contrary,  he  would  be  bound  within 
the  year  by  the  action  in  factum^  not  by  a  popular  action,  but  a  private 
action,  in  a  penalty  of  50  aurei,  to  be  devoted  to  the  injured  patron  or 
parent ;  for  if  it  had  been  a  popular  action  XJlpian  would  have  ineptly 
said,  in  I.  si  libertu8  12,  ff.  h.  t.  (D.  2.  4.)  that  a  JUius  familias  cited 
without  the  permission  of  his  patron,  in  the  absence  of  his  father,  should 
be  assisted,  so  that  he  might  institute  the  action  against  the  libertus : 
for  according  to  the  common  law  the  filiu8  familias  could  not  be  kept 
back  from  the  popular  action.  Ineptly  would  he  also  have  examined 
the  point  and  determined  in  {.  pen.  ff.  h.  t.  (D.  2.  4.),  that  this  action 
could  not  be  given  to  an  heir,  for  it  is  known  that  the  popular  action 
was  not  less  competent  to  the  heir,  as  one  of  the  people,  than  to  the 
deceased  himself.  This  penalty  ceases,  however,  if  it  repented  him 
who  cites,  or  if  the  cited  one  did  not  appear,  or  has  been  willingly 
cited :  I.  quamvis  11,  ff.  A.  t.  (D.  2.  4.) :  so  if  a  patron  forced  a  freed- 
man  to  swear  as  to  not  marrying ;  which  oath  was  taken  to  be  repugnant 
to  the  utility  and  favour  of  marriages,  the  freedman  was  not  bound 
to  observe  such  oath,  but  it  was  remitted  to  him  by  the  lex  Julia: 

1.  adigere  6,  §  lege  Julia  4,  ff.  de  Jure  patronatus  (D.  87.  14.),  where  for 
"is  permitted"  ought  to  be  read  *' is  remitted,"  as  may  easily  be 
gathered  from  the  final  words  of  the  lex.  [Here  follows  more  as  to 
''fireedmen,"  which  is  omitted  as  being  nowadays  obsolete  and  inap- 
plicable.] By  our  law  this  ordinary  penalty  of  50  aurei  ceases,  and 
only  an  arbitrary  one  obtains,  and  that  not  a  heavy  one,  inasmuch  as 
all  who  are  cited  without  permission  are  absolved  from  the  instance,  the 
party  citing  them  being  condemned  in  the  expenses :  Bodenburgh  dejure 
conjug.  tit.  8.  cap.  1.  num.  22.  pag.  844.  in  pr.  Nor  is  the  rusticity  of 
those  who  cite  without  permission  to  be  spared :  d.  l.  venid  2.  0.  h.  t. 
(C.  2.  2.) ;  nor  the  poverty  of  freedmen  who,  when  unable  from  want 
to  pay  the  fine,  are  corporally  punished :  /.  ult.  ff.  h.  t.  (D.  2.  2.)  Nor 
does  the  penalty  of  the  edict  appear  to  have  vanished,  or  the  necessity 


yoet's  pandeotb.  219 

of  obtaining  penniBsion,  on  aooonnt  of  what  onoe  obtained  under  tbe 
lawB  of  the  12  tables,  bat  ceased  in  later  times — a  violent  citation  in 
law  and  laying  on  of  bands,  whereby  those  who  were  cited  often  suffered 
indignity:  for  not  only  did  fear  of  violence,  but  also  the  respect  due 
to  parent  and  patron,  recommend  the  obtaining  of  this  permission :  for 
as  the  person  of  parent  and  patron  always  ought  to  be  sacred  and 
honourable  to  children  and  freedmen,  so  that  neither  defamatory  actions 
were  to  be  granted  against  them,  nor  those  which,  on  account  of  making 
mention  of  deceit  or  fraud,  attacked  their  sense  of  shame:   I,  parens 
5,  §  1,  I.  liberto  9,  ff.  de  chseq.  parent,  et  patron,  prcest,  (J),  87.  15.) 
Therefore  the  prcetor  had  to  estimate  whether  citation  in  law  was  to 
be  permitted,  or  not,  according  to  the  varying  nature  of  the  action, 
whether  it  was  against  reputation  or  not :  I,  sed  si  hoc  10,  §  prcstor 
ait  12,  ff.  h,  t,  (D.  2  4.)    Nor  should  any  one  think  that  a  verbal  cita- 
tion in  law  would  not  be  subject  to  a  penalty,  because  the  penalty  ceased 
if  the  parent  cited  did  not  appear,  or  appeared  willingly :  d.  L  11,  ff. 
h.  t.  (D.  2.  4.)     For  it  is  to  be  considered  that  the  penalty  ceases,  if 
he  does  not  appear,  because  he  has  thus  vindicated  himself  from  con- 
tempt, or  because  he  *'  was  called,  not  unwillingly,"  as  the  law  has  it, 
and  therefore  being  cited  with  his  own  consent,  he  came  willingly, 
himself  desiring  that  the  suit  should  be  ended  by  judgment  as  soon  as 
possible,  as  in  the  case  {.  in  tribus  13,  14,  ff,  de  judiciis  (D.  5.  1.)    But 
if  he  has  not  consented  to  the  citation  being  made,  but  has  been  un- 
willingly called,  and,  being  called,  came,  the  penalty  does  not  cease, 
both  because  there  is  no  provision  to  that  effect  in  the  law,  and  because 
it  is  the  case  that  an  injury  done  to  a  father  who  is  unwillingly  cited, 
must  be  vindicated  by  the  penalty  of  the  edict.     And  although  by  our 
laws,  and  other  laws,  no  civil  trials  are  nowadays  said  to  be  wont  by 
their  nature  to  bring  infamy  to  the  condemned  party,  as  I  have  said  in 
tit.  de  his  qui  not.  infamia  (D.  3.  2.),  yet  as  there  can  be  no  doubt  that 
by  the  mention  of  deceit  and  fraud  put  forward  and  proved  in  law  pro- 
ceedings, the  opinion  held  of  the  defendant  summoned  is  blackened, 
the  necessity  for  obtaining  this  permission,  due  on  the  score  of  respect, 
still  remains,  even  nowadays ;  so  that  if  any  infamy  should  follow  one 
who  is  condemned  of  a  deed,  it  may  rather  be  imputed  to  the  authority 
of  the  judge  than  to  the  disrespectful  citation  of  children  :  Vinniw  ad 
§  12.  instit.  de  action,  num,  5;  Paulus  Voet  ad  d.  ^  12.  num.  4;  Be- 
solduSf  delibcUis  juris  ad  Pand,  libr.  2,  gu,  7 ;  CkristinceuSy  vol.  2.  decis. 
154.  num.  9  ;  Oudelinus  de  jure  noviss,  libr.  4.  cap.  5.  fere  in  pr.  num.  4 ; 
^odenburchf  de  jure  conjugum  tit.  3.  cap.  1.  num.  22.     From  this  there 
dissent  Donellus  comment,  libr,  23.  cap,  2.  post  med. ;  Carpzovius  de  fin. 
forens.  part,  1.  eonstit.  2.  def,  26. ;  Ant.  Faber,  (Jod.  lib.  2.  tit,  2.  def,  13 ; 
Oostalius  ad  d.  I,  3,  ff,  de  his  qui  sui  vel  dlieni  juris.     Whenever  therefore, 
without  previous  special  order  of  the  judge,  sought  by  petition,  the 
citation  into  law  is  accustomed  to  be  made  by  the  mere  verbal  calling  of 
the  officer  of  the  magistrate  (apparitor),  clothed  with  a  general  mandate, 
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as  it  is  mostly  the  custom  to  do  before  the  inferior  judges ;  a  special  per- 
mission to  proceed  is  to  be  obtained  from  the  judge  beforehand  when  any 
one  desires  to  bring  a  suit  against  his  father.  But  if  without  a  preced- 
ing order  of  the  judge,  obtained  by  petition,  the  citation  in  Liw  cannot 
proceed  (as  is  the  receiyed  practice  in  the  higher  tribunals),  it  will 
suffice  if  in  the  same  petition  in  which  the  liberty  to  proceed  is  prayed 
the  common  clause  be  inserted  '*  subject  to  the  permission  to  proceed 
beforehand  sought."  But  even  if  this  form  having  been  omitted,  the 
children  have  simply  presented  to  the  Court  a  petition  for  the  purpose 
of  seeking  permission,  not  disguising  the  ieuoi  that  they  are  children, 
and  their  parent  their  adyersary,  and  if  in  this  way  the  Court  has  granted 
the  permission,  the  liberty  of  proceeding  will  thereby  fully  seem  to 
have  been  obtained :  OudeUnu8  de  jure  naviss.  libr.  4.  cap.  5.  fere  in 
pr,  num.  4 ;  Oroenewegen,  ad  I.  parentes  6,  ff.  h.  L  num.  2.  But  with 
the  Ultrajectines  it  has  prevailed  that  permission  to  proceed  ought  to 
be  sought  with  the  nominate  mention  of  the  aboye  formula:  so  that 
although  petitions  in  which  the  permission  to  make  citation  is  sought 
are  prepared  by  the  mere  adnotation  of  the.  registrar  (graphiariua) 
without  any  special  cognition  by  the  Court  itself,  yet  when  this  form  of 
permission  for  proceeding  is  inserted,  the  wish  of  the  applicant  is  not 
acceded  to  except  on  a  mandate  of  the  Court  itself  specially  taking 
cognizance  of  it  by  an  adnotaldon  :  D.  Sameren  de  jure  navercar.  cap.  15. 
num.  1 ;   Pauivs  Voety  ad  §  12.  Imtit.  de  action,  num.  4.  in  fine* 

7.  "  Parents  **  are,  for  this  purpose,  understood  to  be  of  both  sexes — not 
only  of  the  first  degree,  but  of  further  degrees :  and  not  only  legal  and 
adopted  parents  as  long  as  the  adoption  lasts,  but  also  natural  parents, 
even  mothers  who  have  conceived  without  being  married :  I.  ^uigva  4, 
§  uli.  1. 5. 6,  7,  8,  /.  h.  t.  (D.  2.  4.) :  since  the  necessity  of  obtaining  thia 
permission  is  founded  on  natural  reverence  and  piety  towards  parents ;  and 
in  other  branches  also  of  our  law  the  offices  of  piety  are  extended  to  natural 
parents,  and  to  mothers  who  conceived  without  marriage  equally  with 
those  procreating  in  legal  manner,  e.g»  as  to  the  giving  of  aliment 
among  other  things :  I.  si  quia  a  liberis  5,  §  ergo  et  matrem  4,  ff.  de  agnosc 
et  alend.  libris  (D.  26.  8.);  Schneid'winuB  ad  §  12.  In$t  de  action,  num.  86 
et  8eqq.  Nor  does  it  matter  whether  the  parents  are  of  pure  character  or 
branded  with  any  crime :  for  though  they  be  wicked  and  contemners  of 
the  law,  yet  they  are  fathers,  and  therefore  the  children  are  not  at  all 
freed  from  the  offices  of  piety  and  reverence :  arg.  naveU.  12.  cap.  ai 
vero  2.  It  does  not  matter  whether  the  father  or  patron  is  to  be  cited  in 
law  in  his  own  name,  or  as  tutor,  or  curator,  or  defensor,  or  plaintiff 
or  syndic  of  a  univereitaiia :  I.  sed  9%  hoc  10,  §  ult.  ff.  h.  t  (D.  2.  4.) 
But  if  a  tutor  to  a  patron  is  to  be  cited,  he  may  be  cited  without  per- 
mission, as  is  said  in  d.  L  10,  §  ult.  et  I.  licet  famosce  7,  §  ult.  ff.  de  chseq. 
parent,  et  pair,  prcut.  (D.  87.  15.) :  the  consequence  of  which  is  that  if 
the  father  be  a  madman,  his  curator  is  to  be  cited  in  law  by  his  son ; 
nor  is  there  in  such  case  any  need  to  get  permission  to  sue :  arg.  d.  1.1, 
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8.  Further,  as  HodeBtmns  lays  down  the  role,  those  persons  generally 
to  whom  respect  is  dne  cannot  he  dted  in  law  without  permission  ob- 
tained :  l.  genercditer,  Id, /I  h.  L  (D.  2.  4.)  I  do  not  think  this  refers  to 
anything  else  than  that  a  similar  honour  must  be  paid  to  those  who 
are  like  parents  and  patrons^  of  whom  mention  is  made  in  the  edict  of 
the  praator ;  so  that,  as  all  oases  could  not  be  easily  tsomprehended  in 
the  edict,  the  judge  may  extend  the  edict  to  similar  cases,  according  to 
the  general  nature  of  laws:  arg.  L  non  possunt  12,  18,  ff.  de  legibua 
(D.  1.  8.)  If,  therefore,  the  inquiry  he  as  to  a  father-in-law  or  mother- 
in-law,  it  seems  they  cannot  he  cited  without  permission ;  for  not  only 
do  they,  by  affinity,  fill  the  place  of  a  parent  (L  guiaparewHs  16,  J^.  aobUo 
mairimonio  (D.  24. 8.),  hut  paternal  affection  is  also  said  to  exist  between 
a  father-in-law  and  a  son-in-hiw :  I.  uU.ff,  de  hU  qucB  ui  indignia  (D.  84.  9.) 
and  a  fatheivin-law  enjoys  the  heneficium  competentuB  against  his  son-in-law 
equally  as  a  father  does  against  his  son :  Z.  reijuduMtce  16,  §  uU.  ei  I.  16, 
ff,  soluto  matrim.  (D.  24.  8.),  h  pen.  ff,  dejure  dot.  (D.  28. 8.)  L  aictU  auiem 
21,  22,  ff.  de  re  judical.  (D.  42.  1.).  Nor  do  I  think  that  a  distinction  is 
to  he  here  drawn  between  affinity  still  existing  and  dissolved,  as,  fol- 
lowing Jaso,  Yinneus  seems  to  say,  add.%  12.  Instil,  de  action,  num.  5.  in 
med. ;  for  that  distinction  is  neither  strengthened  hy  reason  nor  law. 
Bather  is  it  an  argument  in  favour  of  honour  being  accorded  to  a  father- 
in-law,  even  after  the  marriage  from  which  the  affinity  has  arisen  is  dis- 
solved, equally  as  while  it  lasts,  that  even  when  the  marriage  is  dissolved 
the  heneficium  eompelenlicB  granted  to  him  is  not  otherwise  to  be  denied 
than  if  he  had  fraudulently  promised  a  dowry  beyond  the  ability  of  the 
patrimony,  or  had  wasted  the  dowry  given  him :  d.  I.  16,  ff,  solul.  mcUrim, 
de  I. pen.  (D.  24. 8.)  according  to  which  must  be  limited  what  is  generally 
laid  down  in  d.  I.  21,^.  de  rejud.  (D.  42. 1.) 

9.  The  rule  is  clearly  different  in  the  case  of  a  step-father  and  a 
step-mother;  for  although  these  are,  by  affinity,  in  the  place  of 
parents,  in  so  far  that  marriage  is  on  that  ground  prevented  between  a 
step-father  and  his  step-daughter,  or  a  step-son  and  his  step-mother,  and 
in  that  respect  Btep-&ther  and  step-mother  are  placed  on  the  same  footing 
as  flEkther-in-law  or  mother-in-law  in  §  affinilatia^  6  <&  7  InU.  de  nuptiie 
(I.  1.  10.,)  {.  adopUvua  14,  ^  uU.  ff.  de  rilu  nupliar.  (D.  28.  2.)  yet 
inasmuch  as  the  second  marriages  of  parents  are  very^  often  considered 
injurious  to  the  children  of  the  first  marriage,  and  thus  no  equal  cause  of 
affection  is  found  towards  a  step-father  or  step-mother,  who  are  taken 
without  the  consent  of  the  children,  as  towards  a  father  or  mother-in-law 
willingly  chosen,  but  rather  step-parental  hatred  and  evil  instigations 
against  the  children  of  the  first  marriage,  I.  non  eel  enim  ^ff.  de  in  off. 
teslam.  (D.  6.  2.) ;  and  moreover  the  heneficium  competenlioB  is  not  found 
given  to  the  step-father  or  step-mother  as  against  their  step-children,  as  it 
is  to  the  father-in-law  against  his  son-in-law  or  daughter-in-law :  and  as, 
lastly,  step-children  are  not  forbidden  to  bring  the  defeunatory  action 
of  theft,  or  the  accusation  of  plundered  inheritance  against  the  step-father 
or   step-mother:   I.  de  hie   11,  C.  de  furtia  el  eervo  corruplo  (C,  6.  2.) 
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/.  expilatoe  2,  L  si  cm  8. 0.  de  crimin,  expil.  hcBred.  (0. 9.  82.) :  for  all  tbese 
reasons,  thorofore,  yon  will  not  rightly  extend  what  has  been  said  as  to 
parents  and  a  father  or  mother-in-law,  also  to  a  step-father  or  a  step- 
mother :  Vinnius  ad  <£.  §  12,  de  action,  num.  5 ;  Mervla  praxi  dvUi 
Itbr,  4.  tit  24.  cap,  12.  num,  7 ;  FachceneuB,  libr,  10.  eontrov.  cap,  89 ; 
2>.  Someren  de  jure  novercar  cap,  15.  num.  1.  [Another  reference  by 
way  of  farther  confirmation  of  this  doctrine  is  here  made  to  the  case  of 
''  freedmen,"  but  the  passage  is  omitted  as  being  obsolete.] 

10.  As  to  a  wife  there  is  a  greater  doubt,  not  so  much  according  to 
the  Boman  law  as  according  to  our  law.  For  by  the  Boman  law,  by 
which  women  married  to  men  were  not  prohibited  from  beginning  and 
carrying  on  a  lawsuit  both  against  strangers  and  against  their  husbands, 
that  permission  to  proceed  was  not  necessary ;  for  there  is  a  perfect 
silence  in  the  edict  as  to  the  wife ;  nor,  anywhere  in  the  law,  is  the 
reverence  which  the  wife  owes  to  the  husband  found  assimilated  to  that 
which  children  and  frecdmen  owe  their  parents  and  patrons ;  nay,  the  same 
honour  and  reverence, — on  account  of  which  the  heneficium  competentue 
is  said  to  be  due  by  the  husband  against  the  wife,  and  the  defamatory 
action  for  theft  is  denied  to  the  wife  as  against  the  husband, — ^is  in 
turn  due  to  the  wife  by  the  husband,  and  the  same  heneficium  competeniuB 
and  the  same  immunity  from  the  defamatory  action  of  theft  is  accorded  to 
the  wife :  I,  nam  in  honarum  2. 1,  8,  §  2fff,  de  act,  rer,  amotar,  (D.  25.  2.) 
I,  alia  14,  §  1.  in  fine  ff,  8oluto  matrim,  (D.  24.  8.)  joined  to  I,  non  tantum 
20  in  fine,  ff.  de  rejudic,  (D.  42.  1.)  Unless,  therefore,  we  wish  to  fall 
into  this  absurdity,  that  we  should  lay  down  that  the  husband  requires 
permission  to  cite  his  wife  in  law,  still  less  sufficient  will  the  reverence 
due  to  the  husband  be  for  imposing  on  the  wife,  about  to  cite  the 
husbandj  the  necessity  for  seeking  permission  to  proceed.  But  if  yoa 
study  the  present  laws  of  many  nations,  and  especially  of  the  Belgsd,  it 
will  rather  be  found  that  the  wife  who  is  about  to  proceed  against  the 
husband,  has  need  of  obtaining  permission.  For  if  even,  according  to 
the  Boman  law  itself,  an  adoptive  son  was  prohibited,  on  account  of  the 
paternal  power,  from  citing  the  adoptive  father  without  permission, 
I.  adoptivum  8,  ff.  h.  t,  (D.  2.  4.),  the  same  principle  ought  mudi  more 
now  to  obtain  in  regard  to  the  wife,  for  she  is  so  subjected  with  us  by 
marriage  to  the  marital  power,  so  greatly  increased,  that  she  is  bound  by 
an  equal  or  even  stricter  chain  of  that  power,  than  by  the  Boman  law,  and 
especially  Bxe  fiHi-familias  by  our  modem  law  bound  by  the  bonds  of  the 
paternal  power ;  for  the  marital  power  extinguishes  the  paternal ;  nor  is 
it  limited  by  any  limit  of  years  or  age ;  nor  can  any  wife  either  act  in 
law  or  out  of  law,  do  anything,  or  contract,  without  her  husband's  con- 
sent, and  she  is  more  bound  to  obey  the  wish  and  authority  of  the 
the  husband  than  of  her  parents.  From  all  which,  as  it  is  not  possibte 
that  other  than  the  greatest  respect  is  due  by  the  wife  to  the  husband, 
there  is  no  reason  why  wo  should  not  attribute  the  same  effect  to  the 
husband,  in  respect  of  the  reverence  so  greatly  due  to  parents,  as  regards 
the  necessity  of  permission  for  his  citation  in  law  also :  Schneidemnu» 
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Ad  d.  §  12.  InBtU,  de  aciion.  num.  49 ;  Bodenbureh  dejure  conjuqvm  tit.  3. 
cap.  1.  num.  22.  pcig.  843  et  seqq. :  Perezius  in  cod.  h.  I.  num.  2. 

11.  [After  referring  to  the  case  of  "  yaasals,"  omitted  here  as  being 
obsolete :]  It  is  the  opinion  of  many  that  a  subject  cannot  cite  his  ruler, 
as  being  as  it  were  the  common  father  of  his  country,  nor  the  state  as 
being  his  common  mother;  without  permission  to  sue,  arg.  I.  2,ff.  de 
fust,  et  jure  (D.  1.  1.) ;  Vinnius  ad  d.  §  12,  Instit.  de  action,  num.  5.  in 
fine;  Schneidewinus  ad  d.  §  12.  num.  44;  Andr.  Chiyl  d.  loco:  which, 
however,  must  not  be  extended  to  the  officers  and  administrators  of  the 
State,  such  as  the  keepers  of  the  treasury,  the  patrons  and  procurators 
of  the  fisc,  and  the  like,  in  matters  relating  to  their  office ;  for  it  is 
common  practice  that  these  may  be  cited  in  jus^  simply  and  without 
permission  sought :  Conndt.  JOtor.  Holland,  part  4.  consil.  138. 

12.  Concerning  pneceptors  and  servers  at  the  baptismal  font  and  also 
rey.  "  brothers,"  it  is  almost  unnecessary  to  inquire,  because  these  can 
only  in  particular  cases  be  compared  to  real  parents :  beyond  those 
causes  they  ought  clearly  to  use  an  entirely  different  law  from  that  of 
parents.  For  although,  according  to  the  lex  ^lia  Sentia^  it  was  a  just 
cause  of  manumission  if  a  minor,  over  twenty  years,  wished  to  manumit 
a  parent,  a  brother,  or  a  teacher,  §  justcB  autem  5,  Instit  quib.  ex  caum 
manumitt.  non  licet  (L  1.  6.),  and  although  marriage  was  forbidden  with 
a  server  at  the  font,  as  being  a  spiritual  parent,  equally  with  a  natural 
parent,  I.  si  quia  alumnam  26.  in  fin.  G.  de  nuptiis  (C.  6. 4.),  the  conclusion 
will  be  rashly  thence  drawn  that  these  cannot  be  cited  without 
permission. 

18.  As  regards  the  form  and  mode  of  citing ;  although  of  old  there 
could  be  both  a  verbal  and  real  citation  in  law,  at  the  private  discretion 
of  everyone  citing,  without  any  peculiar  judicial  authority,  so  that  the 
plaintiff  could  draw  the  defendant  into  law  by  his  twisted,  neck, 
unwilling,  reluctant,  imploring  the  populace,  and  wailing  or  crying 
aloud,  calling  the  citizens  to  his  help,  to  lend  their  assistance  to  the 
unfortunate  and  innocent,  and  help  the  poor :  as  to  which  custom  see 
Oellius,  Noct.  Attic,  libr.  20,  cap.  1 ;  B<Bvardu8  ad  leg.  12,  tab.  cap.  5,  et 
cap,  8.  p<ig.  mihi  18;  Carol.  Sigoniua  de  judicii$  Itbr.  1,  cap.  18; 
Bonnum  antiguit.  Bom.  libr.  9.  cap.  12,  yet  afterwards  it  became  the 
custom  to  cite  by  the  authority  of  the  judge  ;  not  only  as  regards  that 
which  was  to  be  litigated,  as  propounded  in  an  edict,  but  also  that  which 
was  to  take  place  verbally,  for  under  the  Grecian  Emperors  defendants 
began  to  be  cited  by  apparitors  representing  the  judge;  so  that  the 
apparitor,  having  received  the  statement  of  summons  from  the  plaintiff 
took  it  to  the  defendant,  and  the  defendant  subscribed  on  it  on  what  day 
it  was  presented  to  him :  noveU.  58.  cap.  iUud  quoque  3,  §  1. 2.  noveU.  79. 
cap.  8.  noveU.  96.  noveU.  112.  auth.  offeratur  C.  de  litis  contest.  (C.  8.  9.), 
§  tripli  24,  Inetit.  de  action.  (I.  4.  6.),  I.  uJt.  0.  de  annal.  except  (C.  7.  40.) 
C.  de prcescript.  80.  vol.  40.  annor.  (0.  7.  39.).  From  this  mode  of  citing 
our  present  customs  do  not  much  differ ;  there  being,  however,  some 
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distmction  between  superior  and  inferior  trilmnals.  Citation  in  law  to 
the  higher  tribunals,  or  proyincial  Courts,  cannot  be  otherwise  made 
than  if  the  plaintiff,  having  preferred  his  written  statement  of  the  case 
containing  a  short  narration  of  the  thing  to  be  litigated,  prayed  and 
obtained  a  rescript  by  which  the  liberty  of  citing  his  adyersary  was 
conceded  to  him,  citing  him  to  appear  at  a  convenient  time,  not  too 
near  by,  and  not  too  tut  off,  but  fixed  by  the  custom  of  every  place.  On 
the  other  hand,  in  the  inferior  tribunals  the  plaintiff,  without  any 
previous  petition,  causes  the  defendant  to  be  summoned  by  an  apparitor, 
who  seems  to  be  clothed  with  a  general  mandate  from  the  judge. 
Whether,  however,  the  apparitor  cites  the  defendant  in  law  by  special 
mandate,  or  by  a  general  one,  it  is,  above  all,  necessary  that  he 
discharge  his  duty  and  make  the  citation  within  the  territory  of  that 
judge  with  whose  mandate  he  is  clothed ;  for  he  may  be  disobeyed  with 
impunity  if  he  cite  beyond  his  territory :  L  uU.ff.  dejurisdict,  (D.  2. 1. 
ante,  Petri  II.),  even  if  he  who  is  cited  when  he  is  beyond  his  territory 
may  have  his  domicile  in  the  territory  of  the  judge  whom  the  apparitor 
represents ;  for  that  judge  himself  is  a  private  person  in  the  territory 
of  another  judge :  I.  ult.  ff.  de  off.  prcef.  urhi  (D.  1. 12.).  {.  8,/!  de  officio 
offic,  prcendis  (D.  1.  18.),  and  so  also  are  his  officers  and  criers ;  Johan. 
Papon,  libr,  6.  tit.  7.  arrest.  18 ;  Jul.  Clarua  sent.  libr.  6,  §  fin.  qucut.  81. 
num.  19 ;  Paulus  Voet  de  statutis  sect.  10.  num.  tUt.  This  being  done,  it  is 
then  necessary  that  he  shall  serve  on  the  defendant  a  copy  of  the  mandate, 
citing  in  law,  if  there  be  one ;  otherwise  either  a  general  libel  of  citation, 
that  the  defendant,  if  he  do  not  satisfy  the  plaintiff  shall  appear  on  a  certain 
day  to  hear  the  claim  of  the  plaintiff ;  or  else  a  specific  claim  of  the  plain* 
ti£^  and  also  copies  of  those  instruments  which  the  plaintiff  will  use  on 
the  appointed  day,  to  obtain  provisional  sentence  (provide  van  numptisae^ 
men/),  suitable  terms  of  such  provisional  payment  being  laid  down. 
All  this  will  be  more  fully  and  perfectly  learned  from  the  daily  practice 
of  the  tribunals  and  the  documents  of  the  cases  themselves,  according  to 
the  custom  of  each  Court,  in  which  any  one  may  labour  to  carry  on  his 
nncrude  studies  with  advantage,  as  Justinian  says  in  a  similar  matter, 
§  pen.  Inetit.  de  eatisdatianibua  (I.  4.  11.) ;  see  meanwhile  the  Inaiructiona 
of  ike  Courts  \  Simon  van  Leeuwen  cens.  for.  part  2.  libr.  1.  cap.  28. 
num.  6,  7,  et  paratitl.  juris  noviss.  Ubr.  2,  part  1.  cap.  7.  num.  2 ;  Wassenaar 
proct.  judic,  cap.  1.  num.  80.  et  seqq.  et  num.  88.  If  the  apparitor  on  going 
to  the  house  of  the  defendant  for  the  purpose  of  making  citation,  cannot 
make  the  announcement  and  service,  the  defendant  himself  being  then 
perhaps  absent,  it  will  suffice  that  he  explain  it  to  the  servants  of  the 
defendant,  or  his  manager,  or  if  none  such  be  present,  to  his  major 
neighbours,  or  lastiy,  if  there  be  even  no  major  neighbours,  it  will  be 
advisable  to  leave  the  libel  at  his  house  or  to  afi^  it  to  his  doors  or 
gates,  so  that  the  defendant,  being  warned  in  this  way,  may  appear : 
h  dies  4|  §  prcBtor  ait  6.  et  §  6,/.  de  damno  in/ecto  (D.  89.  2.)  Instructio 
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CuruJb  mprenuB  art.  105, 106 ;  Cktrice  BrabaiUtwB  art,  886,  and  see  these 
elaborately  set  out  by  Tyr<iqneUu8  de  retract,  gentilitio  §  9,  gloaa.  2. 

14.  These  things  being  done  the  citation  in  law  will  be  valid  even 
if  it  be  proved  that  the  citation  did  not  come  to  the  notice  of  the 
defendant  himself;  for  it  is  the  fanlt  of  the  defendant  himself  that  he 
left  no  representatives  at  home,  or  negligent  domestics  who  did  not  report 
the  annonncement  made :  although  restitution  will  not  seem  to  be  denied 
if  the  defendant  can  shew  a  most  just  cause  of  ignorance,  removed  from 
all  negligence :  arg.  I.  nan  enim  16.  et  L  sed  ri  26,  §  adversfis  1,  ff.  ex 
quib,  cans,  majoria  (D.  4.  6.) ;  Tyraguellua  de  retractu  genHlit*  §  9.  glass. 
2.  fmnt.  89.  et  seqq.;  CkristiwBus  ad  Leg.  MeehUnienses  Ht.  18.  art.  7. 
num.  8 :  Mynsingerus  cent.  2.  dbserv,  69.  On  the  other  hand  if  anything 
which  had  to  be  observed  in  the  citation  in  law  has  been  neglected, 
either  some  error  of  form,  or  the  time  of  appearance  being  fixed  too  near 
by,  or  too  distant,  or  some  error  in  the  name  and  designation  of  the 
plaintiff  or  the  defendant,  or  the  judge,  then  the  citation  will  be  of  no 
force ;  nor  will  the  defendant  who  does  not  satisfy  it  be  called  contuma- 
cious or  a  delayer ;  and  whatever  has  followed  on  such  useless  citation 
will  be  of  no  force,  quite  as  much  as  if  the  citation  in  law  had  been 
entirely  wanting :  even  if  perhaps  another  had  received  as  to  himself, 
the  citation  for  him  who  had  not  been,  but  was  to  have  been  cited,  and 
had  promised  that  the  other  would  appear ;  because  it  is  clear  that  he 
was  not  cited :  I,  ea  qwB  7,  C.  quomod.  et  gtumd.  judex  sent,  pro/erre  deheat 
(C.  7.  48.) ;  Andr.  Oayl.  libr.  1.  observat.  48.  num.  8 ;  Mynsingerus  cent.  6. 
chservat,  60.  num.  1,  2 ;  Ant.  Faher  Cod.  libr.  2.  tit.  2.  defin.  8.  Unless 
indeed  he  who  not  being  legally  cited,  and  who  could  therefore  have 
contemned  the  citation  and  remained  away,  willingly  appeared :  for  in 
this  way  the  invalid  citation  was  strengthened  and  confirmed,  so  that  it 
is  received  in  practice  that  he  who  appears  cannot  put  forward  the  excep- 
tion of  illegal  citation :  and  this  is  supported  by  what  Ulpian  says  in  2. 1, 
§  l^ff.ne  feriis  (D.  2. 12.),  that  if  the  protor  persisted,  through  stupidity 
or  negligence,  in  citing  litigants  in  time  of  holidays,  and  they  willingly 
came,  and  if  he  pronounced  sentence  in  the  presence  and  with  consent 
of  the  litigants,  the  sentence  would  be  of  force,  althouffh  he  who  had 
cited  them  had  not  acted  rightly ;  but  if  they  had  persisted  in  absenting 
themselves,  the  sentence  would  be  of  no  force.  For  that  will  be  made 
valid,  when  the  litigants  satisfy  it,  which  would  have  been  useless  if, 
using  their  right,  they  had  persisted  in  remaining  away :  Andr.  Oayl.  d. 
libr.  1.  observ.  48.  num.  4.  et  dbserv.  68;  Baddantius  Cur.  UUrajecL 
decis.  109 ;  Mynsingerus  cent.  2.  observ.  18.  num.  3,  4 ;  Ant.  Matthceus  de 
fudiciis  disp.  6.  thes.  86 ;  Consult.  ICtor.  Holland,  part.  3.  vol.  2.  eon- 
sU.  109.  num.  1 ;  Henr.  Kinschot  respons.  88.  num.  86.  (in  editione  ann. 
1668,  Bespons.  98.  qucsst.  6.  num.  86.). 

16.  Lest,  however,  those  who  have  many  debtors, — Abound  to  them 
from  the  same  or  difGarent  causes,  which  debtors  they  are  not  prohibited 
from  citing,  on  account  of  prorogation  made,  or  any  other  cause,  to  the 
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provincial  Court,  passing  by  the  inferior  judge,— should  be  burdened 
with  too  much  expense,  if  they  had  to  obtain  a  new  rescript  for  citing 
them  singly  in  law,  it  has  been  received  in  practice  for  the  sake  of  short- 
ness, that  the  creditor  can,  on  the  presentation  of  a  petition,  pray  and 
obtain  from  the  Oourt  a  general  rescript,  whereby  the  liberty  is  conceded 
to  him  of  summoning  several  debitors,  not  only  at  the  same,  but  «t  dif- 
ferent times,  as  many  as  could  be  summoned  to  the  Court  in  the  first 
instance,  omitting  the  inferior  Court  (it  is  commonly  called  a  mando' 
ment  of  debts) :  which  general  rescript  of  the  Court  is  of  force  only  one 
year,  computed  from  its  grant :  nor  by  virtue  of  it  can  others  be  cited 
than  those  who  were  debtors  at  the  time  of  rescript  obtained :  so  that  a 
citation  thus  made  after  the  year,  by  virtue  of  such  rescript,  is  of  no 
effect,  as  also  is  a  citation  for  payment  of  a  debt  which  is  only  bom,  and 
which  has  only  become  due  after  the  date  of  the  obtained  rescript :  arg. 
I,  non  potest  videre  23,  ff,  de  judie.  ordonn,  en  instmetie  van  den  Hove  van 
Holland  in  Ueyne  saken,  21  Dec,  1759.  art.  6.  vol.  2.  placit.  HoU.  pag. 
762 ;  Instruct,  Curice  Brabant,  art,  479 ;  WiUem  van  Alphen's  papegaayy 
part.  1.  cap,  2  ;  Wassenaar  pract,  judideel^  cap.  1.  fittm.  86. 

16.  Besides  the  simple  citation  in  law,  which  is  made  by  the  mere 
announcement  of  the  apparitor,  there  is  another  which  is  completed  by 
three  edicts,  or  one  peremptory  edict,  publicly  proclaimed,  a  trumpet- 
call  being  added  according  to  our  custom :  I,  edidum  65.  2.  ad  peremp* 
iorium  68  et  seqq,  ff,  de  judidis  (D.  6.  1.) ;  Instmctio  curies  suprem, 
art.  106 ;  Owrioi  Brabantince,  aH,  888,  889 ;  Flandrica,  art.  228 :  in 
which  way  absent  criminals  are  to  be  cited,  according  to  the  prescript  of 
Marcianus  in  I.  1,  §  prcesides  2,  ff.  de  requirenda  vd  absentibus  damnand. 
(D.  48.  17.)  So  also  are  to  be  summoned  those  summoned  by  an  actio 
in  renif  when  they  are  absent  from  that  place  in  which  the  immovable  is 
situated :  Oroenewegen  ad  I.  un.  0.  vibi  de  hereditate^  even  if  they  are  in 
such  a  position  that  they  could  not  appear  in  that  place,  being  pendiance 
banished  from  that  place,  under  capital  or  other  arbitrary  punishment, 
and  yet  having  goods  situated  there,  concerning  which  goods  a  lawsuit 
was  to  be  brought :  although  then  the  form  is  changed  and  they  are 
ordered  to  apjgear  by  a  substitute  authorized  by  mandate :  Bodenfmrch  de 
jure  conjug.  tit.  3.  cap.  1.  num.  16.  post,  med.  Those  also  who  have  given 
their  aid  to  litigants  having  their  domicile  in  another  territory,  by  con- 
ducting causes  for  them  or  being  procurators,  cite  them  thus  in  law  for 
the  obtaining  of  their  recompense :  for  since  no  one  can  better  judge  as 
to  the  justice  of  the  recompense  due,  than  he  who  was  judge  of  the  prin- 
cipal suit  carried  on,  it  obtained  in  Holland  that  clients  resident  else- 
where should  be  called  to  that  judge  even  although  none  of  their  goods 
could  be  burdened  with  arrest:  as  witnesses:  Van  Alphen  Fapegaay^ 
part.  1.  cap,  2.  van  mandament  van  debitis  in  notis  pag.  mihi  72.  And 
whenever  the  place  in  which  the  defendant  to  be  cited  resides,  is  under 
the  jurisdiction  of  the  judge  to  whom  he  is  to  be  cited,  but  citation 
would  not  be  safe  for  the  apparitor  on  account  of  enemies  lurking  about, 
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X>T  hiB  ability  to  die,  in  that  oase  the  edict  is  to  be  propoaaded  in  the 
nearest  safe  place:  dementin.  cap.  dudum  1.  de  judidis;  Mynsingerua 
cent.  2.  oba,  69.  in  noli$;  Van  Alphen  Papegcuiy  part.  1.  cap.  2.  libello  1.  et 
in  verb.  Mandemeni  van  debitia,  in  fin.  Also  if  any  one  has  by  himself  or 
by  others  in  any  way  been  the  means  that  the  citation  should  reach  him : 
d.  dement,  eap.  statuimus  18.  de  offic.  et  potest,  jud.  delegati  in  6.  dement, 
unie.  de  foro  eompet.  deinentin.  cap.  catuam  8.  de  electione  et  decti  potest. 
Or  if  the  party  to  be  cited  be  a  wanderer,  having  a  fixed  domicile 
nowhere,  in  which  case  the  edict  is  to  be  put  forward  in  that  place  he  is 
wont  to  be  most  frequently :  arg.  2.  diee  4,  §  totiea  6,  ff.  de  damno  infect. 
(D.  39.  2.) ;  {.  ^  qui  27,  §  OeUus  2,/.  ad  munidpal.  (D.  50. 1.)  Lastly, 
wherever  uncertain  persons  are  to  be  cited,  or  when  creditors  of  a 
deceased  person  are  cited,  that  they  may  be  present  at  the  making  of  the 
inventory,  or  when  their  number  or  names  do  not  sufficiently  appear ;  or 
when  they  are  cited  on  account  of  a  judicial  decree  to  be  interposed  as  to 
the  delivery  of  immovables,  to  assert  any  right  they  may  wish  to  put 
forward  for  themselves  concerning  the  goods  to  be  delivered:  De  hia 
vide  Andr.  Gayl.  libr.  1.  obaerv.  67 ;  Simon  van  Leeuwen  cena.  f arena,  part  2. 
libr.  1.  cap.  23.  num.  3, 16, 17. 

17.  The  most  rigid  way,  however,  of  '*  citing  in  law  "  is  that  which  is 
interposed  by  the  detention  of  the  person  or  thing,  by  authority  of  the 
judge,  so  that  neither  can  the  person  depart  from  that  place,  nor  can 
the  thing  be  alienated  nor  transferred  beyond  the  territory  of  the  judge, 
until  the  adversary  is  satisfied  or  secured.  This  is  commonly  called 
a  real  dtation  in  law,  and,  by  a  barbarous  term,  *'  arreat."  Nor  is  it 
doubtful  that  it  finds  place  in  criminal  cases,  so  £ur  that,  in  the  case 
in  which  any  one  can  be  summoned  for  a  crime  in  two  places,  say  at 
his  domicile  and  at  the  place  where  the  crime  was  committed,  the 
real  citation  is  to  be  considered  more  powerful  than  the  verbal; 
although  this  is  older  than  the  real,  as  where  having,  perchance,  been 
verbally  cited  in  the  place  of  the  committed  crime,  the  defendant  is 
apprehended  and  arrested  in  the  place  of  his  domicile;  nor  does  he 
seem  to  have  been  first  who  first  cited,  unless  from  the  circumstances  it 
appear  that  the  defendant  willingly  so  acted  and  contrived  that  he  should 
be  elsewhere  detained  for  the  sake  of  perhaps  avoiding  a  heavier  punish- 
ment :  JuL  Clarua  aentent.  libr.  6.  etfin.  quoeat.  84.  num.7;  Damhouderua 
praet.  crimin.  eap.  33";  Farinadua  oper.  criminal,  libr.  1.  tit.  1.  quceat.  7. 
num.  3 ;  Jacobua  Goren  condl.  30 ;  aed  de  his  latiua  tit.  ff.  de  accuaatian. 
(48.  2.)  et  Ht.  dejudidia  (5. 1.) 

18.  With  regaiA  to  civil  matters,  it  is  to  be  borne  in  mind  that  the 
object  of  arresting  is  twofold ;  for  persons  or  things  are  either  arrested 
for  the  sake  of  founding  jurisdiction,  or  for  the  sake  of  conserving  the 
thing  or  the  debt.  Persons  are  arrested  for  the  sake  of  conserving  the 
thing  or  the  debt,  whether  strangers  or  non-strangers,  subject,  without  any 
detention,  to  the  judge,  by  whose  authority  they  are  detained,  as  where 
they  are  perhaps  suspected  of  flight,  Mceviua  de  arreatia  cap.  6.  n.  2.  et 


228  VOET*S  PANDECTS, 

seqq^  and  the  same  obtams  as  to  their  movables  where  there  is  fear  of 
clfmdestine  removal;   in   this  way,  for   example,  things  carried  and 
brought  into  a  country  or  town  property,  or  produced  there,  can  be  kept 
in  arrest  on  the  petition  of  the  lessor ;  and  the  debtor  of  a  debtor  can 
be  served  with  notioe  by  the  creditor,  at  the  instance  of  a  judge,  that 
that  he  shall  not  pay  until  the  serving  creditor  is  satisfied;  this  is 
generally  known.     But  if  there  be  no  fear  of  removal,  but  only  of 
dissipation  through  prodigality,  the  detention  of  the  goods  will  not  seem 
be  conceded  to  the  creditor,  but  the  endeavour  should  rather  be  that  the 
alienation  of  goods  should  be  interdicted :  Peckius  de  Jure  eistendi  cap, 
16.  nufii.  1.  2 ;  dissent,   Mceviusdearrestis  cap.  6.  n.  9.    As  this  detention, 
and  laying  on  of  hands,  only  takes  place  in  security  of  the  creditor 
in  danger  as  to  his  debt,  and  has  necessity  as  its  foundation,  we  must 
not  at  all  go  contrary  to  the  reason  and  the  principles  of  the  Boman  law ; 
the  rather  ought  the  proceeding  to  be  considered  as  drawn  from  the 
Boman  law,  and,  with  excellent  reason,  applied  to  our  needs.    For  thus 
it  was  allowed  by  the  Boman  law  to  detain  a  fleeing  debtor  and  his 
things,  not  only  by  the  authority  of  the  judge,  but  also  by  private 
authority :  I  ait  proBtor.  10,  §  si  debiiorem  16,  ff-  qnoB  in  fraud,  credit. 
(D.  42.  8.),  I.  1.  C.  tibi  quis  de  carial.  vel  cohort,  aliave  eondit.  conven. 
(0.  8.  28.) ;  thus  when  a  debtor  hid,  creditors  were  placed  in  possession 
by  the  authority  of  the  judge :  tot.  tit,  ff,  qutb.  ex  causis  in  poss.  eat. 
(D.  42.  4.)  et  tit.  ff.  de  re5.  antctcr.  jud.  possid.  seu  vend.  (D.  42.  6.).  Thus, 
lastly,  a  suspected  defendant  was  ordered  to  deposit  in  a  sacred  building 
or  with  a  trustee  (sequester),  the  movable  concerning  which  the  suit 
was  brought,  and  which  might  be  made  away  with  by  him,  until  security 
was  interposed  or  the  suit  was  brought  to  an  end :  I.  si  fidejussor  7, 
§  uU.  ff.  qui  satisd.  cog.  (D.  2.  8.) ;  ''  and  as  it  was  better,*'  thought  the 
Emperors,. "  to  prevent  in  time,  than  to  vindicate  after  the  event  had 
happ^ed,  better  to  preserve  the  rights  intact,  than  to  seek  a  remedy 
after  the  wounded  cause  had  arisen  " :  I.  1.  0.  qaando  liceat  'unicuigue 
sinejud.  se  vind.  (C.  8.  27.)  I.  ult,  in  fin.  0.  in  qwh.  caus.  restit.  in  integr. 
necesse  non  est  (C.  2.  41.),  so  also  it  was  better,  for  a  similar  reason,  in 
time  to  prevent  flight  and  removal  of  goods,  by  having  recourse    to 
detention,  than  afterwards  often  in  vain  to  implore  the  help  of  the 
judge  against  injury  done  by  flight  or  removal  of  the  goods. .  Add  to 
this,  that  in  these  cases  the  detention  of  things  or  of  persons  suspected 
of  flight,  is  to  be  ascribed  to  a  vigilance  of  creditors,  which  was  very 
much  praised  and  approved  by  the  Boman  law :  I.  quod  autem  6,  § 
sciendum  7. 1,  pen.  infin.ff.  qua  in  fraud,  creditor.  (D.  42.  8.) ;  Bebuffus 
ad  constit.  regias  torn.  1.  de  literar.  oblig.  art.  6.  gloss.  8.  num.  42 ;  Sim, 
van  Leeuwen  cens.  for.  part  2.  Itbr.  1.  cap.  16.  num.  2 ;  Petrus  Bort  tract 
van  arresten  cap.  1.  num.  14. 

19.  And  since  this  kind  of  arrest  is  had  recourse  to  on  mere  necessity, 
and  only  for  the  sake  of  security,  and  therefore  is  neither  so  hard  nor 
so  odious,  hence  it  has  place  in  regard  to  many  of  those  persons 
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wlio  otiherwise  are  prohibited  from  being  disquieted  by  arrest,  on  the 
groirnd  of  priyilege,  either  in  xespect  of  person  or  goods :  Simon  van 
Leenwen  d,  cap,  16.  niMit.  8 ;  JSoaeboom  eostuymen  van  Amsterdam,  cap.  19. 
art.  19.  et  8eqq. ;  Bort  van  arresten  cap.  4.  num.  45 ;  Conmdt.  Jurisc.  Hott. 
part  1.  congU.  288.  Not  only  has  it  place  before  the  lawsuit  is  eon* 
tested,  but  even  afterwards  during  the  suit,  and  in  every  part  of  the 
trial,  whenever  a  suspicion  of  flight,  or  of  frustration  of  the  suit,  arises ; 
for  although  during  a  suit  nothing  is  to  be  altered :  tot.  tit.  ff.  nihU 
tnnoo.  appeUai.  interpos.  (D.  49. 7.) ;  tit.  0.  in  integr.  resLpoetul,  ne  quid  novi 
fiat  (C.  2.  50.)  yet,  lest  trials  should,  after  being  oonunenoed,  be 
frustrated  by  flight,  or  by  removal  of  the  thing,  security  is  rightly  taken 
by  medium  of  arrest,  until  there  is  the  security  that  tiie  judgment  will 
be  satisfied.  And  certainly,  as  a  detention  of  persons  and  things  is 
rightly  prayed  by  the  creditor  from  the  judge  on  these  grounds,  before 
the  lawsuit  is  contested,  and  as  no  one  by  contesting  a  suit  can  make  his 
condition  worse,  but  often  better,  I.  non  aolet  86. 1,  nemo  enim  87,  ff.  de 
regul.  juris  (D.  50.  16.),  this  prayer  of  the  plaintiff  cannot  be  considered 
as  unjust  after  the  suit  has  been  contested,  wherever  a  cause  of  suspicion 
then  emerges :  arg.  I.  apertiaeimi  16.  0.  de  judiciia  (D.  8. 1.)  joined  to 
L  Julianus  17,  ff.  eod.  tit,  (D.  5.  1.) ;  Pechim  de  jure  giatendi  cap.  4. 
num.  5 ;  Bort  van  arresten  cap.  4.  num.  60 ;  Berlichius  part  1.  concl.  78. 
num.  57 ;  Badeiant  Ourioi  Ultraject,  decia.  73.  Nor  is  it  only  allowable 
in  that  place,  and  by  the  authority  of  that  judge,  where,  and  before 
whom,  the  lawsuit  is  pending,  but  it  is  also  allowed  in  another  place,  and 
by  the  command  of  another  judge ;  not  with  the  object  that  a  suit 
elsewhere  pending  should  be  ventilated  again  in  the  place  of  arrest,  but 
only  that  suitable  security,  in  security  of  the  suit  elsewhere  pending, 
should  be  interposed :  Bort  on  arrests  cap.  8.  num.  uU,  Even  in*  those 
very  places  in  which  the  power  of  detaining  your  opponent  for  the 
purpose  of  strengthening  jurisdiction  is  not  wont  to  be  conceded,  such 
liberty  of  detention  is  nevertheless  not  denied  for  the  sake  of  preserying 
the  thing,  until  your  opponent  has  furnished  sujfioient  security :  as  in 
Frisia.  Sande  decis.  Frisic.  libr.  1.  tit.  17.  def.  2,  3.  Besides,  when  the 
things  of  the  debtor  are  already  detained  by  arrest,  there  is  nothing 
which  prevents  that  the  debtor  himself  should  be  also  arrested  for 
greater  security,  and,  on  the  other  hand,  that  when  the  debtor  himself  is 
apprehended,  his  goods  also  should  be  detained;  for  these  two  remedies 
are  not  mutually  subversive  of  each  other,  but  both  tend  to  the  same 
end,  namely,  security ;  nor  when  one  way  of  execution  is  tried  can  the 
other  be  prohibited  so  that  we  may  sooner  and  more  fully  obtain  our 
debt :  Argentrasus  ad  consuet,  Britann.  art  122 ;  Pechiust  de  jure  sist, 
cap.  4.  num,  19. 

20.  For  these  reasons,  indeed,  they  also  can  be  arrested  who  can  not, 
as  yet,  be  effectually  summoned  by  action  to  make  payment ;  when  an 
obligation  which  has  began  to  have  being  is  suspended  by  the  addition 
of  a  day  or  condition  which  has  not  yet  arrived ;  so  that  the  day  of  the 
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obligation  has  not  yet  vested,  or  has  Tested,  but  has  not  yet  amved ;  or 
when  a  debtor  suspected  of  flight,  can  repel  the  plaintiff  by  a  dilatory 
exception,  as  that  of  a  pact  not  to  sue  within  a  certain  time,  or  of  order 
or  excnssion  in  the  case  where  anyone,  bound  in  a  fidejussorial  capacity, 
has  not  renounced  that  benefit,  and  the  principal  debtor  has  not  yet 
excussed.    For  although  the  right  of  seeking  payment  is  not  yet  bom 
to  the  creditor,  yet  the  liberty  of  obtaining  security  is  not  denied  him. 
For  which  reason,  when  houses  are  let  and  the  day  of  payment  of  rent 
has  not  yet  arrived,  still  a  pledge  given  in  respect  of  things  carried  and 
brought  in,  pledged  for  payment,  may  be  prosecuted,  because  it  was  to 
the   advantage  of  the  lessor  :   I,  quoBsitum  14,  ff.  de  pign,  et  hypoih, 
(D.  20. 1.),  and  in  transactions  lancBfidei  it  is  received  in  practice,  that 
while  the  condition  of  the  debt  is  pendent,  the  debtor,  on  the  cognition 
of  the  cause  by  the  judge,  can  be  forced  to  interpose  a  deed  of  surety  in 
the  way  of  security,  2.  t»  omnQms  41,  jf.  dejudiciia  (D.  6. 1.),  which  also 
so  obtains  in  legacies  with  suspensive  conditions,  although  their  nature 
is  ^^stridi  juris"  tot.  tit.  ff,  ut  legat.  vel  fideie.  aerv.  causa   caveatur 
(D.  86.  8.),  notwithstanding  L  grege  13,  %  si  sub  conditione  6,ff.depign.  et 
hypoih.  (D.  20.  !•),  where,  during   the  pendency  of   the  conditional 
principal  debt,  the  prosecution  of  the  pledge  was   denied,  however 
unconditional.     For  I  think  that  the  general  terms  of  that  lex  ought 
to  be  restricted  to  debts  on  a  conditional  transaction  stricti  jurist  in 
respect  of  which  only,  can  it  be  said  that  nothing  is  meanwhile  due ; 
for,  as  in  transactions  honce  fidei,  suspended  by  a  condition,  security 
meanwhile  is  due,  d.  I.  41,  so  also  in  a  conditional  hypothec,  constituted 
for  an  unconditional  debt ;  for  since  it  is  reckoned  among  transactions 
hancBfidei  it  has  this  in  common  with  such  transactions,  that  it  can  be 
righUy  sued  for  during  the  pendency  of  the  condition,  and  at  the 
discretion  of  the  judge  security  is  interposed  as  to  the  restitution  of  the 
hypothec  if  a  condition  existed  and  the  debt  is  not  paid :  d,  I.  18,  §  5,  ff, 
de  pignar.  et  hypath.  (D.  20.  1.).    And  as  by  the  custom  of  all  nations  (or 
if  not  all,  at  least  the  more  celebrated)  which  followed  the  Boman  law, 
the  distinctions  between  trials  hon<B  fidei  and  stricti  juris  have  vanished, 
and  are  not  wont  to  be  considered,  and  as  even  in  legacies  stricti  juris 
the  same  obtains  in  this  respect,  according  to  what  has  beforo  been  said ; 
so  not  the  less  does  the  reason  of  equity  favour  the  security  of  the  creditor 
in  both  kinds  of  obligations;  therefore  there  can  be  less  difficulty 
remaining  according  to  our  laws  as  to  d.  2.  18,  §  5  :  see  Peekius  de  jure 
sistendi  d.  cap.  4.  num.  6,  7,  8,  9 ;  Bodelantius  curioB  ultraject.  decis,  18. 
num.  1 ;  Oarpsuwius  defin.  forens.  part  1.  cgnstit.  29.  defin.  80  ;  Berlickius 
.  condus.  pract.  part  1.  condus.  74.  num.  26,  27,  28 ;  Sim.  van  Leeuw.  cens. 
far.  part.  2.  libr.  1.  cap.  15.  num.  9,  10,  11.     From  which  it  also  follows 
that  by  this  kind  of  arrest,  pendency  of  the  suit  is  not  brought  about : 
MoBvius  de  arrestis  cap.  15.  num.  87  et  seqq. 

21.  But  not  otherwise  do  these  arrests  seem  to  be  customarily  inter- 
posed, for  the  sake  of  preserving  the  thing,  than  where  only  the  dubt 
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contracteci,  a  new  saspicion  of  flight  or  of  a  remoyal  of  tho  goods  has 
emerged ;  for  if  it  already  existed  in  the  beginning,  the  creditor  has  to 
impute  it  to  his  own  rashness,  that  he  thought  of  contracting  with  such 
an  one:  arg.  I.  si  is,  a  qtw  3,  §  uU,  et  L  4,  ff.  ut  in  possess,  legator. 
(D.  36.  4.) ;  I  qui  bona  13,  §  de  ilh  6,  /.  de  damno  infecto  (D.  39.  2.) ; 
Andr,  Gayl.  libr.  2.  ohser.  44.  num.  5 ;  Peckiiis  de  jure  sistendi  cap.  6. 
num.  postremo  24, 26 ;  Berlichius  concL  prcict.  part  1,  conclus.  73.  num.  57  ; 
Mcevius  de  arrestis,  cap.  6.  num.  16,  17.  et  cap.  8.  num.  143  et  seqq. 

22.  So  far  then  as  to  arrest  or  detention  which  happens  for  the  sake 
of  security,  from  necessity.  But  if  it  only  occur  for  the  purpose  of 
strengthening  jurisdiction,  it  does  not  then  proceed  from  necessity,  but 
rather  from  utility  only,  that  there  may  be  a  greater  fsu^ility  to  creditors 
for  summoning  their  debtors  resident  under  another  judge,  and  that  they 
may  litigate  at  the  place  of  their  (the  ci^editors')  own  domicile,  with  less 
expense  and  trouble ;  for  if  they  were  without  this  remedy  they  would 
bo  bound,  as  plainti£G9,  to  follow  the  forum  of  the  foreign  debtor,  and  at 
the  expense  of  their  estate,  and  at  a  larger  cost,  to  be  absent  from  the 
place  of  their  domicile.  And  this  not  only  seems  to  be  introduced  in 
favour,  and  for  the  sake,  of  commerce,  so  that  everyone  may  more  freely 
and  liberally  contract  with  foreign  merchants,  inasmuch  as  he  would 
contract  with  more  difficulty  if,  wanting  this  power  of  detaining  them, 
he  would  have  to  force  them  to  payment  in  their  own  proper  forum : 
Peckius  de  jure  sistendi  cap.  2.  num.  5,  6 ;  Sande  deeis.  Frisic.  libr.  1*  tit, 
17.  defin.  3 ;  Petrus  Bort.  tract,  van  arresten,  cap.  1.  nwn.  13 ;  but  also  for 
this  reason,  that  by  the  defined,  limits  of  our  jurisdiction,  and  especially 
of  our  patrimonial  jurisdiction,  no  one  can  now  be  summoned  at  the 
place  of  contract  or  of  intended  payment,  unless  he  is  found  there  ;  and 
for  the  sake  of  relieving  this  inconvenience,  this  right  of  detaining,  both 
in  respect  of  person  and  thing,  seems  to  have  been  had  recourse  to  by 
the  magistrate  of  every  territory,  especially  when  they  had  noticed  that 
it  would  not  a  little  conduce  towards  increasing  the  range  of  their 
jurisdiction:  Oroenewegen  ad  I.  unic.  C.  ubi  eonven.  qui  cert,  loco  dare 
promisit ;  whence  this  kind  of  arrest  has  not  only  been  received  in  the 
whole  of  Belgia,  if  you  except  Friesland,  but  also  prevails  throughout 
all  Gaul  and  Germany,  according  to  Bebuffus,  ad  constit.  reg.  de  literarum 
obligation,  art.  6,  gloss.  3.  num.  42.  in  fine  et  43 ;  Henric.  Kijisckot,  de  re* 
scriptis  gratice  tract.  1.  cap.  8.  num.  3 ;  Andr.  Gayl.  de  arrestisy  cap,  1. 
num.  12;  Sande  decis.  Fris.  libr.  1.  tit.  17.  defin.  3;  Mcemus  de  arrestis, 
cap.  3.  num.  22,  23. 

23.  The  rationale  of  this  mode  of  citation  in  law  departs  from  the 
principles  of  the  Boman  law,  according  to  which  not  only  was  the 
plaintiff  bound  to  follow  the  forum  of  the  defendant  at  whatever  place 
he  was  staying :  I.  juris  ordinem  2.  C.  de  jurisdict.  omn.  judic.  (G.  3.  13) : 
but  he  was  forbidden  from  beginning  the  suit  by  execution :  I.  1.  C.  de 
execuiione  ret  jud.  (C.  7.  53.);  all  sequestration  being  quiescent,  he  was 
directed,  following  the  order  laid  down  by  the  law,  first  to  get  judgment 
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ftgainst  the  debtor,  and  only  then,  when  oonyicted  and  condemned,  te 
force  him  to  payment :  L  unic,  CL  de  prohtb,  sequetlr.  pecun,  (C,  4.  4.) ; 
not  to  mention  that  it  pleased  the  old  Bomans  to  proceed  more  leniently 
with  strangers  in  citing  them  by  law  than  with  citizens,  and  that  the  case 
of  the  former  was  therefore  more  favourable  than  that  of  the  latter ;  so 
much  so  that  although  it  was  allowed  to  one  citizen  to  seize  another  by 
his  twisted  neck  and  to  drag  him  if  refractory,  the  *'  decemviri  "  did  not 
allow  a  stranger — who  was  said  .to  be  *'  an  enemy  "  (hostis)  to  them — to 
be  dragged  into  law,  but  only  a  day  to  be  fixed  or  proclaimed  and 
announced  to  him :  Boevardue  ad  leg.  duod.  tabul,  cap,  6  in  fine. 

24.  Agxd  as  the  liberty  to  arrest  can  be  sought  and  obtained  from  the 
judge  in  every  place,  even  although  the  judge  be  not  sitting  in  Court, 
teste  Carpzoviua  defin.  forens.  part  1.  eonstit.  29.  def.  15 ;  Mcevitu  de  arreetis 
cap.  13.  num.  IS  et  seqq.^  so  also  the  arrest  itself  may  be  made  every- 
where ;  even  in  the  public  road,  or  in  the  temple,  if  the  fear  of  escape 
should  need  it :  McBvius  d.  tract,  cap.  14.  num.  14 ;  with  this  exception, 
laid  down  with  us,  that  no  one  can  be  detained  by  arrest  in  the  camp  on 
account  of  debt  not  contracted  in  the  camp  itself,  but  elsewhere :  Placaat 
raJcende  aile  leger  personen,  anno  1631,  7  Mayi  art.  12.  vol.  2.  placit.  HoU. 
pa^.  185  ;  and  that  those  who  have  the  right  of  asylum  may  offer  a  refuge 
to  the  debtors  without  any  fear  of  arrest ;  as  is  the  case  at  Vienna,  and 
the  other  places  mentioned  by  Van  Leeuwen,  censur.  forens.  part  2,  libr.  1. 
cap.  15.  num.  35.     And  it  is  more  correct  to  hold  that  arrest  may  be 
made  at  any  time,  whenever  there  is  danger  in  delay,  and  therefore 
nothing  prevents  the  persons  and  goods  of  debtors  being  seized  on 
secular  or  sacred  holidays,  nay,  even  on  Sunday ;  nor  even  that  things 
detained  by  one  creditor  should  be  entrusted  to  another,  lest,  the  first 
arresting  creditor  being  settled  by  satisfaction  of  his  debt,  or  secarity 
given,  the  bond  of  arrest  should  be  loosened  on  these  sacred  holidays 
themselves ;  for  it  is  generally  received  that  everything  can  be  done  on 
those  days  which  will  not  tolerate  even  a  little  delay  without  danger : 
arg.  Z.  1.  §  ttZ/.  et  I  pen.  ff.  de  feriis  (D.  2. 12.) ;  I.  pen.  C.  eod.  tit.  (2. 3. 12.) ; 
Costhuymen  van  Antwerp^  tit.  27.  art.  19  ;  Behuffus  ad  conatit.  reg.  tract, 
de  literarum  obligat.  art.  6.  gloss.  3.  num.  60 ;  Peckius  de  jure  sistendi^ 
cap,  10.  num.  1 ;  CKrisiincBus  vol.  2.  decis.  158.  num,  11 ;  Carpzovius  defin. 
for.  part  1.  constit.  29.  defin.  16 ;  Oroenewegen  ad  I.  fin.  C.  de  feriis  num,  5 ; 
Ant.  Matihceus  de  auctiontbus  libr.  1.  cap.  6.  num.  22;  Petr.  Bort,  van 
arresten.  cap.  3.  num.  18.  et  cap.  6.  num.  7 ;  Mcevius  de  arresto,  cap.  11. 
num.  3  et  seqq.     Nor  is  the  night-time  any  impediment  in  this  respect, 
for  what  is  done  from  midnight  to  the  following  midnight  is  considered 
as  done  in  open  daylight,  and  any  hour  of  the  day :  I.  more  8,  ff.  de  feriis 
(D.  2.  12.) ;  Costuymen  van  Antwerpen  d,  tit.  27.  art.  20 ;  Christinceus  d. 
vol.  2.  deds.  158.  num.  12 ;  Peckius  dejure  sist.  d.  cap.  10.  num.  2 ;  Carp^ 
zovius  d.  part  1.  constit.  29.  def.  16  ;  Masvius  d.  cap.  11.  num.  6;  Sort  d. 
tract,  van  arresten,  cap.  3.  num.  18.  ei  cap.  6.  num.  8.     During  the  time  of 
the  larger  privileged  market-days,  however,  impecunious  debtors  could 
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-not  be  arrested,  as  I  shall  shew  more  fully  in  lit  de  nimdinia  (post,  itt, 
50.  11.) 

25.  This  right  of  arrest  for  strengthening  jurisdiction  is  not,  however, 
admitted  in  all  cases,  bnt  only  when  any  one  is  bonnd  by  personal 
action,  on  contract  or  quasi-contract,  delict  or  quasi-delict,  and  other 
like  kinds  of  cases,  to  give  anything  to  his  adversary,  to  do  anything,  or 
furnish  anything :  Costuymen  van  Utrecht  rubric,  19.  art.  1  et'S;  Peckiua 
de  jure  siet,  cap.  5.  num.  21 ;  Bort  van  arresten,  cap.  1.  num.  16.  et  seqq. 
or  can  be  said,  by  an  action  in  rem,  to  restore  a  movable;  for  as  a 
movable  is  not  bound  to  any  place,  the  debtor  can  restore  it  in  any  place 
where  the  thing  itself  or  the  possessor  of  the  thing  is  detained :  arg.  I. 
81  res  mobilis  10  et  seqq.  ff.  de  rei  vindicat.  (D.  6.  1.) ;  Behuffus  d.  tract, 
de  literar.  ohligat.  art.  6.  gloss.  3.  num.  62 ;  Peckius  d.  cap.  5.  num.  21 ; 
Christinceus,  vol.  2.  decis.  165 ;  Mcevius  de  arrestis,  cap,  9.  num.  62.  et 
cap.  8.  num.  2 ;  or,  lastly,  when  one  is  not  summoned  as  a  debtor,  but 
only  as  a  witness,  or  as  a  magistrate's  officer  (apparitor),  or  as  a  notary 
to  depose  to  the  truth  of  acts  done,  whether  the  proceeding  then  be 
a  personal  action  or  a  real  action,  concerning  a  movable  or  immovable : 
Peckius  de  jure  sist.  cap.  4.  num.  15 ;  Mca>ius  de  arrestis  cap.  6.  num.  30 
et  seqq. ;  Petrus  Bort,  van  arresten,  cap.  4.  num.  ult.  Clearly  in  actions 
in  rem  for  an  immovable,  the  possessor  of  the  thing  cannot  be  detained 
BO  as  to  bind  him  to  litigate  in  another  place  and  before  another  judge 
than  him  in  whose  territory  the  thing  is  situated.  For  although  there 
18  a  question  whether  the  action  in  rem  can  be  brought  only  at  the  place 
of  the  situation  of  the  thing,  or  also  in  the  place  of  the  domicile  of  the 
possessor,  in  which  case  in  no  event  would  there  be  necessity  for  arrest ; 
yet  it  is  not  at  all  to  be  allowed  that  by  means  of  arrest  direct  on  the 
person  or  thing  of  the  possessor,  he  should  be  forced  to  litigate  as  to  an 
immovable  thing  elsewhere  situated,  and  possessed  by  him ;  both  because, 
according  to  what  has  been  already  above  said,  the  rationale  of  arrests 
introduced  for  the  purpose  of  founding  jurisdiction,  most  of  all  refers  to 
actions  in  personam  ;  so,  namely,  that  strangers  contracting  with  us  may 
be  summoned  in  those  places  where  they  are  found  or  have  goods,  as  they, 
on  account  of  defined  limits  of  jurisdiction,  and  often  also  on  account  of 
the  absence  of  a  supreme  Princeps  common  to  plaintiff  and  defendant, 
cannot  be  compelled  to  make  payment  in  the  place  of  contract  unless 
they  should  be  found  there ;  and  also  because,  not  even  according  to  the 
Eoman  law  itself,  could  an  action  in  rem  as  to  an  immovable  be  brought 
elsewhere  than  in  the  place  of  the  situation  of  the  immovable,  or  at 
most,  according  to  some,  in  the  place  of  the  possessor's  domicile,  but 
nowhere  else  (as  to  which  see  my  title,  de  judiciis,  post.  tit.  5.  1.)  ;  even 
though  all  Boman  citizens  were  then  subject  to  one  Princeps,  whether 
they  were  resident  in  Italy  or  in  any  of  the  provinces :  I  2.  C.  vhi  in  rem 
actio  (C.  3.  19.) ;  Stockmans  Curice  Brabant,  decis.  136  ;  Peckius  de  jure 
sistendi  cap.  5.  num.  21.  et  cap.  4.  num.  25 ;  which  Neostadins  also  lays 
down,  Cnr.  Supr.  decw.  83.  et  Cur.  Roll,  decis,  55.     But  rather  is  it  the 
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practice,  if  the  possessor  of  the  immovable  boa  his  domicile  elsewhere, 
that  by  means  of  arrest  hiid  at  the  place  of  situation  of  the  immovable, 
he  should  be  forced  to  bring  the  suit  there  as  to  snch  thing :  Groenewegen 
ad  L  unic.  C,  libi  de  hereditate  (C.  3.  20.)  But  if  anyone  have  both  a 
real  and  a  pers(mal  action,  as  an  hypothecary  creditor,  to  whom  an  im* 
movable  is  specially  bonnd,  he  cannot,  by  on  intervening  arrest,  accom- 
plish this,  that  the  hypothecary  action  can  be  discussed  elsewhere  than 
in  the  place  of  the  situation  of  the  immovable ;  but  there  is  nothing  to 
impede  his  detaining  the  debtor,  or  his  goods  not  otherwise  bonnd,  in 
any  other  suitable  place,  so  that  he  there  may  contend  with  his  debtor 
in  a  personal  action  as  to  the  principal  debt :  Sim,  van  Leeuwen  cens,  for^ 
p.  2.  libr.  1.  cap.  15.  num.  34 ;  which  is  especially  true  in  those  places 
where  it  is  in  the  creditor's  discretion  whether  he  first  bring  a  personal 
or  a  hypothecary  action  against  his  debtor.  As  to  which  see  our  tit.  qui 
pot.  in  pignore  {post,  tit.  20.  4.) 

26.  Nor  is  it  admitted  in  aU  personal  actions  that,  by  means  of  an 
intervening  arrest  they  can  be  everywhere  brought ;  but  only  if,  ^m 
the  nature  of  the  thing,  or  by  a  peculiar  privilege,  they  do  not  lie  within 
the  jurisdiction  of  a  certain  judge,  to  whom  such  cases  are  delegated  to 
the  exclusion  of  other  judges,  lest  otherwise  the  rationale  of  adjudi- 
cation and  of  jurisdiction  should  be  too  much  disturbed,  if,  by  arrest,  a 
judge  peculiarly  appointed  to  that  kind  of  business,  were  deprived  of  his 
jurisdiction,  and  if  such  cases  could  be  determined  by  the  authority 
of  a  judge  from  whom  the  hearing  of  the  case  was  taken  away  by  public 
law  or  privilege :  Bort  van  arresten^  cap,  1.  num.  16,  19,  20.  And 
although  I  have  remarked  above  that,  for  the  sake  of.  preserving  the 
thing,  arrests  are  permitted  even  on  account  of  a  debt  due  on  a  future 
day,  or  conditionally ;  yet  it  would  be  absurd  that  an  arrest  should  be 
granted  for  the  sake  of  founding  jurisdiction,  while  the  day  or  condition 
was  not  yet  arrived  :  for  this  kind  of  arrest  is  a  citation  in  law,  and  he 
sins  by  making  an  over-demand  who  has  dared  to  bring  an  action  before 
the  arrival  of  the  day  or  the  condition,  and  he  will  therefore  be  con- 
demned in  the  costs  of  a  lawsuit  prematurely  brought,  and  in  other 
ways :  §  si  quis  agens  33.  Instit.  de  action.  (I.  4.  6) ;  §  temporales  10. 
Instit.  de  exceptiontb.  (I.  4.  13.) :  the  consequence,  of  which  is  that  arrest 
is  disapproved  in  such  a  case. 

27.  In  what  mode,  however,  we  must  proceed  in  arresting  persons  or 
things,  and  in  what  way  permission  to  arrest  is  to  be  sought  by  petition  from 
the  provincial  Courts,  where  a  summary  precedent  cognition  of  the  cause  is 
necessary  ;  how  in  the  inferior  tribunals  every  one  can  procure  through 
the  magistrate's  officer  an  arrest  of  the  movables,  at  his  own  risk  and 
without  any  previous  special  order  of  the  judge :  how  persons  can  only 
be  arrested  by  the  authority  of  the  praetor,  nay  of  the  consul,  if  the 
citizen  to  be  arrested,  or  a  stranger  suspected  of  flight,  be  of  honourable 
dignity  :  how  immovable  things  are  to  be  arrested  by  the  authority  of  the 
judge:  how  the  plaintiff  making  the  arrest  ought  to  give  security  as  to 
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oxpenses ;  espocially  whero  a  person  is  to  be  arrested :  in  wliat  way  the 
confirmation  of  the  arrest  is  to  be  immediately  sought  from  the  judge : 
in  what  space  of  time  the  question  as  to  the  validity  or  invalidity  of  the 
arrest  is  to  be  determined :  moreover,  in  what  way  the  persons  or  things 
detained  are  to  be  guarded :  how  the  magistrate's  officer  is  bound  in 
damage  and  id  quod  interest  when  he  refuses  to  arrest  on  the  plaintifiTs 
petition,  or  does  not  discharge  his  duty  according  to  instructions :  these, 
and  matters  of  this  sort,  it  is  not  necessary  that  I  more  fully  explain ; 
both  because  it  is  of  everyday  practice  as  regards  the  duties  of  magis- 
trates* officers,  and  also  because,  in  making  arrests,  the  customs  of  tri- 
bunals vary  as  to  manner,  the  consent  of  the  judge,  and  other  respects, 
and  the  custom  of  that  place  is  to  be  observed  where  the  arrest  of  person 
or  things  was  made :  Peckius  de  jure  sistendi  cap,  11 :  so  that  these 
things  must  be  more  accurately  learnt  by  every  one  according  to  the 
custom  of  the  Court  in  which  he  practises.  See  also  Mcevius  de  arreatis 
cap.  16,  17,  22,  23 ;  Bort^  tracttuit  van  arresten  cap.  3.  et  cap.  6. ;  Simon 
van  Leeuwen,  cens.  for.  part.  2.  lib.  1.  cap.  23.  num.  13  et  seqq.  et  cap.  15. 
num.  40. 

28.  This  is  clear,  that  no  one  can  arrest  his  adversary  or  his  goods,  by 
private  authority  without  a  special  or  general  mandate  of  the  judge  and 
the  assistance  of  an  officer  representing  the  judge :  since  no  one  can  lay 
down  the  law  for  himself,  and  a  private  person  has  no  authority  over  a 
private  person,  nor  should  that  be  conceded  to  individuals  to  do  which 
ought  to  be  publicly  done  by  a  magistrate,  lest  the  opportunity  for  a  great 
tumult  should  then  arise  :  L  non  est  singulis  176,  ff.  de  reg.  Jur.  (50.  16.) ; 
I.  qui  jurisdictioni  10,  ff.  de  jurisdict.  (D.  21);  Peckius  de  jure  sistendi 
cup.  19.  num.  3.  Consult.  Juriscons.  Roll.  part.  2.  consil.  151.  incipit  A. 
is  uytgevaren  num.  2.  pag.  801).;  Mavius  de  arrestis  cap.  5.  Unless 
indeed  there  is  a  most  immediate  danger  of  flight  or  of  the  removal  of  the 
goods,  and  there  is  no  way  of  getting  the  magistrate's  officer  or  the 
judge :  for  instance,  where  a  lodger  has  been  fur  some  time  well  fed  in 
an  inn  should,  packing  up  his  things,  by  an  unexpected  departure  wish 
to  defraud  the  innkeeper  of  his  debt ;  for  then,  as  it  is  allowed  at  one's 
private  discretion  to  apprehend  a  flying  debtor  together  with  his  things, 
/.  ait  prater  10,  §  sidehitorem  16,ff,qu(B  in  fraud,  credit,  facta  (D.  42.  8.), 
as  we  may  also,  on  our  private  authority,  retain  other  people's  things 
carried  on  to  our  ground,  and  whereby  damage  is  done  to  us,  until  the 
owner  satisfies  us  or  gives  security :  I.  ratis  8,  ff.  de  incend.  ruin,  naufrag. 
(D.  47.  9.) ;  I.  hoc  amplius  9,  §  de  his  1,  ff.de  damno  infecti  (D.  39.  2.) : 
as,  lastly,  it  is  allowed  by  our  laws  nowadays,  to  detain  another's  flock 
depasturing  on  our  ground,  and  to  shut  them  in  our  stable,  as  is  said  in 
tit.  si  quadrupes  pauperiem  (tit  9.  1.),  so  is  it  also  tbat,  lest  the  debtor 
should  flee  or  the  things  be  removed,  it  is  allowed  to  retain  them  pri- 
vately, as  if,  as  it  were,  by  the  authority  of  an  incom2)etent  judge,  until 
there  can  bo  a  handing  over  to  the  officer  of  the  law  to  be  henceforward 
detained  by  public  authority :  Chrislinceus^  vol,  2.  decis.  168.  num.  2.  ci 
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id  Leg,  Mecldimens,  tit,  3.  art  4 ;  Peckius  de  Jure  nstendi  cap,  2.  num.  2.^ 
et  cap.  3.  num.  2«  et  cap.  19 ;  Mifnsingerus  cent,  2.  ahaervat.  65 ;  Berlichius 
part,  1.  conclus.  73.  num.  48. ;    Andr.  Qayl.   lib.   2.  cbservat.  44 ;  Petrua 
Bort,  d.  cap.  6.  nttwi.  1,  2,  et  cap.  3.  num.  1,  2,  3. 

29.  He  is  the  judge  competent  to  decree  the  seqneBtration  (deposit) 
of  the  'goods,  in  whose  territory  the  persons  or  things  to  be  detained 
are  found.  In  most  matters  this  is  physically  self-evident,  yet  there  is 
a  doubt  concerning  returns  (reditus)  for  which  an  estate  is  bound,  and 
the  day  of  the  payment  of  which  has  arrived,  and  also  as  to  the  rents 
of  houses  and  lands, — whether  these  can  be  arrested  in  the  place  of 
the  debtor's  domicile,  or  rather  in  the  place  of  the  situation  of  the 
thing  for  and  in  respect  of  which  they  are  due;  but  as  it  is  agreed 
that  a  debtor  is  bound  by  personal  action  for  returns  and  rents  and  the 
like,  I  share  the  opinion  of  those  who  think  that  such  debts  can  be 
rightly  arrested  in  the  place  of  the  debtor's  domicile,  and  that  he  can 
be  interdicted  by  the  authority  of  the  judge  of  the  domicile  from  paying 
the  creditor  until  he  has  satisfied  the  party  arresting :  vide  Feckius  de 
jure  sistendi,  cap.  9. 

30.  But  all  judges  are  not  clothed  with  the  fullest  power  of  ordering 
an  arrest.  For,  in  the  first  place,  the  Provincial  Court,  or  other  ordinary 
judges,  although  they  exercise  the  power  of  arresting  persons  and  things, 
yet  cannot  grant  to  the  creditor  of  a  state  subject  to  another  Princepa 
the  liberty  of  arresting  whatever  subjects  of  that  state  he  may  find ; 
because  such  a  universal  rescript  is  not  of  ordinary  jurisdiction,  but  is 
reserved  to  the  Princeps  alone,  who  only  grants  such  rescripts  and 
arrests  (which,  by  a  special  name,  are  called  *'  represaalice ")  when  it  is 
perfectly  evident  that  justice  is  denied  to  the  subjects  of  his  own  terri- 
tory by  another  Princeps  where  the  suit  had  been  instituted :  Neo8t<idiu8 
CuricB  mipremcB  decis.  11 ;  Mcemu8  de  arrestis,  cap,  6.  num.  50. 

31.  In  the  same  way,  although  both  movables  and  immovables  can 
be  detained  by  the  authority  of  district  judges,  for  the  purpose  of  pre- 
serving a  thing,  the  daily  practice  of  which  is  witnessed  by  Petrus  Bort 
in  tract,  van  arreaten^  cap.  3.  num.  13.  the  debtors  being  suspected  of 
flight,  and  thus  the  arrest  being  to  preserve  the  thing ;  yet  the  right 
of  arrest  to  found  jurisdiction,  whereby  the  inhabitants  of  the  States 
of  Holland  would  be  compelled  to  litigate  before  the  district  judges  by 
virtue  of  an  arrest  on  person  and  goods,  does  not  prevail  in  the  dis- 
tricts :  for  that  right  is  given  to  the  Court,  by  law,  in  express  cases,  and 
the  states  can  use  the  same  right  by  way  of  privilege ;  to  the  district 
Courts,  however,  this  right  has  not  been  conceded  by  the  Princeps,  so 
that  such  an  arrest  may  be  despised  with  impunity:  Neostndiua  Cur, 
mprem.  decis.  83,  and  Simon  Van  Leeuwen  cens.  for.  part  2.  lib.  1.  cap.  15. 
num.  21  et  seqq. ;  also  Papegaey  van  Van  Alphen,  part  1.  cap.  24.  van 
arresten,  post  med.  pa^.  mihi  350 ;  Bort  van  arresten,  cup.  4.  num.  39. 
And  although  in  many  points  of  our  modem  law,  the  Hague  is  wont  to 
use  the  same  right  as  a  Count  as  the  other  states  of  Holland  do,  as 
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with  regard  to  the  **  prorogation  *'  of  jariBdiction  denied  in  Biiits  of 
lesser  amount,  and  many  other  reBpects,  yet  in  this  particular  it  holds, 
as  it  were,  a  medium  position  between  the  towns  and  districts :  since  it 
enjoys  the  power  of  arresting  the  things  of  strangers  for  the  purpose  of 
founding  jurisdiction,  but  not  of  detaining  the  persons  of  strangers : 
privUegio  Hagensihtu  date  20  Januar,  1561 ;  Papegaetf  van  Van  Alphen^ 
part  1.  cap,  24.  ran  arresteHj  d.  cap.  3.  num.  16.  But  that  any  one  may 
arrest  a  stranger,  not  a  Hollander,  or  his  goods,  on  the  authority  of  a 
district  judge,  I  do  not  find  to  be  prohibited. 

82.  19'or,  lastly,  can  those  who,  by  any  concession,  have  a  tribunal  in 
a  foreign  territory,  and  carry  on  judicial  proceedings,  rightly  decree  an 
arrest  on  persons  and  things  taken  in  that  territory  where  they  have  no 
presiding  jurisdiction  of  their  own,  but  where  they  only  carry  on  judicial 
proceedings  by  agreement  and  at  will :  because  a  decree  of  arrest  does 
not  otherwise  obtain  effect  than  if  the  person  or  thing  to  be  arrested 
is  found  in  the  territory  which  is  mediately  or  immediately  subject 
to  him  who  decrees ;  and,  beyond  that  territory,  any  one  laying  down 
the  law  may  be  disobeyed  with  impunity :  L  uU,ff.  dejurisdtct,  (D.  2. 1.) 
Hence  neither  a  Brabantine,  nor  indeed  any  other  peregrine,  residing 
in  Holland,  can  be  arrested  by  a  decree  of  the  Brabantine  Court, — 
which  at  the  Hague  exercises  the  Count's  office  towards  litigants, — so 
that  the  suit  between  the  detaining  plaintiff  and  the  defendant  would 
be  tried  in  the  Brabantine  Court.  Nor  can  an  'inhabitant  of  Flanders, 
or  any  one  else  found  in  Zealand,  on  a  decree  of  the  Court  of  Flanders 
which  lays  down  the  law  at  Middleburg  as  to  Flandric  cases.  And  the 
same  should  by  parity  of  reasoning  be  the  rule  concerning  things  found 
in  Holland  and  Zealand,  whether  belonging  to  inhabitants  of  Flanders 
and  Brabant  or  to  strangers.  But  in  all  these  cases  the  arrest  should 
be  made,  and  the  suit  conducted  to  its  end,  either  by  the  order  of  the 
Court  of  Holland  or  of  the  urban  judges,  according  to  each  one's  juris* 
diction:  Petrus  Bart  d.  tract,  van  arresten,  cap.  3.  num.  3,  4,  5,  15; 
Papegaey  van  Van  Alpiken^  part  1.  cap.  24  on  arrests^  pag.  mihi  348.  in 
fine  349.  hucfadunt  qua  tradii  BerUcMu8  conclus.  pract.  pari  1.  cond.  74. 
num.  54,  57. 

_  ■ 

33.  They  can  arrest  persons  and  things  who  have  a  legal  right  to 
appear  in  Court,  and  a  power  of  citation  in  law  and  of  instituting  an 
action  for  themselves,  or  for  others,  e.g^  tutors,  curators,  administrators : 
Mmvim  de  arrestis,  cap.  7.  nttin.  19  et  seqq.  Whence,  as  it  is  not  doubt- 
ful that  an  attorney  who  is  clothed  with  a  special  mandate  as  to  arrest- 
ing Titius,  can  lawfully  execute  it,  so  also  there  is  no  doubt  that  any 
one  having  a  mandate  to  cite  Titius  in  law,  can  detain  Titius  or  his 
goods  for  the  purpose  of  founding  jurisdiction ;  even  if  the  mention  of 
making  arrests  were  not  contained  in  the  document  of  mandate :  for 
when  a  mandate  is  interposed,  those  things  also  seem  to  be  mandated 
without  which  the  mandate  cannot  be  executed :  I.  ad  rem  mcbilem  56, 
ff.  de  procurat.  (D.  3.  3.) :  and  an  attorney  appointed  to  pray  for  a  thing 
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can  also  bring  an  action  for  its  production :  {.  ad  rem  mobilem  66,  jf. 
de  procurator,  (D.  3.  3.) ;  and,  lastly,  any  one  appointed  to  demand  a 
legacy,  cannot  if  he  use  against  the  heir  the  interdict  as  to  producing 
the  testament,  be  repelled  by  the  excepiio  procuratoriay  i.e.  that  it  had 
not  been  authorized  him  to  ask  this :  I.  ad  hgaium  62,  ff.  de  procurator. 
(D.  3.  3.) :  he  who  uses  an  arrest  for  the  purpose  of  commencing  an 
action  is  not  to  be  repelled ;  especially  as  the  arrest  itself  is  a  real 
citation  in  law,  and  therefore  is  not  the  less,  but  equally,  and  eyen  more 
fully  included  in  the  mandate  as  to  citation  in  law,  as  actions  prepara* 
tory  in  the  principal  mandates :  Petrus  Peclctus,  de  jure  aistendi  cap,  3. 
num.  4 ;  Simon  van  Leeuwen,  eens.  for.  part  2.  lihr.  1.  cap.  15.  num.  6 ; 
Bort,  van  arreeten  cap.  2.  num.  4,  5,  6.  But  a  general  mandate  for  con- 
ducting matters  to  the  advantage  of  the  owner  will  not,  it  is  more 
correct  to  say,  so  suffice,  unless  it  be  a  general  attorney  constituted 
with  a  free  administration,  especially  by  him  who  will  be  very  long  or 
often  away,  and  cannot  give  mandates  for  special  causes,  nor  himself 
arrange  or  litigate  or  cite  in  law  on  account  of  hris  absence ;  and  as  it 
is  a  sufficient  sort  of  mandate  to  make  a  citation  in  law,  it  ought  also  to 
be  declared  a  sufficient  mandate  for  arresting  an  adversary  or  his  goods, 
as  being  a  kind  of  citation  in  law,  or  certainly  preliminary  and  pre* 
paratory  to  it;  especially  if  the  person  to  be  arrested  be  not  of  such  a 
condition  that  it  is  probable  that  the  principal,  if  present,  would  abstain 
from  the  right  of  arresting.  For  that  a  general  attorney,  with  free 
power,  can  do  all  those  things  which  the  principal  himself  would  have 
done  for  his  own  benefit,  I.  creditor  60,  §  ult  ff.  mandati  (D.  17.  1.), 
I  have  said  in  the  title  on  attorneys  (tit.  3.  3.) ;  and  that  these  arrests 
are  introduced  on  account  of  the  sole  utility  to  those  who  have  recourse 
to  them,  appears  from  what  has  been  already  said :  Peckins  d.  cap.  3« 
num.  4 ;  whence  it  is  that  many,  even  those  themselves  who  here  re« 
quiro  a  special  mandate,  concede  even  to  conjoint  persons,  without  any 
mandate,  the  power  of  arresting  and  detaining,  if  only  they  give  security 
that  what  they  do  will  be  ratified :  even  to  partners  in  the  same  law- 
9uit  on  no  other  basis,  as  I  think,  than  that  it  is  allowed  to  act  without 
mandate  for  conjoined  persons :  I.  aed  et  hcB  35,  ff.  de  procuratoribua 
(D.  3.  3 ) ;  Carpzovius,  de  fin.  forem.  part.  1.  constitut.  29.  defin,  14 
in  fine,  joined  to  part.  1.  conatit.  1.  defin.  29. ;  Petrua  Bort,  tract,  van 
arreaten.  cap.  2.  num.  7,  8,  Nor  is  the  opinion  of  Ulpian  repugnant 
in  I.  Pomponiua  40  in  pr.  ff.  de  procuratoribua  (D.  3.  3.),  for  it  is 
entirely  an  exceptional  thing  that  an  interdict  as  to  the  production  of 
children  cannot  be  laid  by  an  attorney  without  a  special  mandate,  so 
as  to  free  the  children  when  detained  by  another;  because  this  real 
abduction  was  a  special  consequence  of  the  paternal  power,  and  there- 
fore not  to  be  conceded  to  another  than  the  father  :  whereas  even  in  that 
case  a  speciAl  mandate  was  not  sufficient,  but  it  was  further  required 
that  the  father  was  impeded  by  ill  health  or  other  just  cause  from  bring- 
ing the  action  and  taking  away  the  children :  d,  Z.  40  in  fine  principii. 
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Kor  is  it  any  the  stronger,  as  some  say,  that  a  special  mandate  is  re- 
quired in  executory  cases,  as  also  in  those  as  a  consequence  of  which 
any  one  can  incur  a  penalty,  or  where  there  is  an  action  as  to  a  serious 
preliminary  point ;  for  all  these  apply  to  arrest :  see  Carpzovius  defin, 
forens,  part  1.  consiit  29.  defin.  14;  Berlichiua,  part  1.  condw,  74. 
num,  7  et  seqq. ;  Mcsvius  de  arrestiSf  cap.  7.  num,  22  et  seqq. ;  for  an 
arrest  does  not  contain  a  full  execution,  but  only  a  certain  beginning  of 
execution,  not  to  be  CQntinued  farther  than  while  the  lawsuit  lasts ;  nor 
does  any  serious  injury  arise  out  of  arrest,  nor  injury  to  reputation ;  but 
by  the  rendering  of  the  subject  matter  is  interest,  and  by  a  discretionary 
punishment,  the  infamy,  the  result  of  an  arrest  obtained  by  calumny, — 
if,  indeed,  it  can  be  called  infamy, — is  easily  remoYed. 

34.  Those  who  have  no  legal  capacity  to  appear  in  Court,  such  as 
minors  and  prodigals,  unsupported  by  the  authority  of  curators,  also 
women  subject  by  marriage  to  marital  power,  and  not  haying  the  consent 
of  their  husbands :  all  these  can  without  doubt  be  allowed  here  in  Hol- 
land, in  the  absence  of  their  curators  or  husbands,  to  arrest  their  debtors 
and  their  goods,  for  the  purpose  of  beginning  and  finishing  a  suit,  when- 
ever there  is  danger  in  delay,  and  security  be  sufficiently  given  as  to  the 
ratification  by  the  curator  and  the  husband :  see  Simon  van  Leeuwen,  cens, 
for,  d.  part.  2.  libr,  1.  cap.  15.  num,  6  :  especially  because  in  aid  of  com- 
merce flourishing  here  as  much  as  possible  with  strangers,  arrests  are  not 
considered  so  odious,  as  already  said :  but  in  other  places  where  this 
frequent  recourse  to  commerce  with  strangers  is  not  of  so  much  force, 
and  arrests  are  considered  as  very  odious,  and  are  looked  upon  as  being 
matters  of  strict  law,  and  a  great  anomaly  on  the  common  law  and 
on  the  received  general  rules  of  equity,  this  opinion  is  not  so  easily 
admitted.  Hence  it  is  the  practice  received  among  the  Ultrajectines 
that  a  married  woman  cannot  arrest  a  debtor,  not  even  where  the  danger 
of  escape  is  urgent ;  and  in  a  particular  case  in  which  a  woman,  prepared 
in  the  absence  of  her  husband  to  give  security  did  it,  and  the  nullity 
of  the  arrest  was  alleged  by  the  opposite  party,  after  a  full  discussion 
the  arrest  was,  I  remember,  only  confirmed  by  one  vote,  and  that  not 
according  to  the  common  custom  of  that  Court  but  for  peculiar  circum- 
stances: the  wife  proving,  by  her  ante-nuptial  contract  produced  in 
Court,  that  all  power  of  dealing  with,  and  administering,  the  wife's  pro- 
perty had  been  wholly  denied  to  the  husband,  and  reserved  to  the  wife 
atone. 

35.  We  have  said  **  who  can  arrest,  and  who  not:"  it  follows  that  we 
must  now  consider  what  persons  and  things  can  he  arrested  for  the  pur- 
pose of  strengthening  jurisdiction*  And  the  first  rule  as  to  "  persons  " 
is :  that  all  may  be  arrested  who  can  be  cited  in  law,  for  the  purpose  of 
trial  by  law,  unless  excepted  by  law  or  custom.  And  this  whether  males 
or  females.  For  although  it  was  laid  down  in  authen.  hodie  C.  d^  custody 
reortim  (C.  48.  3.),  that  women  ought  not  to  be  imprisoned  for  civil 
debt,  nowadays,  however,  this  prterogative  of  woman  has  everywhere 
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receded  from  use,  as,  with  manj  others,  Groenewegen  notes  on  the  said 
auth :  Mcevius  de  arrestia  cap,  8.  num,  3  et  seqq.  Nor  does  it  matter 
whether  they  are  to  be  arrested  in  their  own  name,  or  as  heir,  so  that 
eyen  an  heir  who  has  the  benefit  of  inventory  can  be  arrested :  Mcsviua 
d.  cap.  8.  num,  61  et  seqq.  And  this  thus  obtains  provided  the  defendant 
to  be  arrested  is  apprehended  in  a  place  where  this  our  law  of  arrest  is 
not  reprobated.  For  if  it  be  not  there  admitted,  a  stranger  cannot  be 
otherwise  rightly  arrested  for  the  sake  of  a  suit,  than  if  he  had  his  domi- 
cile under  such  a  judge  who  is  wont  to  decree  liberty  of  arrest  against 
the  subjects  of  another  country  not  using  this  law.  For  which  reason  a 
Frisian  may  rightly  arrest  a  Hollander,  although  otherwise  this  right  of 
arrest  would  not  be  in  use  in  Frisia :  and  this  would  take  place  by  a 
sort  of  right  of  retort :  arg.  tit,  ff,  guod  guisgue  juris  in  alter,  statuerit, 
{ante,  tit,  2.  2.) ;  Sande  decis.  Frisic,  libr,  1.  tit,  17.  defin,  8 ;  Berlichius 
ad  tit,  ff,  quod  quisque  juris  in  alter,  stat,  et  ibi  Haknius  in  notis  circa 
fin. :  concerning  which  right  of  retorsion  we  have  more  fully  treated  in 
Tit.  2.  (ante.). 

86.  There  are  some,  however,  who  can  in  no  way  be  arrested.    They 
are  some  who  are  free  from  the  fear  of  arrest  in  certain  places,  or  in 
rospect  of  certain  persons.     In  no  way  can  married  women  be  arrested, 
minors,  madmen,  prodigals,  and  others,  subject  to  the  power  of  curators, 
and  therefore  not  having  the  capacity  to  appear  in  Court :  unless  minors 
have  obtained  the  ^venia  cetatis,^*  in  which  case  it  has  been  before  said 
that  they  can  be  cited  in  law,  so  that  therefore  nothing  hinders  their 
arrest  for  the  purpose  of  completing  a  suit.    Yet  it  is  doubtful  whether  a 
married  woman,  who  is  a  public  merchant,  cannot  l>e  arrested  for  a  debt 
contracted  by  her  as  merchant.    If  her  husband  be  present,  it  is  more 
correct  to  say  that  not  she  but  her  husband  must  be  summoned,  and 
therefore  must  be  arrested :  for  even  he  would  have  to  suffer  the  execu- 
tion for  these  causes,  and  if  the  obligation  was  one  to  do  an  act  would 
himself  be  forced  to  its  fulfilment  by  civil  custody.   Nor  is  this  unreason- 
able, for  he  himself  is  bound  by  the  act  of  his  wife,  as  by  his  own 
wish  and  at  all  events  tacit  consent :  the  wife  being  as  it  were  considered 
the  agent  of  her  husband,  not  only  when  she  transacts  business  together 
with  her  husband,  assisted  by  him  as  fieur  as  the  labour  is  concerned, 
but  also  when  she  alone  carries  on  business  as  a  merchant,  the  husband 
not  aiding  her  at  all :  for  ihis  reason,  that  in  every  case,  whether  the 
labour  and  industry  of  the  husband  concur,  or  are  wanting,  there  yet 
always  is  ihe  concurrent  expressed  or  tacit  mandate  to  him  to  contract ; 
the  marital  power  likewise  remains ;  and  she  is  in  the  power  of  her  hus- 
band ;  even  in  respect  of  what  she  does  as  regards  the  exercise  of  business 
as  merchant.    Therefore  where  the  husband  dissents,  a  woman  cannot  be 
a  public  merchant,  nor  is  she  reckoned  on  by  her  own  capacity  but  by 
that  of  her  husband,  so  that  she  remains  a  minor,  and,  when  injured, 
while  carrying  on  trade  as  a  merchant  cannot  be  restituted.    Nor  should 
any  one  say  that  because  a  husband,  by  his  consent,  renders  his  wife  fit 
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to  contract,  that  thereby  she  shonld  also  be  oonfiiderod  to  haye  been 
made  fit  to  litigate ;  for  that  the  right  to  contract  does  not  give  the  right 
to  proceed  in  law,  is  clear  from  this  argument,  that,  bj  the  Roman  law, 
minors  who  were  without  curators  could  indeed  contract,  but,  until  they 
had  a  curator,  they  had  no  legal  capacity  to  appear  in  Court :  L  si  cura^ 
tarum  3.  C,  de  in  integr,  restit.  mirior.  (0.  2.  22.) ;  juncL  §  item  inviti  2 ; 
Inst  de  curatortbtis  (I.  1,  23.):  and  from  this,  that  a  woman  rightly 
contracts  as  to  that  which  belongs  to  her  personal  estate,  and  yet  in 
respect  of  that,  not  she,  but  her  husband,  is  summoned.  Thus  is  it  with 
a  public  merchantoss  whose  husband  is  present ;  but  when  he  is  absent 
the  needs  of  commerce  adyise  that  she  can  be  rightly  arrested  and 
detained  for  the  institution  of  a  suit,  when  trading  without  her  husband, 
beyond  the  place  of  her  domicile ;  and  it  is  for  commercial  reasons,  as 
above  said,  that  this  right  of  arrest  has  been  introduced:  for  unless 
those  giving  credit  to  such  a  woman  knew  that  she  could  be  arrested  in 
that  place  in  which  she  was  found  without  her  husband,  for  the  pur* 
pose  of  recovering  the  debt,  they  would  with  more  difficulty  contract 
with  her,  as  the  husband,  perchance,  would  never  leave  the  place  of  his 
domicile :  See  Bodenburch  de  jure  conjugum  tit,  3.  cap,  1.  num.  18, 19,  20 ; 
Brodeau  sur  les  arrests  de  Louei  tit,  F,  cap,  11. 

37.  The  same  inquiry  must  be  made  as  to  tutors  and  curators,  attor- 
neys, testamentary  executors,  and  other  administrators  of  the  things  of 
others:  for  as  these  are  not  in  truth  debtors,  nor  act  for  themselves 
when  they  act  in  the  affiurs  of  others,  and  as  often  they  are  unwillingly 
compelled  to  take  the  trust,  the  result  might  be  injurious :  (for  it  would 
be  injurious  if  they  were  detained  in  another  place, — not  being  always 
able  to  find  sufficient  security  in  a  strange  place, — and  if  thus  they  were 
compelled  to  remain  to  the  end  of  the  suit) ;  nor  besides  do  they  them- 
selves sufier  execution  in  person  or  goods,  especially  if  they  were  con« 
demned  in  a  tutorial  or  other  similar  capacity :  I,  si  se  4,  ff.  de  re  judic. 
(D.  42. 1.) ;  L  si  tutor  condemnavit  2,  ff,  de  admin,  etpericulo  tut,  (D.  26. 7.) ; 
L  post  mortem  5,  ff.  quando  ex  facto  tut,  (D.  26.  9.).  Therefore  we  may 
take  it  that  they  cannot  be  arrested  for  the  debts  of  those  whose  things 
they  take  care  oil  Nor  ought  the  favour  given  to  commerce  to  be  so 
great,  nor  tiie  mere  advantage  of  plainti£b  to  be  so  much  regarded,  thai 
those  who  are  non-debtors  should  suffer  hardly  and  inhumanly,  for  the 
exaction  of  the  debt  of  another :  even  if  perchance  they  themselves  had 
contracted  in  this  tutorial,  onratorial,  or  proonratorial  capacity:  pro- 
vided they  have  not  bound  themselves  to  the  creditors  who  otherwise 
would  have  refused  to  give  credit:  Bort  van  arrest,  cap  4.  num,  46; 
Jac,  Coren,  observai,  3.  ftttm.  16  6<  9eqq.\  Peeldus  de  jure  sistendiy  cap,  4. 
num,  13 ;  Carpzovius  defin.  for,  part.  1.  constit,  32.  defin,  14 ;  Simon  van 
Jjseuwen  cens,  for,  part.  2,  {i&r.  1.  cap.  15.  num.  14 ;  Ant.  Fabr.  Cod.  Itbr.  6. 
tit,  23.  defin.  5 ;  Mcevius  de  arrest,  cap.  8.  num.  24  et  seqq.  et  num.  75 
et  seqq. 

38.  On  the  same  ground  as  the  debtor  of  my  debtor  has  not  con- 
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tracted  with  me,  and  is  not  bound  to  me,  he  cannot  be  arrested  by  me ; 
although  that  which  he  owes  can  be  arrested  by  me  in  his  possession : 
Sande  decis,  Friaic.  libr,  1,  tit.  17.  dejin.  1 ;  Peckiua  dejure  sistendi,  cap.  4. 
num,  11 ;  unless  my  debtor  has  ceded  to  me  his  debtor's  debt,  in  which 
case  he  would  be  bound  to  me :  Berlichiua,  part,  1.  condus.  75.  num.  13. 

89.  On  the  ground  of  privilege,  soldiers  and  military  prefects  cannot 
be  arrested  when  they  are  going  to  camp,  or  to  the  presiding  places 
assigned  to  them ;  nor  can  those  who  carry  grain,  and  the  like,  to  the 
camp,  and  thus  serve  the  public  utility  of  the  camp :  Peckiua  de  jure 
sistendi  cap.  5.  num.  6,  7 ;  Petrm  Bort  de  arrestis  cap.  4.  num.  27,  28 ;  if 
however,  soldiers  do  not  go  to  camp,  but  are  proved  to  wish  to  leave 
altogether  the  countries  in  which  they  earn  stipends,  and,  for  instance, 
to  cross  over  hence  into  England  or  France,  it  has  been  decided  that 
they  can  be  rightly  apprehended ;  for  then  neither  the  favour  of  military 
discipline  there,  nor  the  defence  of  the  republic  from  the  calamities  of 
war,  any  longer  prevails  with  them,  and  therefore  it  is  fair  that  they 
should  be  arrested  as  non-militants,  lest  they  should  go  away  and 
defraud  the  inhabitants  of  their  debts :  Bort  d.  loco.  Neither,  in  like 
manner,  can  those  be  arrested,  for  the  sake  of  the  suit,  who,  on  account 
of  a  privilege  of  Court  conceded  to  them,  can  only  be  cited  in  law  to 
a  provincial  Court;  such  are  councillors  of  the  Court,  and  advocates 
and  attorneys  practising  in  it,  in  respect  of  civil  cases ;  the  rector  also 
and  professors  of  the  Leyden  University ;  and  lastly,  in  many  privileged 
cases ;  so  that  the  Court  itself  is  wont,  when  thereto  sought  by  the 
party  arrested,  to  intercede  by  penal  mandates,  or  by  letters  sent  to  the 
urban  magistrates,  whenever  it  happens  that  privileged  persons  are  by 
them  detained,  or  their  goods,  in  any  part  of  the  province,  for  the 
purpose  of  strengthening  jurisdiction.  Clearly,  if  they  have  not  their 
domicile  at  the  Hague,  but  in  other  places  in  Holland,  just  as  then 
they  can  be  rightly  sued  in  the  place  of  their  domicile,  if  not  protected 
by  privilege,  there  is  nothing  which  forbids  their  being  compelled  also 
to  litigate  before  any  other  inferior  judge  in  Holland,  by  means  of 
arrest  of  their  persons  or  goods :  Simon  txin  Leeuwen  cens,  for.  part.  2. 
Itbr'l.  cap.  13.  num.  6, 7.  et  cap.  15.  num.  15 ;  Consult.  ICtor.  HoU.  part  2. 
consiL  143.  pag*  279,  280 ;  Sande  decis.  Frisic,  lihr.  1.  tit.  1.  defin.  1 ; 
Bort  van  arresten  cap.  4.  num.  5,  35,  86,  87 ;  where  are  also  enumerated 
those  who  come  under 'the  appellation  of  "  suppositors "  of  the  Court: 
Groenewegen  ad  rubric.  Cod,  uhi  senatores  vel  darisB.  But  if  those  who 
have  been  above  referred  to  as  living  at  the  Hague,  are  arrested  for 
debt,  or  their  goods  are  arrested  in  the  jurisdiction  of  another  province, 
they  are  compelled  to  litigate  there,  being  entitled  to  no  privilege  there, 
inasmuch  as  the  privilege  cannot  operate  beyond  the  territory  of  the 
conceding  party,  arg.  I.  ult,  ff.  de  jurisd.  (D.  2.  1.) ;  Groenewegen  ad  L  1. 
C.  uhi  senatores  vel  Clariss.  (C.  3.  24.).  In  a  former  century  it  was  laid 
down,  that  those  who,  driven  by  the  enemy,  had  retired  into  Holland, 
should  not  be  detained  by  arrest  in  Holland,  unless  it  was  clear  that 
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tboy  poBseesed  goods  in  Holland  which  could  be  arrested  there,  oven  if 
they  had  not  entered  Holland  by  way  of  flight :  plaeit  ordin,  HoU.  5. 
Maji  1584.  vol,  2.  pladt,  pag.  2161.  Moreoyer,  as  anciently  the  honour 
was  accorded  to  the  higher  Homan  magistrates  that  they  could  not  be 
cited  in  law  during  their  magistracy,  I,  injvs  vocari  2,ff.  h,  t  (2.  4.),  so 
also  is  that  honour  now  accorded  to  the  dignity  of  the  Counts  of  Holland, 
inasmuch  as  those  who  are  delegated  to  the  Assembly,  whether  in  the 
name  of  the  towns  or  of  the  equestrian  order,  cannot  be  arrested,  for 
any  cause,  neither  going  nor  returning,  nor  during  the  whole  of  the 
time  in  which  they  are  engaged  in  the  Assembly ;  both  lest  there  should 
be  delay  in  promoting  the  public  utility,  and  also  lest  the  office  should 
be  injurious  to  them,  inasmuch  as,  if  they  had  not  been  delegated  to 
the  Assembly,  they  could  haye  remained  away  from  those  places :  pladto 
ordin.  Holland.  4  Oct.  1588  and  23  July  1663 ;  both  of  which  Bori  shews 
in  his  work  on  arrests^  cap,  4.  num.  5. 

40.  Again,  no  one  is  to  be  arrested  in  that  place  where  he  is  called 
by  the  judge,  by  public  authority,  for  the  purpose  of  giying  eyidence  or 
of  accounting  for  a  tutorship,  since  all  tutors  are  bound  to  come  to  the 
same  judge,  lest  the  coherence  of  the  cause  be  diyided:  arg.  I.  2,  § 
legatis  3,  ff.  de  judiciia  (D.  5.  1.) ;  nor  does  the  reason  of  justice  allow 
'that  any  one  should  be  narrowed  in  his  rights  by  the  authority  of  the 
Princeps  or  the  judge,  as  in  a  similar  case  the  Emperor  says  in  I,  1.  G. 
de  his  qui  veniam  cetat.  (C.  2.  45.).  But  if  he  came  willingly,  and  not 
cited,  for  the  purpose  of  yindicating  the  truth  in  a  tribunal,  or  of  carrying 
out  a  tutorship,  since  he  cannot  defend  himself  by  any  public  authority, 
he  in  yain  trys  to  ayoid  the  bond  of  arrest :  vide  Garpzovivs  defin.  forens. 
part  1.  constit,  30.  defin.  10 ;  Peckivs  dejure  siatendi,  cap.  5.  num.  11, 12 ; 
Bort  van  arreaten,  d.  cap.  4.  num.  29 ;  Berlichius,  part  1.  condus.  75. 
num.  28,  29.  Where  a  debtor  also  is  summoned  by  his  creditor,  for  the 
purpose  of  trying  to  compromise  as  to  a  controyerted  matter  between 
them,  and  a  tutor  is  priyately  cited  for  the  purpose  of  rendering  accounts, 
although  they  can  be  arrested  by  anyone  else— inasmuch  as  the  priyate 
citation  of  one  creditor  cannot  prejudice  other  creditors,  being  a  "  r€8 
inter  alios  acta,'  according  to  the  woll-known  rule— yet  they  cannot  be 
rightly  arrested  in  that  place,  or  that  journey,  or  that  return,  for  the 
same  debt  or  for  another  debt  by  the  yery  creditor  who  has  so  summoned 
them ;  lest  one  who  comes  on  the  trust  of  the  good  faith  and  conseut  of 
his  creditor  shall  be  exposed  to  a  fraudulent  circumyention,  not  to  be 
approyed  by  any  judicial  authority,  eyen  if  the  compromise  be  not 
brought  to  an  end  by  the  headstrong  obstinacy  of  the  debtor ;  for  it  is 
of  importance  that  the  tacit  pact  contained  in  such  citation,  yiz.,  of  safe 
conduct,  made  between  the  caller  and  the  called,  should  be  obseryed : 
arg.  l.  juris  gentium  7,  §  ait  prcetor  7.  junct.  §  di^lo  mala  9,  ff.  de  pactis 
(D.  2.  14.) ;  I.  1,  ff.  de  constit.  pecun.  (D.  13.  5.) ;  Ghristinceus  ad  Leg. 
Mechlin,  tit.  8.  ad  rvbricam  num.  4.  in  addition,  et  ad  artic.  2.  num.  4 ; 
Peckius  dejure  sisien.  cap,  7 ;  Mcevius  de  arrest  is,  cap.  12.  num.  23.   There 
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is  a  doubfc  on  this  point,  howeyer,  with  Bort  on  arrests^  cap.  4.  num.  49i 
We  would  haye  to  lay  down  a  different  rule,  howeyer,  if  the  debtor  had 
not  been  asked  to  come,  but  is  shewn  to  haye  oome  yoluntarilj  for  the 
purpose  of  effecting  the  compromise,  for  then  he  is  neither  safe  on  the 
ground  of  a  publidj  nor  priyately  interposed  authority.  On  which 
ground  it  is  also  rightly  contended  that  he  who  has  come  to  any  place 
for  the  purpose  of  marrying,  or  conducting  a  funeral,  or  for  the  cause 
of  religion,  can  be  rightly  arrested  in  coming  and  departing,  and  at  the 
place  itself,  proyided  he  be  not  in  the  yery  act  itself  of  marrying  or 
conducting  the  funeral,  lest  the  solemn  act  shall  be  disturbed :  Pecktu8 
de  jure  tisi,  cap.  5.  num.  12.  Clearly  if  any  one  fear  apprehension  and 
yet  desiring  to  compromise  with  his  creditors,  haye  obtained  from  the 
Princeps,  or  any  one  else  haying  the  power  to  lay  down  the  law,  a 
rescript  of  security  (commonly  called  sAreU  de  corps)  he  cannot  be 
arrested  during  the  time  mentioned  in  tl^e  rescript,  whether  it  haye 
been  seryed  on  the  creditors,  or  not,  although  some  require  there  should 
be  such  seryice :  Bort  van  arreaien,  cap.  4.  num.  31.  And  the  same  is 
the  case  if  he  haye  obtained  a  ^  rescript  of  delay,"  in  which  case,  as  he 
cannot  be  summoned  for  debts  anterior  to  the  rescript,  so  neither  can  he 
be  arrested :  Peckiua  de  jure  siatendi^  cap.  5.  num.  17.  et  cap.  10.  num.  9. 

41.  If  any  one  trayels  beyond  his  domicile,  in  a  strange  place,  either 
for  the  sake  of  appeal,  or  of  carrying  on  another  suit,  whether  as 
plaintiff  or  defendant,  by  the  Boman  law  such  an  one  could  not  be 
summoned  in  such  place  and  during  such  time,  for  another  suit ;  for 
the  right  was  giyen  him  of  declining  such  forum,  and  of  recalling  his 
home :  d.  L  2,  §  legatis  3,  ff.  de  judiciis  (5.  1.).  But  we  can  scarcely 
allow  this  nowadays,  whether  he  could  carry  on  the  suit  by  attorney,  or 
whether  he  was  himself  bound  to  remain  present :  in  which  case  ho 
would  not  be  excused  from  contumacy  if  he  were  prepared  to  satisfy  on 
the  condition  only  that  he  should  not  be  detained  by  arrest,  as  it  has 
been  decided  by  the  Court  of  Holland,  according  to  Bort,  tra>ct.  van 
arresten,  cap.  4.  num.  50.  certainly  with  the  highest  reason ;  for  not  only 
does  it  make  a  great  difference  whether  any  one  is  called  away  by  a 
necessary  duty,  eyen  unwillingly  imposed  on  him,  as  for  the  sake  of  giving 
testimony  or  accounting  for  a  tutelage,  or  whether  he  has  yoluntarily  bound 
himself  by  contract  or  delict,  so  that  he  is  bound  to  make  satisfaction 
to  ayoid  the  penalty  of  contumacy ;  it  must  be  considered  further  that 
the  judges  of  different  places  are  now  not  so  much  under  one  supremo 
Princeps,  who  can  impose  on  one  judge  the  necessity  of  remitting  such 
persons  to  the  forum  of  the  domicile ;  and  eyen  if  they  all  had  to  obey 
one  Princeps,  yet  he  is  so  much  the  religious  custodian  of  our  patri- 
monial jurisdiction  that  these  remits  could  with  much  difficulty  find 
place.  To  which  must  be  added  that  it  is  daily  practice  that  a  debtor 
arrested  by  one  creditor  in  a  certain  place  for  the  purpose  of  carrying 
on  one  suit,  can  be  again  arrested  in  the  same  place,  dui'ing  the  pendency 
of  that  suit,  on  the  petition  of  another  creditor,  which  repetition  of  arrest 
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18  also  wont  to  be  called  in  practice  the  ^  commendcUio  "  or  <^  adlumo  *'  of 
the  arrest ;  so  that  in  that  case  the  bond  of  arrest  is  not  to  be  loosened 
unless  all  parties,  both  those  arresting  in  the  first  instance,  and  '*  com- 
mending "  in  the  second  instance,  are  either  legally  secured  or  satisfied ; 
nay,  indeed,  eyen  if  the  first  creditor  had  not  lawfully  arrested  the  debtor, 
yet  that  would  not,  with  us,  impede  another  creditor  ^  commending,"  or 
anew  arresting  one  illegally  detained;  whether  the  first  arrester  had 
erred  in  the  form  and  mode  of  arrest,  or  was  without  right  of  action  and 
therefore  of  arrest :  Bart  van  arresten^  cap,  2.  mini.  10.  et  foany  following 
sectidu.  For  although  it  is  the  opinion  of  some  that  one  who  has  been 
unlawftdly  arrested,  or  if  lawfully  arrested  has  had  the  arrest  dissolved 
by  public  authority,  after  payment  or  security,  cannot  be  "  commended  " 
by  the  same  person  nor  by  another,  nor  arrested  anew,  until  he  has 
returned  home,  or  at  least  until  such  time  has  elapsed  since  his  discharge 
that  he  could  conveniently  have  departed  from  the  place  of  arrest ;  yet 
it  is  more  correct  to  say  that  he  cannot  be  again  arrested  for  another 
cause  by  the  same  creditor  who  rashly  arrested,  unless  such  a  space  of 
time  had  intervened  between  the  dissolution  and  the  new  arrest  that  he 
could  return  home,  or  at  all  events  go  beyond  the  territory  of  the  judge 
by  whose  authority  he  was  detained ;  and  that,  lest  his  own  groimdless 
citation  and  arrest  should  benefit  the  arrester,  fiut  there  is  nothing 
prevents  one  who  is  not  yet  discharged  being  ''  commended  "  by  another 
creditor,  nor  his  being  re-arrested  who  had,  rightly  or  wrongly,  been 
arrested  by  another  and  again  discharged:  for  if  you  take  the  case 
where  the  arrest  has  been  lawful,  the  vigilance  of  one  creditor  ought 
not  to  take  from  others  the  liberty  of  guarding  also  for  themselves,  nor 
can  what  has  been  done  between  others  injure  me,  or  take  away  every- 
one's own  right  of  citing  in  law  and  arresting.  On  the  other  hand,  if 
you  take  the  case  where  the  first  arrest  has  been  calumnious,  the 
calumny  of  one  ought  not  to  cause  prejudice  to  others  not  parties  to 
suqh  calumny.  In  which  way,  too,  according  to  the  Boman  law, 
creditors  first  put  in  possession  did  not  hinder  others  also  obtaining  the 
like  order,  no  distinction  being  made  whether  the  first  creditors  had 
lawfully  or  calumniously  obtained  the  decree  of  possession :  l.  uU,  C.  de 
bonis  auctor.  jud,  possid.  (C.  7.  72.) ;  I,  cum  unus  12,  ff.  de  reb.  auL  jud, 
po88id.  (D.  42.  5.) ;  Peckius  de  jure  mtendi  cap,  49 ;  Bort  van  arreaien 
cap.  4.  num,  48.  adde  comuetud.  Antwerpice  tit  27.  art  27,  28  et  seqq. ; 
Christinceua  ad  Leg,  Mechliniens,  tit,  2.  art.  40 ;  Anton,  Fabian,  Cod.  lib,  7. 
tit.  20.  defin.  50 ;  Henr.  Kinsclmt  de  reacriptis  gratia^  tra>ctat.  5.  cap.  3. 
in  fine. 

42.  As  regards  students,  that  they  cannot  be  arrested  is  indeed 
generally  laid  down,  as  may  be  seen  in  Berlichius  part  1.  conclus.  75. 
num.  20,  21,  22 ;  Peckius  de  jure  aistend,  cap.  5.  num.  1  et  aeqq,;  Mceviua 
de  arrestis  cap.  8.  num.  do  et  seqq.  But  if  you  consider  the  customs  of 
the  present  day,  and  especially  our  own,  the  detention  of  the  furniture 
of  the  library  is  readily  conceded  for  the  purpose  of  conserving  the 
thing  itself,  and  also  the  detention  of  luggage  belonging  to  students, 
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both  for  rent  due  and  for  the  payment  of  other  debts ;  nay,  if  necessity 
presses,  the  arrest  of  the  students  themselves  is  allowed,  as  the  frequent 
practice  in  this  (Leyden)  University  shews,  whenever  there  is  a.  danger 
of  flight  or  departure,  although,  however,  the  power  of  arresting  persons 
is  granted  with  more  difficulty  than  the  power  of  arresting  things.  It 
is  not  doubtful  also  that  the  students  of  this  University  found  in 
another  province  can  be  rightly  arrested  there  for  a  lawsuit,  and  also  for 
the  purpose  of  strengthening  jurisdiction ;  whether  the  proceeding  is  for 
debt  or  for  a  crime.  For  the  privilege  conceded  by  the  Courts  of  this 
province  to  the  members  of  our  University  cannot  exceed  their  powers, 
nor  can  any  statute  operate  beyond  or  without  the  territory  of  the  statutors. 
But  that  in  Holland  they  or  their  goods  can  be  arrested  by  the  authority 
of  a  non-academic  judge,  for  the  purpose  of  strengthening  jurisdiction, 
so  that  they  should  be  bound  to  litigate  before  the  provincial  Court  or 
before  the  urban  judges  of  the  States  of  Holland,  the  clear  words  of 
art,  39  of  the  Statutes  of  the  Academy  do  not  allow,  and  the  ampliation 
made  on  the  24th  of  March,  1662,  which  lay  down  that  students  and 
other  members  of  the  University  are  bound  to  litigate  in  civil  and 
criminal  cases,  whether  as  plaintiffs  or  defendants,  nowhere  else  than 
before  the  Academic  tribunal ;  whether  the  dispute  was  between  students 
only,  or  between  students  and  citizens;  but  a  few  cases  being  thero 
excepted.  These  privileges  could  not,  however,  be  preserved  for  them, 
if  by  an  arrest  of  persons  or  things  elsewhere  made,  they  could  be 
compelled  to  take  up  the  lawsuit.  And  since  this  right  of  forum 
is  so  very  peculiar  to  students  themselves,  that  it  did  not  belong  to 
their  children,  nor  their  widows  after  their  death,  d.  ampliaL^  it  would 
be  in  vain  that  anyone  should  wish  to  asseiH;,  on  the  ground  of  tho 
privilege  of  students,  that  any  right  attaches  to  their  parents  visiting 
them,  whereKy,  when  they  cannot  be  arrested  in  the  place  where  they 
visit  their  children  who  are  studying,  imless  they  had  contracted  there, 
or  promised  to  pay  there,  as  Peckius  thinks,  de  jure  sietendi  €ap«  5. 
num,  3;  Berlichiu8  part  1.  conclus.  75.  num.  10,  11,  whose  opinion  in  any 
case  rests  on  a  foundation  not  received  with  us,  that  students  cannot  be 
arrested  for  their  debts  in  the  place  where  they  stay  for  the  purpose  of 
study. 

43.  But  most  of  all  are  legates  of  foreign  nations,  sent  to  other 
nations,  safe  from  apprehension ;  for  many  contend  that  their  persons 
are  so  inviolable  by  the  law  of  nations,  that  neither  in  civil  or  criminal 
matters  can  they  unwillingly  submit  to  trial,  whether  for  themselves,  or 
those  belonging  to  them,  for  even  the  legates  of  the  munidpia  had,  ac- 
ceding to  Roman  law,  the  right  of  recalling  their  home,  L  2.  §  legatts  3, 
ff.  de  judiciis  (D.  5.  1.).  The  consequence  of  which  is  that  those  who 
cannot  be  forced  to  litigate  cannot  either  be  forced  to  suffer  arrest  for 
the  sake  of  a  suit,  for  the  purpose  of  preserving  a  thing,  whether  the 
arrest  be  of  themselves  or  of  their  things ;  lest,  while  they  altercate  as 
to  their  private  matters,  they  should  more  slowly  or  more  negligently 
deal  with  tho  public  matters  they  were  sent  to  perform ;  and  lest  any 
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handle  should  be  giyeu  for  complaints  that  the  rights  and  immunities 
of  embassies  were  in  any  degree  violated,  because  it  often  happens  that 
complaints  made  by  legates,  according  to  their  dispositions,  of  injuries 
yery  ofben  feigned  or  arising  in  their  minds  unreasonably,  by  some  later 
interpretation,  are  carried  in  a  too  angry  spirit  to  their  masters,  and 
give  a  handle  for  jealousies,  and  disagreements,  and  wars  between 
friendly  and  confederated  peoples ;  for  the  violation  of  legates  is,  at 
all  times  and  by  all  law,  numbered  amongst  the  just  causes  of  making 
war,  as  I  have  more  fully  said  in  my  treatise  de  jure  militari  cap,  1. 
num,  25.  Something,  however,  can  be  argued  from  the  ground  of  reason 
And  by  the  law  of  nations  concerning  the  question  whether  legates  can 
or  cannot  be  summoned  on  private  contracts  made  during  the  time  of 
their  embassy:  on  which  point  see  a  long  contention  in  Bort  tract,  de 
arrestis  cap.  4.  num,  6  et  multia  seqq,;  where  he  both  gives  complaints 
of  a  legate  himself  and  a  full  response  of  the  provincial  GouiHi.  Also 
see  Hugo  Grotiua  de  jure  heUi  et  pads  lihr,  2.  cap,  18  num,  4  et  seqq.; 
Peckius  de  jure  sisiendi  cap,  5.  num,  9  ;  Berlichiua  part  1,  concl,  75.  num, 
26,  27  ;  Wolfgangus  Textor  synopsi  juris  gentium  cap.  14.  num,  43  et 
seqq. ;  McBvius  de  arrestis  cap.  8.  num,  114  et  seq.  By  a  certainly  most 
prudent  decree,  for  the  sake  of  removing  all  doubt,  and  for  preventing 
All  handles  for  complaints,  it  was  laid  down  by  the  Courts  of  federated 
Belgium,  that  legates,  whether  fulfilling  the  office  of  their  legacy  in 
Belgium,  or  passing  through  Belgium,  and  their  followers  and  officers, 
should  not  be  boimd  by  the  chain  of  arrest,  nor  should  their  goods 
be,  on  account  of  debts  contracted  during  the  embassy,  but  that  they 
should  safely  go,  stay,  and  return  to  their  homes  without  any  fear  of 
apprehension.  Nor  can  this  seem  a  serious  thing  for  the  inhabitants 
pf  Belgium,  for  any  one  thus  publicly  warned  ought  to  decide  for 
himself  whether  he  thinks  credit  should  be  given  to  legates  not  buying 
with  ready  money :  Placito  Ordin,  General,  9  Sept,  1679,  vol,  8.  placit. 
pag.  310. 

44.  Whether  what  has  been  said  concerning  the  legates  of  foreign 
nations  ought  also  to  be  extended  to  those  who  are  delegated  in  the  name 
of  single  provinces  to  the  federated  assemblies  of  federated  Belgium,  as 
the  States  General,  the  Council  of  State,  of  financial  matters,  of  maritime 
matters,  is  not  yet  fully  decided  that  I  know  of ;  the  delegates  themselves 
claim  indeed  this  right,  but  the  Counts  of  Holland  in  fact  opposing  this 
immunity  in  court,  as  can  be  seen  also  in  Bort  de  arrestis  cap,  4.  num, 
20  et  seqq.  For  although  it  cannot  certainly  be  denied  that  they  are 
sent  by  those  clothed  with  authority  in  the  provinces,  in  order  that  with 
other  delegates  of  other  provinces  they  may  treat  of  those  things  which 
seem  to  afiect  the  good  of  the  confederated  nations,  and  therefore  seem 
to  be  not  less  privileged  than  those  sent  by  the  Boman  municipiay  whom  I 
have  said  are  clothed  with  the  right  of  re-calling  home,  according  to 
d.  1, 2,  §  3,  ff,  de  judidis  (D.  5.  1.),  yet  that  in  some  respects  they  differ 
from  the  other  legates  of  foreign  nations  is  apparent  from  what  has 
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been  above  said:  tit.  de  legtbus  num.  12.  (D.  1.  3.  ante).  Add  to  this 
that  that  very  decree  promulgated  as  to  non-arrest  of  legates  and  their 
followers,  officers,  and  goods  in  the  year  1679,  as  I  have  said,  only 
refers,  it  will  be  found,  to  the  persons  of  foreign  legates,  and  by  no 
means  to  the  persons  or  goods  of  those  about  whom  we  are  now  speaking. 
Lastly,  because  the  decree  of  the  States  General,  made  in  the  year 
1653, 27  July,  referred  to  by  Petrua  Bort  d.  cap.  4.  num,  22,  only  claimed 
immunity  for  arrest  for  these  delegates  for  debts  anterior  to  their  lega- 
tion, whereas,  on  the  other  hand,  the  immunity  conceded  to  the  legates 
of  foreign  peoples  was  against  apprehension  for  debts  contracted 
during  the  time  of  embassy.  But  it  is  not  for  me  to  settle  or  rashly 
decide  such  points,  wherefore  I  abstain. 

45.  It  also  obtains  in  many  places  that  two  inhabitants  of  the  same 
province  or  territory  cannot  mutually  arrest  each  other,  or  their  goods, 
in  another  territory.  Thus  two  Brabantines  cannot  mutually  arrest 
each  other  beyond  Brabant :  Peehiiu  de  jure  sist,  cap.  8.  Nor  two  Hol- 
landers out  of  Holland :  nor  two  Ultrajectines  beyond  the  province  of 
Ultrajectina.  And  that  the  inhabitants  of  any  town  shall  not  do  this 
either,  is  laid  down  by  various  statutes  of  towns :  these  it  is  unneoes* 
sary  all  to  name,  but  see  Simon  van  Leeuwen  cena.  farens,  parL  2.  libr,  1, 
cap.  15.  num.  16  et  ieqq. ;  Jtfcevttw  de  arrestis^  cap.  8.  num.  77  et  Bcqq.; 
P.  Bort  on  arrests^  cap,  4.  num.  84,  89-44,  where  he  notes  that  the  privi- 
leges of  the  Brabantines  that  they  shall  not  be  elsewhere  arrested  is  of 
no  force  in  Holland,  lliddlebnrg,  Gotha,  or  Mechlin,  and  that  they  can 
be  rightly  arrested  by  the  inhabitants  of  those  places,  according  to  the 
decree  of  Charles  V.  This  ChristinoBue  also  lays  down :  ad  Leg.  Meek^ 
liniens.  tit.  8.  art.  7.  num.  9  el  seqq.  And  if  any  one  overlooking  the 
disposition  of  the  statute,  arrests  a  fellow-citizen  or  his  goods  else- 
where, for  the  sake  of  beginning  a  lawsuit,  the  judges  of  that  place  will 
not  err  if  they  confirm  the  arrest,  for  they  are  not  bound  by  the  laws  of 
another  territory  which  forbid  such  arrest  of  fellow-citizens;  but  he 
who,  thus  detained,  is  forced  to  litigate,  can  rightly  ask  from  his  own 
judge  to  condemn  his  fellow-citizen  to  loosen  the  bond  of  arrest  imposed 
upon  him  elsewhere  contrary  to  the  prohibition  of  the  statute  of  the 
domicile,  and  renounce  the  suit  elsewhere  commenced,  with  costs,  and 
pay  the  fine  laid  down  by  statute,  viz.,  ten  florins  in  Ultrajectina,  fifty 
florins  at  Leyden :  Statutes  of  Leyden  art.  184 ;  UUrajedina  mihr.  19. 
art.  1 ;  Patdue  Voet  de  statutis  sect.  8.  cap.  2.  num,  7.  It  is  the  practice, 
however,  in  some  towns  to  remit  two  strangers,  not  of  different  but  of 
the  same  province,  one  of  whom  has  arrested  the  other,  to  their  ordinary 
judge,  wherever  the  arrested  party  demands  it.  This,  however,  is  more 
from  reasons  of  comity  than  of  necessity ;  or  more  for  declining  the  too 
great  frequency  of  lawsuits,  which  is  troublesome  to  judges,  and  in* 
jurious  to  citizens  who  thus  suffer  the  delay  of  their  lawsuits :  Boeeboom^ 
costuymen  t>an  Amsterdam,  cap.  19.  art.  29.  But  while  some  make  such 
'*  remission  "  without  being  thereto  obliged,  it  is  agreed  that  others  are 
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bsund  by  mutual  contracts  to  make  such  remission.  Thus  there  is  an 
agreement  between  the  Counts  of  the  Proyinces  of  Holland  and  Ultra- 
jectina  that  if  a  Hollander  arrests  a  Hollander  or  his  goods  on  Ultra- 
jectine  soil,  or  vice  versa  if  an  Ultrajectine  arrest  an  Ultrajcctine  or  his 
goods  in  Holland  territory,  each  shall  be  remitted  to  his  proper  judge, 
the  bond  of  arrest  being  declared  null ;  and  if  it  be  doubted  whether 
each  is  a  member  of  the  same  province,  the  trial  and  consideration  of 
that  point  shall  be  with  him  in  whose  territory  the  arrest  happened ; 
and  lastly,  attendants  and  slaves  are  treated  according  to  the  law  and 
the  domicile  of  their  masters  and  mistresses:  Agreement  between  the 
States  of  Holland  and  Utrecht  22  Aug.  1657,  and  placit.  Ordin.  Soil 
10  Juli  1658.  vol.  2.  placit.  pag.  1159.  In  the  same  way  it  is  agreed 
between  the  Counts  of  Holland  and  Zealand,  that  a  Zealander  shall  not 
arrest  a  Zealander  in  Holland,  nor  a  Hollander  a  Hollander  in  Zealand, 
nor  their  goods ;  a  similar  dissolation  of  arrest,  as  being  null,  taking 
place :  farther  provisional  agreement  hettoeen  Holland  and  Zealand  11  June^ 
1674,  art.  8.  vol.  3.  placit.  pag,  692.  I  may  add  to  this  that  it  has  farther 
seemed  necessary  to  decree  that  a  Zealander  shall  not  arrest  a  Hol- 
lander or  his  goods  or  ships  in  Zealand,  or  vice  versd^  that  a  Hollander 
should  detain  a  Zealander  in  Holland  by  arrest :  unless  any  one  follows 
up  goods  sold  by  him  on  account  of  a  price  not  paid,  or  apprehends 
his  adversary  in  the  very  place  where  the  contract  was  celebrated :  in 
which  case  you  can  force  him  to  take  up  the  lawsuit  there,  all  right  of 
arrest  then  ceasing:  d.  farther  provisional  agreement^  art,  5,  6.  In 
almost  the  same  way  it  is  agreed  that  the  inhabitants  of  the  town  of 
Slusana  in  Flanders  shall  not  apprehend  those  who  have  their  domicile 
in  the  adjacent  territory  (called  the  Free);  and  vice  versa  that  the 
Slusani  shall  not  be  arrested  in  such  territory.  Which  agreement  of 
the  States  (General  has  been  confirmed  by  decree  of  30  April,  1660, 
vol.  2.  placit.  p.  2619. 

46.  These  conventions  do  not,  however,  impede  a  Hollander  arresting 
a  Hollander,  or  his  goods,  in  Ultrajectina,  whenever  he  is  in  flight,  or 
seriously  suspected  of  flight.  And  the  same  should  be  said  concerning 
others :  but  for  no  other  reason  than  that  the  arrested  person  shall  be 
safely  remitted  to  his  own  competent  judge  for  the  purpose  of  taking  up 
the  suit :  it  was  thus  nominately  laid  down  in  the  said  agreement  between 
the  States  of  Holland  and  Utrecht^  art.  8  and  4 ;  Pech'us  de  jure  sistendi 
cap.  8.  num.  7.  Add  what  I  have  said  in  the  preceding  title,  45.  But 
there  is  nothing  on  the  ground  of  these  provincial  conventions  which 
prevents  a  Hollander  ceding  to  an  Ultrajectine  an  action  competent  to 
him  against  a  Hollander,  so  that  the  Ultrajectine  for  the  purpose  of 
carrying  on  the  action  ceded  to  him,  can  there  arrest  the  Hollander- 
debtor  or  his  goods.  For  as  this  cannot  be  found  to  be  expressly  pro- 
hibited, we  must  hold  to  the  disposition  of  the  common  law  received  in 
practice :  Confer  Mcevius  de  arrestis,  cap.  7.  num.  7-10. 

47.  Whether  parents  can  be  iMrested  by  their  children,  I  think  is 
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clear  from  what  has  been  said  as  to  the  verbal  citation  in  law  of  parents, 
viz.,  that  without  permission  obtained  they  cannot  be  arrested  for  the 
sake  of  commencing  a  lawsuit :  but  that  they  can,  when  snch  permission 
is  obtained,  nor  will  it  be  easily  refused,  generally.     That  this  per-* 
mission  was  anciently  obtained  because,  partly,  there  was  then  a  custom 
of  violently  dragging  into  Court,  partly  because  of  motives  of  reverence 
which  did  not  admit  a  defaming  action,  has  been  already  before  shewn. 
As  therefore  of  old,  when  the  liberty  of  summoning  parents  was  granted, 
it  was  free  to  children  to  drag  their  parents,  even  unwillingly,  into 
law,  therefore  there  is  no  reason  why  it  should  not  be  allowed  them 
nowadays  to  apprehend  them  for  the  sake  of  a  lawsuit,  by  special 
consent  of  the  judge:  our  arrest  being  the  nearest  approach  to  that 
ancient  real  citation  in  law,  except  that  the  former  has  the  authority 
of  the  judge  conjoined  to  it,  whereas  the  latter  happened  by  private 
authority:  Bodevburch de jure  conjugum^  tit,  3.  cap,  1,  num.  22;  D. Some^ 
ren  dejure  navercar.  cap.  15.  num,  2. ;  (P.  Bort  on  arrests,  cap.  4.  num,  2. 
dissents) ;  Berlichius,  part,  1.  cond.  74.  num,  10  et  seqq.     It  is  vain  that 
it  is  excepted  that  this  kind  of  citation  is  an  offending  against  reverence 
and  doing  an  injury  to  the  parent :  for  reverence  is  sufficiently  satisfied 
where  there  is  no  citation  without  the  prstor's  permission,  nor  can  he 
be  said  to  do  an  injury  who  uses  his  own  right,  and  pursues  his  debt 
in  the  ways  approved  by  law  and  custom:  as  Carpzovtus  says:  defin, 
forens.  part,  1.  const*  29.  defin,  28.     Nor  does  it  affect  the  point  that  a 
child  is  rightly  disinherited  if  he  were  unwilling  to  release  his  father, 
when  imprisoned  by  another,  on  his  own  fidejussion,  nov.  115.  cap.  aliud 
quoque  3,  §  si  quendibet  8,  and  that  therefore  he  would  much  rather 
seem  to  fall  into  the  vice  of  ingratitude  if  he  himself  were  to  arrest  and 
to  imprison :   for  it  is  one  thing  to  imprison  a  parent  in  gaol,  and 
another  to  arrest  him  for  the  sake  cf  a  suit :  and  therefore  nothing  else 
would  follow  therefrom  than  that  where  others  already  apprehended 
could  be  imprisoned  to  the  end  of  the  suit  if  they  did  not  give  sufficient 
security  as  to  remaining,  such  imprisonment  would  not  be  exercised 
towards  parents,  but  they  would  at  once  be  discharged  when  the  juris- 
diction was  made  firm,  although  perchance  they  had  not  interposed  full 
or  sufficient  security  as  to  remaining.     "Which  also  anciently  obtained 
in  re-al  citation  in  law,  for  whereas  those  summoned  in  law  had  either  to 
go,  or  to  give  suitable  security  as  to  remaining,  the  honour  was  shewn 
to  parents  and  other  conjoined  persons  that  they  could  be  discharged  by 
any  kind  of  surety,  even  if  not  rich :  I,  1.  2.  et  toL  tit,  ff.  in  jus  vocat,  ut 
eant  4xut  saiis  vel  cautum  dent  (D.  2.  6.),  although  this  cannot  be  safely 
admitted  nowadays  in  regard  to  parents,  after  it  became  the  practice 
in  many  places  that  those  arrested  had  always  to  give  security  for  the 
satisfaction  of  the  judgment :  in  which  security  this  privilege  is  nowhere 
found  given  to  parents,  as  I  have  noted  in  tit,  qui  satisd,  cog.  (D.  2.  8. 
post.).    Nor  need  I  say  that  the  words  in  d.  nov.  115.  c.  3,  §  8,  ought  to 
be  taken  civiliter  as  referring  to  those  children  whose  ill  feeling  mani- 
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festly  appeftra  in  not  liberating  tbeir  father  by  their  snretyship  when 
they  conld  easily  do  it :  for  although  children  do  owe  aliment  to  their 
parents,  they  are  in  nowise  bound  to  pay  their  debts  for  them :  Z.  si  quia 
a  liberis  6,  §  parens  quamvis  16,  ff,  de  agnosc,  et  alendis  liberis  (D.  26.  3.) : 
iiL  Cod,  ne  filius  pro  poire  (C.  4.  18) ;  whence  this  cause  of  disinherison 
does  not  appertain  to  daughters:  d.  noveU.  115.  cap.  3,  §  8.  Much  less 
does  the  reason  apply  taken  from  the  "  heneficium  competentm  "  granted 
to  parents,  according  to  §  antepen.  Instit,  de  actionibus  (L  4.  6.).  For 
that  is  a  wrong  opinion  of  very  many,  that  those  parents  cannot  be 
arrested  who  are  armed  with  the  "  benefit  of  competence  :*'  for  although 
these  cannot  be  imprisoned  for  debt,  just  as  if  they  had  exercised  the 
benefit  of  cession,  arg.  /.  1.  G.  qui  hon.  eed.  poss.  (C.  7.  71.),  joined  to 
§  uU.  Instit.  de  action.  (I.  4.  6.),  yet  the  conclusion  drawn  from  cessation 
of  imprisonment  to  the  cessation  of  simple  arrest  is  not  a  correct  one : 
for  arrest  only  happens  that  th^ro  may  be  a  litigation  as  to  the  debt, 
that  it  may  be  known  and  discussed  what  ought  to  go  to  the  creditor 
and  what  remain  with  the  debtor,  that  he  may  not  want,  and  thus  that 
he  should  give  all  that  which  by  the  heneficium  compelentice  he  could  not 
retain  for  himself:  Peckius  de  jure  sistendi,  cap.  5.  num.  18 ;  Mcevius  de 
arrestis  cap.  8.  nttni.  173  et  seqq. 

48.  You  will  in  vain  dispute  the  right  of  arrest  as  to  a  step-mother, 
a  brother,  and  the  like,  because  no  heneficium  competentiw  is  at  all  granted 
to  them,  as  is  fully  proved  by  D.  Someren  de  jure  novercar.  cap.  15. 
num.  2  e^  3;  so  also  is  the  privilege  of  non-arrest  extended  without 
any  foundation  to  nobles,  illustrious  persons,  counts,  commentators,  for 
with  these,  just  because  they  are  better  bom,  more  illustrious,  more 
learned,  good  futh  requires  that  therefore  the  more  should  they 
faithfully  fulfil  their  contracts,  and  not  be  compelled  thereto  by  easier 
or  less  stringent  remedies  than  plebians  are,  if  they  would  respect  the 
splendour  of  their  birth,  and  their  true  nobility,  gained  by  their  merits, 
and  not  contaminate  it  by  denying  or  delaying  the  fulfilment  of  their 
pledged  faith :  M(evius  de  arrestis  cap.  8.  num.  Id  et  seqq.,  the  contrary 
opinion  being  in  vain,  which  is  held  by  Berlichius  part  1.  conclus,  75. 
num.  15.  et  seqq.  ad  num.  20. 

49.  This  is  worthy  of  consideration ;  that  a  debtor  cannot  be  arrested, 
for  the  sake  of  strengthening  jurisdiction,  in  that  place  in  which  the 
suit  has  already  been  commenced  against  him,  by  means  of  an  arrest  of 
his  goods ;  for  since  the  plaintiff,  by  the  arrest  of  the  goods,  has  already 
made  the  defendant  subject  to  that  forum,  so  that  the  suit  commenced 
there  must  be  necessarily  continued  to  its  end,  and  the  defendant  could 
not  for  any  reason,  validly  furtlier  decline  that  forum ;  the  arrest  of 
the  debtor  would  be  useless  and  superfluous  for  an  aim  already  attained 
in  another  way.  Besides  which  it  does  not  behove,  without  there  is 
a  suspicion  of  flight  (as  to  which  ante)  to  do  anything  now  during  a 
lawsuit,  or  to  attempt  a  fuller  execution  before  sentcnco,  without  neces- 
sity :  ai'g.  I.  unic.  per  tot.  ff.  nihil,  innov.  appell.  interposiia  (D.  40.  7.) ; 
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Argentrceus  ad  comuet  Britajm,  art.  122.  Tet  when  an  arrest  is  decreed, 
and  the  lawsuit  thus  commenced  with  the  principal  debtor,  the  creditor 
is  not  hindered  from  arresting  the  surety,  and  beginning  a  lawsuit 
with  him,  leaving  the  principal,  and  vice  versa:  Mceoius  de  arre$ti9 
cap,  8.  num.  40. 

50.  Haying  finished  the  question  as  to  personal  arrest,  it  will  be  more 
easy  and  ready  to  deal  with  arrest  on  things.  It  is  clear,  with  regard 
to  those  debtors,  whom  we  have  already  explained  could  be  arrested, 
that  their  goods  can  be  much  more  bound  by  the  chain  of  arrest, 
because  the  apprehension  of  things  is  more  easily  granted  than  that 
of  persons,  unless  the  things  themselyes  contain  within  themselyes  a 
priyilege  on  account  of  which  it  is  forbidden  to  arrest  them.  And 
although  many  of  those  whom  I  haye  above  warned  you  cannot  be 
arrested,  are  of  that  condition  that  neither  can  their  goods  be  rightly 
arrested,  and  thus  neither  the  things  of  legates^  tutors,  curators* 
procurators,  administrators,  nor  goods  for  the  debts  of  those  who  tako 
care  of  them ;  nor  the  goods  of  a  Hollander  by  a  Hollander  in  Zealand, 
and  vice  versa,  nor  the  goods  of  those  whom  they  call  "  substitutes  of 
the  Court"  (curice  mppositosjy  yet  in  regard  to  some  of  those  above* 
mentioned,  it  obtains  otherwise.  And  thus  the  debtor  of  a  debtor  cannot 
be  rightly  arrested,  though  his  debt  can  generally  be  arrested,  as  has  been 
before  observed:  Mcevius  de  arrestis  cap.  9.  num,  34  et  seqq.;  Bort  van 
arresten  cap.  5.  num,  9  et  aeqq. ;  Peckius  dejure  sist.  cap.  4.  num.  11 ;  Sande 
deds.  Fris.  lihr.  1.  tit.  17.  defin.  1 ;  Lamb.  Gor.  Adversar.  tract.  4,  §  20. 
et  in  annot. ;  Itehuffus  ad  conatit.  regias  torn.  1.  de  literar.  oblig.  art.  6. 
glo88.  3.  num.  63,  64 ;  nor  unconditional  debts  only,  but  also  due  at  a 
particular  day,  in  as  far  as  when  the  day  arrives,  the  debt  is  not  rightly 
paid  against  the  interdict :  Badeluntius  Cur.  Ultraject.  decis.  18.  num.  1 ; 
although  otherwise  the  laws  dictate  that  that  which  is  due  to  another 
cannot  be  demanded  by  a  third  person  without  his  consent :  I.  si  pupilli  6, 
§  ult.  I,  solvendo,  39,  ff.  de  negot.  gestis.  (D.  3.  6.).  So  also  the  goods  of 
pupils,  minors,  madmen,  and  the  like  can  be  rightly  arrested,  so  that 
the  tutors  and  curators  on  whom  it  is  incumbent  to  undertake  the 
defence  of  pupillary  things,  can  be  forced  to  litigate  in  that  place  in 
which  such  goods  are  detained  by  arrest :  Bort  van  arresten  cap.  4. 
num.  47 ;  Mcevius  de  arrestis  cap.  8.  num.  6  et  seqq.;  Simon  van  Leeutoen 
cens.  forens.  part  2.  libr,  1.  cap.  15.  num.  14:.  in  fine, 

51.  Although  moreover,  annual  rents,  and  interest,  and  payments  can 
be  arrested,  Carpzovius  de  fin.  far.  part  1.  canst.  29.  def.  29,  and  with  us 
also,  feudal  goods,  whether  the  suit  were  raised  as  to  feudal  con- 
troversies, or  as  to  other  things  ;  so  that  in  the  latter  case  even  an  ordinary 
judge  to  whom  otherwise  jurisdiction  as  to  feudal  matters  was  denied, 
can  legally  interpose  a  decree  of  arrest  as  on  feudal  things :  instructio 
CuricB  Feudal.  Holland.  7  April,  1661,  art.  8.  vol.  2.  placit.  HoU.  pag.  2648 ; 
yet,  by  a  special  law,  framed  for  avoiding  the  disturbance  of  public 
accounts,  it  has  been  forbidden  that  interest  and  annual  rents  already 
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due,  and  belonging  to  our  debtor,  sboold  be  burdened  with  arrest  in  the 
hands  of  the  qusastors  of  the  treasury,  and  much  less  the  capital  itself ; 
so  that  the  quaostors  are  forbidden  to  obey  an  arrest :  placiL  Ordin.  HolL 
18  Martii  1661,  vol.  2.  p<ig,  2689.  For  almost  the  same  reason  the 
privilege  is  accorded  to  the  Bank  of  Exchange  at  Amsterdam,  that  no 
arrest  shall  be  laid  on  what  is  deposited  with  it  for  the  sake  of  custody, 
whether  directly  or  indirectly,  and  therefore,  not  even  under  agents 
to  whose  accounts  others  money  have  been  transferred  for  the  sake  of 
custody :  Pladtum  Ordin,  KoU,y  in  favour  of  the  Amsterdammers,  16 
Dec.  1670,  which  is  given  by  P.  Bort  on  arrests,  cap.  6.  num,  80.  The 
favour  of  aliment  also  seems  to  have  brought  about  that  when  due  to 
any  one  in  the  future  it  cannot  be  burdened  with  arrest ;  for  no  one 
should  be  rashly  deprived  of  his  daily  aliment,  and  thus  killed,  according 
to  2.  necare  4:,ff,  de  agnosc.  et  alen,  liber U  (D.  25.  8.),  where  it  is  not, 
however,  clear  that  it  was  the  case  of  a  debtor  of  him  who  desires  to 
make  sequestration,  arg.  L  qui  bonis  6,  ff,  de  cess,  bonor,  (42.  8.),  for  from 
the  goods  of  undefended  pupils  possessed  by  the  authority  of  the  judge 
are  to  be  separated,  for  the  pupils,  their  aliment  up  to  the  time  of 
puberty ;  because  it  is  uncertain  as  to  those  who  are  undefended  and 
are  not  able  to  defend  themselves  on  account  of  their  age,  whether  they 
are  really  debtors,  or  are  only  wickedly  alleged  to  be  so :  L  si  pupilltu 
83.  L  uU.  ff,  de  rebus  auctit,  jud.  pass.  (D.  42.  6.) ;  such  ^  puttings  in 
pooflofloioii "  are  not  very  dissimilar  to  our  arrests.  And  although 
appeal  suspends  execution,  yet  from  a  decree  as  to  furnishing  aliment 
it  is  not  allowed  to  appeal,  at  least  not  to  the  end  that  execution  may 
be  postponed:  arg,  I,  ult,  ff.  de  appeU.  recip,  vd  non  (D.  49.  5.).  In 
addition  to  which,  the  last  will  of  the  dying  would  thus  be  subverted, 
where,  in  legating  aliment  to  a  certain  person,  they  were  unwilling  that 
that  aliment  should  be  otherwise  directed ;  this  was  also  the  reason  why 
the  laws  forbad  that  there  should  be  a  compromise  as  to  aliment  without 
a  decree,  nor  did  they  allow  a  decree  to  be  interposed  unless  the  wish  of 
the  deceased  remained  uninfringed  on :  I,  cum  hi  8.  pr.  et  §§  seqq.  ff,  de 
transaction.  (D.  2. 16.) ;  BerlicMus  part  ] .  condus.  74.  num,  48 ;  Carpzovius 
defin.  forens.  part  1.  canstit,  29.  defin,  33.  But  if  aliment  is  due  in  the 
past,  inasmuch  as  they  lose  the  name,  nature,  and  privilege  of  aliment, 
and  inasmuch  as  no  one  is  to  be  supported  in  the  past,  nothing  prevents 
the  arrest  of  such  aliment,  on  the  analogy  of  simple  annual  allowances 
or  payments;  for  that  these  can  be  compromised  without  decree  is 
stated  in  my  tit,  de  transact,  (post  2.  15.), 

52.  In  the  same  way  there  cannot  be  sequestrated  in  federated 
Belgium  the  stipends  or  wages  of  sailors  and  partners  of  sailors,  except 
for  a  debt  contracted  for  clothes,  or  food,  or  house-rent  during  their 
voyage,  and  for  thus,  as  it  were,  paid  aliment,  as  if,  according  to  /. 
legatis  6,^.  de  aliment,  vel  ctbar,  leg.  (D.  3.  41.),  containing  food,  clothes 
and  dwelling:  Pladto  Ordin.  General  et  Ordinum Hollandice,  8  Dec.  1653. 
Vol,  1,  placit  pag,  966.    It  is  more  correct  to  say  that  other  stipends  and 
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salaries  due  to  professors,  ministers  of  the  Gospel,  advocates,  doctors, 
and  others,  can  be  arrested,  not  only  for  the  purpose  of  instituting  a 
suit,  but  for  conserving  the  thing.  But  whether  these  can  be  wholly 
arrested,  or  only  as  to  part,  and  for  what  part,  that  is  a  question  which 
must  be  inquired  into  according  to  the  varying  customs  of  every  region, 
and  decided  according  to  the  manner  of  each  place,  and  therefore  is  left 
to  the  discretion  of  the  careful  and  circumspect  judge.  See  I.  stipendia 
4.  Cod,  de  cept,  rei  judicat<B  (G.  44.  2.) ;  Pedkius  de  jure  nstendi  cap,  5. 
num,  12  ;  Simon  van  Leeutoen  cema.  /or»  part  2.  Ubr.  1.  cap.  15.  num,  29. 
So  in  the  regions  which  are  immediately  subject  to  the  States-Qeneral, 
the  stipends  of  members  of  the  assembly  cannot  be  arrested  except  up 
to  the  half:  Beglemeni  op  de  politieJce  reformaite  in  de  Meyeree  vaWn 
Hertogenbosch  en  andere  quariierenj  1  April  1660,  art  38.  vol.  2.  placit. 
pag.  2614. 

53.  With  regard  to  things  belonging  to  an  estate,  although  it  was 
laid  down  by  the  Boman  law  that  no  one  was  allowed,  before  the  ninth 
day  from  the  death,  to  sunmion  or  in  any  way  disturb  the  heirs,  or 
parents,  or  children,  or  spouse,  or  agnates  or  cognates  of  the  deceased, 
novelL  115.  cap,  hcec  autem  5,  §  1,  yet  if  there  be  a  fear  that  the  inhe* 
tance  will  be  robbed,  the  goods  of  a  debtor  can  be  arrested  by  his 
creditors  even  before  the  ninth  day,  and  before  the  burial  of  the 
deceased,  immediately,  even,  on  the  death  of  the  debtor :  Oroenewegen  ad 
auth,  item  C.  de  aepulchro  violato  (G.  9.  19.) ;  Ohristinceus^  vol,  1,  decia. 
81 ;  ZypcBus  notit.  Jur,  Belgid  lihr.  1 .  tit,  de  in  jus  vocat,  circa  Jin,  But  it  is 
wholly  forbidden  that  the  corpse  of  the  debtor  shall  be  arrested  for 
debt,  and  his  sepulture  impeded,  and  this  under  threat  of  a  very  heavy 
penalty :  all  obligations  of  pledge  or  fidejussion,  or  payments  of  money 
extorted  in  that  manner  being  declared  void :  I,  vlt,  0.  de  sepulchro  vioUxto 
(G.  9.  19.)  d,  novell.  115.  cap,  5,  §  1 :  for  the  remembrance  of  our  human 
condition  demands  that  the  remains  of  deceased  persons  shall  be  buried, 
as.Modestinus  says  in  I,  pen.  §§  conditione  Instit,  (D.  28.  7.)  :  and  so,  on 
the  contrary,  to  deny  the  last  honours  and  repose  to  dead  persons  has 
always  seemed  too  cruel  and  tmjust,  except  in  the  case  of  the  gravest 
criminal-offenders :  d,  U. ;  as  to  which  matter  Peckim  has  gathered 
together  much  in  his  dejure  gistendicap.  5.  num.  23  et  seqq,;  Oroenewegen 
ad  I.  auth,  idem  C,  de  sepulchro  violato  ;  and  that  it  was  laid  down  by 
Gharles  Y.  that  burial  should  not  be  impeded  on  account  of  civil 
debt,  is  testified  by  PeresitM  tit.  Cod,  de  sepulchro  violato^  num,  7,  8,  9, 
who  warns  us,  however,  that  in  various  places,  contrary  to  this  law  so 
supported  by  the  favour  and  highest  reason  of  humanity  and  religion, 
the  unburied  corpses  of  debtors  are  vexatiously  arrested,  until  payaaent 
is  made.  Add  Mceviua  de  arrestis  cap,  8.  num,  225  et  seqq.  But  what 
obtains  as  to  the  corpses  of  those  who,  not  from  the  consciousness  of 
crime,  have  committed  suicide,  I  shall  say  in  my  title  ad  leg.  Cornel,  de 
aicariis  (post,  tit.  488). 

54.  As  to  things  belonging  to  others,  possessed  by  a  debtor,  and 
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whether  they  ca&  be  arrested  by  a  creditor  for  the  sake  of  institnting 
a  siiit  against  the  possessing  debtor :  this  is  a  question  which  cannot  be 
settled  without  having  recourse  to  some  distinctions.  For  if  it  be  so 
entirely  another's  property  that  the  possessor  has  no  right  in  it,  nor  the 
right  of  detaining  it  without  the  owner*s  consent,  as  if  it  be  a  Ftolen  thing 
or  a  thing  possessed  in  violence,  I  think  the  detention  would  be  vain 
and  useless,  whether  it  be  had  recourse  to  for  the  sake  of  conserving 
the  thing,  or  for  the  sake  of  a  suit :  for  this  reason,  that  if  the  owner 
claimed  it,  the  restoration  of  possession  could  not  be  impeded,  lest  one 
person  should  be  oppressed  by  the  hatred  of  another,  against  the  rule 
non  debet  22.  de  reg.  Juris  in  6  (D.  50. 17.) :  and  therefore  that  which  has 
been  raised  as  a  superstructure  on  the  detention  of  another*s  things,  as 
its  foundation,  can  b6  at  any  moment  declared  void,  arg.  /.  hona  fides  31, 
§  1,  ff.  depoeiti  (D.  16.  3.),  and  as  the  pledge  of  others  things  cannot 
subsist  without  the  wish  of  the  owner,  I,  aliena  res,  20,  ff,  de  pignorcU.  act, 
(D.  13. 7.),  and  as  by  a  decreed  ^  putting  in  possession  "  of  the  goods  of  a 
deceased  person  possession  of  neither  the  things  deposited  with,  or 
commodated  to,  the  deceased  can  be  regarded  as  conceded,  because  they 
were  not  the  things  of  the  deceased :  I.  is  cut  5,  §  si  deposita  10,  ff,  ut 
in  possess.  legcU,  velfideic.  serv.  causa  (D.  36.  4.) :  and  as,  lastly,  execution 
would  be  rashly  directed  by  the  apparitor  or  executing  officer  against 
things  belonging  to  others,  or  things  as  to  which  he  doubted  whether 
they  belonged  to  others :  I,  a  Divo  Pio  15,  §  si  rerum  4,  ff,  de  re  judic. 
(D.  42.  1.), — so  neither  can  tbey  be  arrested  for  another's  debt ;  for  that 
there  can  be  a  beginning  to  execution  in  this  way  is  manifest  from  what 
has  been  before  said.  As,  however,  where  there  is  a  doubt,  it  must  be 
presumed  from  possession  that  he  who  possesses  is  owner,  until  the 
contrary  is  proved :  Peckius  de  Jure  sistendi  cap.  16.  num  iUud  vero  indu^ 
hitaium  5,  6  ;  Berlichius  part  1.  canclus,  74.  num.  46 ;  Press.  Everhardus 
consil.  209 ;  Behuffus  ad  constit.  reg.  torn.  1.  de  literar.  chlig.  art.  6. 
gloss.  3.  num.  52  li^  54 ;  Petrus  Bort  de  arrestis,  cap.  5.  num,  31 ;  Mcmus 
de  arrestiSy  cap.  9.  num.  2  et  seqq.  et  num.  16 ;  Simon  van  Leeuwen  cens. 
forens.  part  2.  libr.  1.  cap.  15.  num.  32.  But  if  the  debtor  has  obtained 
a  right  over  such  property  of  another  as  a  right  of  pledge,  or  the  like, 
the  creditor  will  rightly  arrest  such  thing  pledged  by  another  to  his 
debtor:  because  it  will  seem  to  have  been  burdened  with  arrest,  not 
as  another*s  property,  but  rather  as  a  right  competent  to  the  debtor 
over  another's  property,  and  thus  as  something  which  belonged  to  the 
debtor :  in  the  same  way  that  it  is  known  there  can  be  a  pledge  of  a 
pledge  according  to  tit.  C.  si  pign,  pignor.  dat.  sit  (C.  8.  24.),  and  legatees 
and  creditors  ^<  put  in  possession  "  of  the  goods  of  the  deceased  or  of  a 
debtor,  obtained  possession  also  of  the  pledges  given  to  these :  I.  is  cui 
5,  §  sed  et  si  7,  ff.  ut  in  poss.  legat.  (D.  3,  4.) ;  Bebuffus  d.  art.  6. 
gloss.  3.  num.  53. 

55.  Hence  it  can  neither  be  open  to  doubt  but  that  a  creditor  about  to 
proceed  may  arrest  a  thing  common  to  his  debtor  with  another,  the  part 
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indiyidual  ownership  of  which,  at  all  events,  belongs  to  the  debtor :  so 
much  so  that  not  even  on  that  gronnd  is  there  any  impediment  to  the 
arrest  that  perhaps  the  thing  held  in  common  is  in  its  nature  indi- 
visible ;  for  in  that  case  the  whole  thing  may  seem  to  be  burdened  with 
arrest :  arg.  L  is  cut  6,  §  m  ea;  dudbus  11,  ff,  ut  in  poasessione  legator, 
veljideic.  serv,  causd  (D.  86.  4.) :  and  each  owner  of  a  common  thing  can, 
by  the  action  based  on  partnership  {pro  §ocio)  or  for  partition  (communi 
dividundo)^  recover  from  his  partner  whose  delay  gave  occasion  for  the 
arrest,  as  mnch  as  he  lost  by  being  without  the  use  of  his  share : 
Sebuffus  ad  constiL  reg,  torn,  1.  de  literar.  cblig.  art.  6.  gloss,  8.  num,  53. 
Peckius  de  jure  sistendi,  cap.  4.  num.  18;  Mcevius  de  arrestis^  cap.,  9. 
num,  4.  If^  however,  a  share  in  a  ship,  of  which  there  are  many  captain- 
owners  {exercitores)y  be  burdened  with  arrest,  its  navigation  will  not  on 
that  account  be  impeded,  or  at  least  the  other  captain-owners  will  be 
able  to  obtain  a  dissolution  of  the  arrest,  so  that  the  whole  ship  may  go 
on  its  voyage,  on  the  condition  that  on  that  part  of  the  ship,  wherever 
it  be,  and  on  the  gains  thence  arising,  the  claim  of  arrest  will  remain, 
and  the  ship-master  must  give  security  that  he  will,  in  the  name  and  at 
the  risk  of  the  arresting  parties,  protect  that  part  everywhere,  as  bur- 
dened with  the  arrest :  vide  Peckius  dejure  sittendi  cap.  16.  num.  uU. 

66.  In  the  same  way,  although  a  debtor  who  gives  his  goods  in 
pledge  to  another,  is  considered  to  have  lessened  the  right  of  owner- 
ship, yet  as  he  has  not  wholly  ceased  to  be  owner,  it  is  free  to  the 
creditor  to  arrest  such  goods  with  the  creditor  who  possesses  it  by 
right  of  pledge,  whether  for  the  purpose  of  forcing  his  debtor  to  take 
up  the  suit  in  that  place  where  the  thing  is  situated,  or  for  the  purpose 
of  conserving  the  debt :  preserving,  however,  to  the  hypothecary  creditor 
his  right  of  preference  on  the  price  realized  from  such  arrested  thing 
in  the  same  way  that  chirographic  creditors  obtained  "  putting  in  pos- 
session "  of  the  goods  of  their  burdened  and  hiding  debtor,  although 
bound  to  other  creditors  by  right  of  conventional  pledge :  or  in  which 
creditors  who  are  successful  in  a  suit  had  execution  over  the  goods  of 
the  losing  party  bound  to  another  by  hypothec,  the  prior  creditors  in 
both  cases  retaining  their  undiminished  prerogative  by  right  of  pledge : 
L  a  divo  Pio  15,  §  quod  si  res  5,  ff.  de  re  judicata  (D.  42.  1.) ;  Peckius 
de  jure  sistendi  cap.  16.  num,  uU, 

57.  On  the  other  hand  no  one  rightly  detains  his  own  thing  in  arrest, 
unless  for  the  purjK>se  of  vindicating  it  from  an  unlawful  possessor :  in 
which  case,  as  above  stated,  he  can  claim  the  right  of  arrest  even  in  real 
actions.  If,  however,  a  third  party  has  a  right  to  my  goods,  whether 
possessed  by  me  or  by  another,  as  for  instance  a  right  of  hypothec  or 
pledge,  or  the  like,  and  he  becomes  my  debtor  from  another  cause,  there 
is  nothing  forbids  my  arresting  my  own  goods  when  with  me,  by 
authority  of  the  judge,  not  in  as  far  as  it  is  mine,  but  in  as  far  as  a 
right  is  constituted  over  it  as  of  a  third  party ;  for  this  purpose  that 
it  becomes  subject  to  the  jurisdiction  of  my  ordinary  judge  by  virtue  of 
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arrest.  It  Ib  the  same  if  my  creditor,  to  whom,  for  example,  I  owe 
100,  owes  me  other  things  not  admitting  of  compensation:  for  then 
also  I  can  rightly  arrest  with  myself  what  I  so  owe,  that  I  may  draw  to 
my  forum  the  same  debtor  to  me,  from  another  cause :  Peirus  Bort  van 
arresien,  cap.  2.  num.  uU. ;  Simon  van  Leeutoen  cens.  forens.  part.  2.  libr,  1. 
cap.  15.  num.  83. 

58.  It  must  not  be  omitted  to  be  stated,  however,  that  even  if  the 
goods  are  such  as  it  is  not  prohibited  to  arrest,  all  liberty  of  arrest  is 
nevertheless  denied  to  creditors  from  and  after  the  appointment  of  a 
curator  to  the  goods  of  the  hiding  or  the  deceased  debtor:  so  that 
not  even  is  the  execution  commenced  before  the  appointment  of  the 
curator  to  be  conducted  to  an  end,  but  all  are  bound  to  come  to  the 
same  judge  to  contest  as  to  their  right  preference  together  with  the  other 
creditors  of  the  same  debtor :  and  this  is  in  accordance  with  the  Boman 
law  by  which,  when  certain  creditors  were  ^'  put  in  possession,"  the 
other  creditors,  also,  who  did  not  pray  to  be  put  in  possession,  appeared 
to  be  put  in  possession,  as  if  by  a  decree  of  putting  in  possession  framed 
t»  rem  ;  or  at  all  events  they  pray  that  they  may  be  admitted  together 
with  those  first  put  in  possession :  I.  cum  unus  12,  ff.  de  rebus  auct.  jud. 
possid.  (D.  42.  5.)  and  before  the  putting  in  possession  every  one  can  be 
vigilant  for  himself:  but  after  it  not.  "For  it  must  be  known,"  said 
Ulpian  with  Julian,  "  that  this  is  our  law  that  he  who  received  the 
money  due  before  the  goods  of  his  debtor  were  possessed,  although  he 
recovered  it  knowing  and  being  aware  that  it  should  not  be  paid,  need 
not  fear  this  edict :  for  he  was  vigilant  in  his  own  behalf.  He  who, 
however,  received  his  debt  after  the  goods  of  the  debtor  were  possessed, 
is  to  be  cited  for  this  portion  and  to  be  equalized  with  the  other  credi- 
tors, for  he  ought  not  to  snatch  away  from  the  other  creditors  after  the 
goods  were  possessed,  for  then  the  condition  of  all  the  creditors  had 
been  made  equal :"  I.  quod  autem  6,  §  sciendum  7,  ff.  qucB  in  fraud,  cred. 
facia  sunt  ut  restit.  (D.  42.  8.) ;  and  P.  Bort  de  arrestisj  cap.  4.  num.  64 ; 
Anton.  Fabrum  God.  libr,  7.  tit,  32.  defin.  18, 19,  20 ;  Moevius  de  arr.  cap,  8. 
num,  148  et  seqq, 

59.  Whoever  wishes  to  assert,  for  himself  or  his  goods,  immunity  from 
the  burden  of  arrest,  is  bound  to  allege  and  prove  it  immediately  before 
the  contesting  of  the  suit :  for  if  that  is  the  practice  as  to  exceptions 
declinatory  of  the  forum,  I,  pen,  et  ult.  C.  de  exceptionHms  (0.  8.  86.),  it 
necessary  that  the  same  rule  should  be  followed  here  :  since  by  such  an 
allegation  of  immunity  it  is  clear  that  the  forum  and  jurisdiction  of  the 
judge  with  whom  the  arrest  is  made  are  declined :  Pechius  de  jure  sis- 
tendi  cap.  14.  num.  1. :  nor  should  this  immunity  of  arrest  in  respect 
of  persons  and  goods  be  only  alleged  before  him  by  whose  authority  the 
arrest  is  interposed,  but  also,  if  need  be,  if  he  does  not  allow  the  alle- 
gation of  immunity,  complaints  of  violated  immunity  can  be  preferred  to 
that  judge  to  whose  jurisdiction  the  cognition  of  the  cause  is  made  subject 
by  the  arrest,  and  his  help  and  aid  can  be  implored :  lest  the  privileges  of 
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those  who  are  subject  to  him  should  be  oyertnmcd  by  others,  and  allowed 
to  be  trodden  under  foot. 

60.  The  effect  of  a  rightly  interposed  arrest  is  that  during  the  time  it 
is  of  force  there  can  be  no  innovation  as  to  that  which  is  arrested.  And 
therefore  persons  so  arrested  cannot  with  impunity  move  away  from  the 
place  in  which  they  are  arrested :  if  those  who  are  detained  for  a  civil 
debt  do  so  without  the  consent  of  the  judge  or  the  creditor,  they  do 
not  only  incur  the  penalties  of  gaol-breaking,  but  can  be  either  sum- 
moned, within  a  year  from  the  time  of  the  violated  arrest,  for  the 
penalties  fixed  by  statute,  or  can  be  punished  at  the  discretion  of  the 
judge  according  to  the  various  circumstances  of  the  violated  arrest :  and 
moreover  can  be  proceeded  against  as  oontumacioutf :  of  this  all,  see  at 
full  length  P.  Bort  van  arresten^  cap,  7.  nam,  80  et  ieqq,  vsqae  ad  nam, 
42 ;  Mceviua  de  arrestia^  cap.  24 ;  Simon  van  Leeuwen  cens,  forent,  pari,  2. 
libr,  1.  cap,  15.  num,  tilt, ;  P.  Peckius  de  jure  aistendi  cap,  28.  And  if 
there  is  one  pnetor  for  civil  arrests,  and  another  for  criminal  arrests, 
and  a  person  arrested  for  a  civil  debt  has  violated  his  arrest,  he  ought 
to  pay  to  the  prtetor  the  penalty  as  of  a  civil,  and  not  a  criminal,  arrest, 
the  payment  being  as  it  were  to  him  by  whose  authority  the  arrest  was 
made:  this  is  so  laid  down  in  the  Dutch  consuUaiuma  part,  3.  vol,  2. 
conml,  819.  revera  219.  in  fine.  He  who  can  be  proved  to  have  by  fraud, 
or  advice,  assisted  the  flight  and  escape  of  the  arrested  person,  or  to  have 
released  him,  thereby  makes  himself  bound  to  pay  the  whole  debt  for  the 
recovery  of  which  the  debtor  was  detained  :  for  thus  it  obtained  according 
to  the  law  of  Comtantine  that  he  who  allowed  the  debtor  to  be  rescued 
or  taken  away  was  botmd  to  take  upon  himself  the  payment  of  the  whole 
debt :  I,  quotiena  8.  C,  de  exactorib,  tnbut, :  and  even  anciently,  according 
to  the  edict  of  the  praator,  if  anyone  released  another  by  force  who  had 
been  cited  in  law,  he  was  wont  to  be  condemned  in  the  ''  id  quod  interest " 
of  the  thing  to  bo  litigated  about :  I,  pen.  §  1.  jancL  I,  sed  eximendi  4,  ff. 
ne  quis  earn  qui  in  jus  voc,  vi  eximat  (D.  2.  7.) ;  so  much  so  that  if  the 
lurrested  person  return  after  his  escape,  and  submit  himself  to  the  same 
tribunal,  he  will  indeed  escape  the  penalty  of  ordinary  escapers,  and  not 
be  bound  to  pay  the  whole  debt,  d.  I,  pen,  §  docere  2,  ff,  ne  quis  eum  qui 
in  jus  voc,  vi  eximat  (D.  27.)  (although  even  as  to  this  some  writers  are 
of  a  contrary  opinion),  but  will  nevertheless  remain  bound  in  "  id  quod 
interest "  the  plaintiff  by  reason  of  having  made  his  case,  and  the  prose- 
cution of  it,  in  a  measure  slower  and  more  difficult ;  for  the  judge  should 
so  act  in  all  ways  that  the  case  does  not  become  worse  by  another *s 
deeds  :  I.  1,  ff,  de  alien,  jud.  mutand,  causa  (D.  4.  7.) ;  Peckius  de  jure 
sistendi,  cap,  38 ;  ChristincBus  ad  leg,  Mcchliniens.  tit.  3.  art.  8.  num,  4.  et  seqq^ 
et  art,  5.  n.  4 ;  and  much  more  is  this  to  be  laid  down  as  to  a  magis* 
Irate's  officer  (apparitor)  or  gaoler  (commentariensis,  lit,  one  who  makes 
out  a  list  of  prisoners)  who  fraudulently  or  negligently  gives  cause  for 
the  flight :  as  is  more  fully  laid  down  in  the  tit,  de  custod,  et  exhib,  reorum 
(tit.  48.  3.  post). 
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Gl.  If  it  bo  things  wb:cb  bavo  boon  burdoned  with  arrost,  then  as  to 
immovables  tbey  cannot  be  alienated,  during  the  arrest,  by  the  owner  in 
prejudice  of  the  arrestor :  since  the  judge  will  not  grant  his  authority  for 
their  arrest  unless  it  be  made  according  to  the  law  of  the  situation.  As  to 
movables  their  possession  cannot  legally  be  transferred  to  another,  nor  can 
it  be  in  any  way  diverted  by  him  with  whom  they  are  deposited :  so 
much  80  that  if  he  in  fact  transferred  it,  destroyed  it,  or  ceased  to 
possess,  he  is  not  only  bound  to  pay  a  fine,  which  the  officer  making  the 
arrest  is  warned^  in  case  of  diversion,  must  be  exacted  wiihin  the  year 
according  to  the  custom  of  the  tribunal :  Neostadim  curice  mprem,  decis. 
79,  where  he  also  says  to  whom  the  fine  goos :  Bort  van  arreaten,  cap,  7. 
num.  32,  33.  Vid,  Peckius  de  jure  sistendi  cap,  29  &  30 :  but  he  is  also 
bound  to  restore  the  diverted  possession,  and  to  restore  the  thing  to  its 
pristine  condition,  or,  if  he  cannot  do  that,  then  the  *'  id  quod  interest " 
of  him  who  caused  the  arrest  to  be  made,  and  also  of  the  debtor  himself, 
if  he  also  shews  himself  to  be  injured  by  such  diversion:  provided, 
however,  the  fraud  or  the  manifest  negligence  of  the  possessor  appear : 
groot  privilegie  van  Vrouwe  Maria  van  Burgundie  aen  die  van  Holland  d 
Zeeland  14  Martii  1476.  post  med.  vol,  2.  pladi,  pag,  669  in  med, ; 
Peckius  de  jure  sistendi^  cap,  4A ;  ChristincBus  ad  Leg.  Mechliniens,  tit,  3. 
art,  6 ;  P.  Bort  d,  cap.  7.  num,  35  d  36.  That,  however,  movables  thus 
diverted,  and  transfeiTcd  to  another  by  the  will  of  the  owner,  pass  over 
by  right  of  ownership,  is  not  doubtful,  since  movables  have  novradays 
no  following  up.  If  such  things  are  arrested  which  cannot  be  preserved 
by  keeping,  they  may  be  sold  by  the  authority  of  the  judge,  and  it  will 
suffice  if  the  price  which  has  been  realized  in  lieu  of  them  be  kept : 
P,  Bort  van  arresten,  cap,  5.  num,  tdt,  et  cap,  7,  num,  6. 

63.  As  to  debts  arrested  with  the  debtor  of  a  debtor,  the  force  of 
arrest  is  this,  that  the  debtor  cannot  pay  that  which  is  arrested  ;  and  if 
he  in  any  way  pay  without  the  wish  of  the  arrestor  he  cannot  at  all 
prejudice  the  arrestor  by  such  payment,  but  is  afterwards  bound  to  pay 
the  arrestor,  if  successful,  just  as  if  he  hod  paid  nothing  to  his  debtor,  or 
to  another,  at  the  will  of  the  debtor.  Nor  will  he  be  excused  if  he  be 
caused  to  pay  his  creditor  by  fear  of  a  suit :  for  it  was  not  in  the  power 
of  the  creditor  to  sue  his  debtor  for  payment  as  long  as  the  chain  of 
arrest  lasts :  and  the  creditor  who  did  not  so  act,  by  giving  security  or 
paying,  that  the  arrest  was  dissolved,  is  himself  the  cause  why  the 
debtor,  impeded  by  judicial  prohibition  and  the  threat  of  penalty,  could 
not  make  payment :  arg.  /.  ult,  ff,  de  lege  commiss,  (D.  18.  3.) :  and  he  acts 
rightly,  nor  is  he  guilty  of  delay,  who  by  the  authority  of  the  pnetor 
refuses  payment  to  the  prejudice  and  penalty  of  the  creditor :  arg.  I,  ult, 
ff,  quod  quisque  juris  in  alter,  steUuerit  (D.  2.  2.),  so  much  so  that  he  can- 
not even  be  compelled  if  the  creditor  offer  security  as  to  indemnity,  nor 
if  the  arrest  be  abandoned  by  the  arrestor,  as  long  as  judicial  sentence 
has  not  decreed  that  the  arrest  is  abandoned :  vide  Bebuffus  ad  constit, 
reg.  torn,  1,  de  literar,  oblig,  art,  6.  gloss,  3.  num,  64,  65,  66,  67 ;  Peckius 
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dejure  ngtendi  cap.  9.  num.  ult  in  fine;  Bert  van  arresten^  cap.  5.  fttifn.  14 
ei  seqq.  ad  num.  24 ;  where  he  warns  ns,  however,  that  the  Sapreme  Coart 
of  Holland  and  Zeeland,  notwithstanding  the  interposition  of  arrest,  is 
wont  to  force  the  debtor  to  pay,  and  he  also  adds  the  remedies  of  which 
the  arresting  creditors  can  avail  themselves  in  that  case :  num.  25,  26. 

63.  As  to  the  rest,  arrest  has  many  consequences  in  common  with 
verbal  citation  in  law :  since  it  may  be  regarded  as  a  species  of  citation 
in  law.  And  thns  it  interropts  all  prescription  in  respect  of  the  citer 
or  arrestor,  and  it  makes  a  temporary  action  perpetual :  since  he  cannot 
be  said  to  have  been  silent  who  cited  in  law,  nor  he  not  to  have  been 
disturbed  who  has  been  cited :  I.  constitutionibus  38,  ff.  de  Mig.  ei  act 
(D.  44. 7.)  /.  ncul  in  rem  8.  L  4.  in  med.  I.  cum  natissimi  7.  C.  de  prctscript, 
30  vel  40  anmn'.  (C.  7.  89.)  I.  1.  2 ;  G.  de  langi  temp.  prcBmript.  (G.  7. 
83.)  I.  nemo  ambigii  10.  0.  de  acguirend.  et  ret.  pass.  (G.  7.  32.) ;  I.  ut  per- 
fectiua  2.  L  8.  0.  de  annal.  except  (0.  7.  40.) ;  Pechius  de  jure  sixtendi 
cap.  85.  ftunt.  6  ;  Andr.  Oayl.  Ubr,  1.  cbierv.  74.  num.  20.  et  se^.  Similarly 
as  an  arrest  has  an  adjunct  exhibition  of  petition,  it  equally  with  a  verbd 
citation  in  law  induces  a  pendency  and  prevention  of  suit,  so  that  neither 
can  the  defendant  call  an  arresting  plaintiff,  who  is  unwilling,  to  another 
tribunal  as  to  that  cause,  nor  can  the  plaintiff,  if  the  defendant  be 
unwilling,  transfer  the  suit  thus  commenced  to  another  forum,  although 
in  some  places  the  practice  has  prevailed  that  the  plaintiff  can  renounce 
the  suit  conmienced,  and  begin  a  new  suit  elsewhere  even  if  the  defendant 
is  unwilling,  which  I  have  more  fully  discussed  in  my  tit.  de  juriadictione 
(ante^  hk.  2.  tit.  1.)  Add  alio  Peckiua  de  jure  siitendi^  cap.  85.  n.  1,  2,  4 ; 
P.  Bort  de  arreaUB^  cap.  7.  num.  2 ;  Brunnemannua  ad  I.  7,  ff.  de  judieiis 
num.  S ;  Mcsvius  de  arrestis,  cap.  15.  num.  26  et  seqq.  and  ike  ctmmen* 
tatars  cited  by  QratianuB  diseept.  f arena,  cap.  906.  num.  21,  22 ;  Zangerum 
de  exceptumibui  part  2.  cap.  8 ;  Dutch  Consult,  part  4.  cons.  825  or  826 ; 
begins  "  gesden,"  and  consil.  828.  and  part.  5.  consil.  85.  num.  8,  4 ; 
Mynsingerus  cent.  4.  observ.  26.  num.  6 ;  Merula  IQ>.  4.  tit.  40.  e.  3.  num.  21 
in  fine.  But  this  is  only  so  if  the  plaintiff  prosecutes  the  citation,  for  if, 
when  he  had  fixed  a  day  for  the  defendant,  and  that  day  came,  the 
plaintiff  is  absent,  and  if  the  defendant  also  did  not  pay,  or  being 
present  so  prayed  that  the  edict  of  citation  should  be  taken  round,  there 
will  then  neither  seem  to  be  an  interruption  of  prescription,  nor  a  prie* 
vention,  caused  by  a  citation  which  the  citing  party  has  himself  rendered 
illusory  and  inefficacious  by  his  own  absence :  Brunnemannus  ad  I.  7, 
ff.  dejudiciis  num.  8. 

64.  With  us,  however,  and  in  those  places  where  commerce  flourishes, 
an  arrest  does  not  give  to  an  arrestor  a  right  of  hypothec  over  the 
things  detained  by  arrest,  nor  a  preference  over  other  creditors,  unless 
perhaps  in  as  fur  as  the  expenses  of  detention,  if  it  have  been  made  for 
the  sake  of  conserving  the  thing  for  fear  of  diversion :  and  a  second 
arrestor,  or  one  making  a  '*  commendation "  as  they  say,  of  arrest  (see 
ante)  enjoys  the  same  right  as  the  first :  nor  is  a  legal  hypothec  impeded. 
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even  tbat  of  later  creditors :  where,  perhaps,  daring  the  arrest,  the  debtor 
began  to  carry  on  a  tutorship,  to  administer  the  things  of  the  fisc,  so 
that  both  the  fiscus  and  the  future  wards  are  preferent  in  regard  to  the 
things  burdened  by  arrest,  over  even  the  arrester.  This  has  not  only 
been  so  received  on  account  of  the  liberty  of  commerce,  lest  Greditors, 
induced  by  the  hope  of  preference,  should  too  easily  arrest  merchandise, 
to  be  delivered  often  at  its  own  time  and  place,  and  this  to  the  great  loss 
of  commerce ;  but  it  is  also  greatly  so  received  on  aocount  of  the  prin- 
ciples of  the  Boman  law  themselves.  For  an  arrest  is  a  sort  of  pnetoriaa 
mission  in  possession,  by  which,  although  by  the  Boman  law  the  oreditora 
obtained  a  right  of  pledge  in  so  ha  that  the  debtor  could  not,  after  such 
putting  in  possession,  alienate  his  things,  unless  with  such  burden  of 
praatorian  pledge  gained  by  the  creditors,  by  virtue  thereof :  l.  ri  pastquam 
8.  L  qui  legati  5.  (7.  ut  in  posaesa.  Ugat,  (G.  6.  b^,)  joined  to  §  item  si  qui$  6. 
in$tit.  de  action.  (I.  4.  6.)  in  which  respect  a  "  putting  in  possession  "  was 
stronger  than  our  arrest.  Tet  he  who  was  first  put  in  possession  oonld 
not,  on  acount  of  prerogative  of  time,  arrogate  any  stronger  right  to 
himself  than  those  who  afberwards  obtained  such  **  mission  in  possession," 
the  rule  of  law  thus  fedling  which  otherwise  is  received  in  pledges,  that 
he  who  is  prior  in  time  is  also  stronger  in  law :  L  ia  cm  5,  §  qui  prior  8, 
ff.  ut  in  po88,  legat.  (D.  86. 4.)  h  cum  unu8 12,  ff.  de  rebus  auctor.  jud.  posM* 
$eu  vend.  (D.  42. 5.) ;  Peckius  de  jure  sietendi^  cap,  40.  num,  7.  et  per  tit^  A.  1 ; 
McBviua  de  arrestis  cap.  19.  num,  17  ei  seqq.  Although  in  Saxony  and 
neighbouring  places  the  right  of  pledge  and  preference  is  bom,  as  ia 
witnessed  by  Carpzoviue  defin,  foren^  part  1.  eonatit,  28.  defin,  148,  and 
many  authors  cited  by  him. 

65.  In  what  ways,  and  on  what  security  given,  the  chain  of  arrest  is 
loosened,  will  be  stated  in  tit.  qui  aatied,  cogant:'  {poat^  tit,  8).  If  the 
arrester  does  not  prosecute  his  arrest,  and  does  not  issue  the  summons 
on  the  appointed  day,  the  arrested  party  lawfully  prays  absolution  from 
the  instance,  that  the  chain  of  arrest  be  remitted,  and  the  plaintiff  con- 
demned in  expenses,  damages,  and  id  quod  interest :  Inatruct,  Curies  UUrc^ 
ject,  tit,  van  defaut  van  de  eyachera  ;  Waaaenaar  pract,  jud,  cap,  8,  ntttn.  14, 
15.  As  to  more  about  the  dissolution  of  arrest,  see  Mcsoiua  de  arreatia^ 
cap,  25. 

66.  A  citation  in  law,  whether  verbal  or  real,  is  the  beginning  of  the 
institution  of  all  actions :  §  ulU  inatit.  de  posnd  temere  litigant.  (1. 4. 16.), 
if  it  is  omitted,  nothing  which  follows  can  be  valid :  L  prolcUam  4.  C.  de 
aenient  et  interlocution.  (C.  7.  45.)  I.  ea  quca  7.  C,  quomod,  et  quando  judex 
aent,  proferre  deb,  (C.  7.  48) :  so  that  not  even  in  favour  of  one  not  cited, 
and  therefore  not  appearing,  can  a  judgment  given  acquire  force :  for 
that  which  is  done  against  the  law  is  void,  nor  can  it  become  valid  on 
account  of  the  private  utility  of  any  individual  person.  Nor  does  the 
argument  taken  from  the  case  of  a  minor  help  to  the  contrary :  viz,  that 
although  he  is  wanting  in  capacity  to  appear,  yet  if,  not  having  it,  he 
still  appear,  and  obtain  judgment  in  his  favour,  he  can  reap  the  advan- 
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tage :  l.  twn  eo  14.  0.  de  procuraL  (C.  2.  13.)  joined  to  I.  cum  et  4.  C  « 
advers,  rem  judic.  (0.  2.  27.).  For  in  that  case  there  was  not  wanting 
the  necessary  requisite  and  basis  of  trial,  f(»r  minors  who  make  their 
condition  better,  have  a  legal  capacity  to  appear  without  a  curator,  as  is 
said  in  d,  I,  14. 

67.  And  by  this  necessity  of  citation  this  is  gained,  that  he  who  is  cited 
for  one  case  is  not  to  be  compelled  to  respond  to  another,  I.  consennsse  2, 
§  legatis  3,  ff,  de  judiciis  (D.  5. 1.),  because  he  must  not  only  be  present,  but 
ready  to  answer;  for  when  the  plaintiff  comes  prepared,  the  defendant  must 
also  come  prepared,  after  he  has  learned  for  what  cause  he  is  cited  :  Z.  1, 
ff,  de  edendo  (D.  2.  13.) ;  Mymingertu  ceiU,  6.  chservat,  6.  num.  9.  If,  how- 
ever, the  adversary  be  not  cited,  but  is  present,  and  then  summoned  by 
the  plaintiff  answers  over,  and  contests  the  suit,  the  trial  will  be  valid. 
For  since  citation  in  law  ought  chiefly  to  be  made  for  the  reason  that  the 
defendant  bo  not  condemned  undefended,  there  is  nothing  to  hinder  his 
renouncing  this  his  privilege,  and  therefore  undertake  his  defence  before 
the  judge  just  as  if  he  were  lawfully  cited :  arg.  I.  pen,  C.  de  paciis  (C. 
2.  3.) ;  Donellus  ad  tit.  Cod.  de  in  jus  vocando  num.  3 ;  Anton.  Matthceua 
de  judiciis  disput.  6.  thes.  34.  Add  what  I  have  said  above  as  to  a  neglect 
of  legal  form  of  citation. 
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BOOK  n.  TIT.  V, 


HOW  IF  ANY  ONE  CITED  IN  LAW  HAS  NOT  GONE :  OB, 
HOW  IP  ANT  ONE  HAS  CITED  HIM  WHO  SHOULD  NOT 
HAVE  BEEN  CITED,  ACCOBDINQ  TO  THE  EDICT. 


SUMMAEY, 


1.  He  who,  cited,  does  not  appear,  is  to  be  fined ;  the  fine  going  to  the  plaintiff. 

2.  The  fine  ceases  if  it  were  to  plaintitTs  advantage  that  defendant  did  not  come;  or 

if  defendant  was  a  mstio ;  or  was  called  to  a  petty  judge ;  or  was  wrongly 
cited. 

3.  As  to  contumacy  and  its  punishment,  Yoet  refers  to  his  11th  title  of  his  book. 

pogt^  p.  288. 

1.  Hb  who,  being  cited  in  law,  has  not  gone,  is  pnnisbed  by  a  fine  ao-' 
cording  to  tbe  discretion  and  the  jurisdiction  of  the  judge,  whether  he 
be  a  competent  jndge  to  whom  the  citation  was  made,  or  not :  for  if  his 
competency  be  doubtfnl,  he  ought  to  come  so  that  he  might  allege  '*  pri- 
vilege of  the  forum,"  as  more  fully  said  in  tit  de  juriadictione  {antey  tit. 

2.  1.  Part  IL  of  this  translation) :  Z.  2,  jpr.  et  §  1,  /.  h.  L  (D.  2.  5.)  I  n 
quis  ex  5,  ff.  dejudidia  (D.  5.  1.)  Panlus  says  in  d.  Z.  2,  §  1,  Jf.  h.  t,  that 
the  fine  mnst  be  imposed  CLCcording  to  the  jurisdiction  of  the  judge,  fhAiiB^ 
provided  the  judge  had  a  jurisdiction  to  which  the  power  of  imposing  a  fine 
cohered ;  for  to  all  magistrates  the  power  of  fining  was  not  given :  I  aliud 
fraua  est  131,  ff.  de  verb,  signif.  (D.  50.  16.)  l.  conversine  2,  §  ult.  ff.  de 
judiciis  (D.  5.  1),  nor  had  all  power  to  fine  to  the  same  amonnt:  I.  uU.  O. 
de  modo  mulctarum  (C.  1.  54.)  The  fine  went  to  the  plaintiff  citing,  who 
seems  to  have  an  action  in  factum  accommodated  to  him  (t.0.,  to  meet  the 
facts  of  the  particular  case)  for  its  recovery :  arg.  I.  si  per  5,  §  in  eum  1, 
ff.  ne  quis  eum  qui  in  jus  voc.  vi  eadm.  (D.  2.  7) ;  for  if  the  penalty  went  to 
the  injured  plaintiff  when  the  defendant  was  released  by  violence,  why 
should  it  not  then  also  when  the  defendant  has  not  come  ?  For,  cer- 
tainly, he  seems  more  to  contemn  the  office  of  the  prsetor  who  has 
escaped  by  violence,  than  he  who  simply  neglected  to  come.  As  bearing 
this  out,  note,  that  the  penalty  ceases  if  it  were  to  the  advantage  of  the 
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plaintiff  that  his  adversaiy  did  not  oome :  L  2,  in  fine  ff,  h,  t,  (D.  2.  5.) 
which  cessation  wonld  not  be  so  if  the  fine  were  not  to  be  applied  to  the 
plaintiff.  Not  repugnant  to  this  is  what  is  written  in  I.  pen,  C,  de  modo 
mulctarum  (C.  1.  54.),  that  the  exact  gains  from  fines  ought  to  be  imme- 
diately paid  over  to  the  public  treasury :  since  that  must  be  taken  as 
applying  to  fines  and  penalties  levied  on  account  of  public  or  popular 
crimes,  not  at  all  as  to  those  for  which  there  was  a  condemnation 
for  just  cause  in  priyate  matters,  as  is  manifest  from  the  whole  of  this 
book  n. 

2.  The  exaction  of  the  fine  ceases  if  it  were  not  to  the  advantage  of 
the  plaintiff :  if  any  one  has  not  come  on  account  of  rusticity :  or  when 
he  was  called  to  a  petty  judge,  or  if  he  were  such  an  one  that  he  could 
not  be  called  by  edict :  I,  2,  in  fine  ff.  h.  t.  (D.  2.  5.)  arg.  I,  quod  n  3,  §  n 
qai8  l,ff.ne  quis  eum  qui  in  jus  voc.  vi  exim.  (D.  2.  7.) 
'  8.  The  plaintiff  when  the  defendant  was  unable  to  satisfy,  could  also 
obtain  "  mission  in  possession  "  of  his  goods :  {.  scUiaque  19,  ff.  de  in  jus 
voc.  (D.  2.  4,  ante.)  As  to  contumacy  and  its  punishment,  both  according 
to  Roman  and  to  our  moderii  law,  I  shall  speak  more  fully  in  tit  XI. :  n 
quis  caution,  in  jud,  sist.  caus.  fact,  (post.) 
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TITLE  VI, 


THOSE  WHO  ABE  CITED  MUST  00,  OB  SATISFY.  OB  OIYE 

SECUBITY. 


SUMMARY. 


1.  He  who  gives  Buitable  eeourity  for  appearance  avoids  fine.    Bejection  of  suitable 

security  exposes  to  action.    Among  relatiTes,  strict  security  not  so  much 
insisted  on. 

2.  Because  ^e  do  not  deal  so  strictly  with  relatiyes  as  with  Mends. 


1.  Hb  who  is  cited  in  law  aroids  the  fine  mentioned  in  the  preceding 
title  if  he  giyes  security  that  he  will  appear  on  a  certain  day,  giving 
Boreties  snitable  both  as  regards  facility  of  sununonsing  and  as  to  means : 
Z.  l^ff,  h.  t  (D.  2.  6.),  L  l,ff.  ai  quia  injiuvoe.  non  iverit  (D.  2.  5.),  as  to 
which  more  folly  in  title  VIII.  qui  aatia,  cog.  (post,  tit.  2.  8.)  If  any  one 
rejects  a  suitable  surety  when  proferred,  he  will  be  liable  to  him  (the 
surety),  and  to  the  principal  debtor,  in  au  action  of  injury :  I,  si  vero  5, 
§  1,  jf.  qui  satisd,  cog.  (D.  2.  8.)  Just  as,  on  the  contrary,  when  related 
persons  litigate  among  themselves,  if  they  refuse  to  admit  any  such  offered 
surety,  they  are  fined  in  50  aurei :  L  1,  2.ff.  h.  t,  (D.  2.  6.),  I,  fidejussor  2, 
§  prmtor  ait  2,  ^t  satisd.  cog.  (D.  2.  8.), .  which,  however,  is  only  to  be 
taken  as  to  those  sureties  who  are  considered  as  insufficient  in  means : 
for  if  they  are  unstiitable  in  respect  of  facility  of  summonsing,  they 
would  not,  even  as  among  kinsmen,  be  considered  suitable :  arg.  L  pen. 
ff.  h.  t.  (D.  2.  6.),  d.  2.  2,  §  2,  et  §  quod  ait  4,  ff.  qui  satisd.  cog. 
(D.  2.  6.) 

2.  The  reason  of  this  exception  seems  to  be,  that  as  we  mist  not 
act  harshly,  but  more  mildly,  with  relatives  in  citing  them  in  law,  e.^., 
not  to  cite  them  without  permission,  so  also  must  we  act  in  exacting 
security  from  them :  even  although  under  this  appellation  of  ^  related 
persons  "  some  fall  to  whom  the  edict  of  citing  without  permission  does 
•  not  apply :  such  as  children  cited  in  law  by  a  parent,  a  wife  by  her 
husband,  a  daughter-in-law  by  a  father-in-law :  I.  item  pro  patrond  2,  ff. 
h.  t.  (D.  2.  6.),  d.  I.  2,  §  2,  /.  qui  satisd.  cog.  (D.  2.  7.) 
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TITLE  VIL 

USS^  ANTONE  BELSASB  WITH  YIOLEKOB  HIM  WHO  IS 

CITED  m  LAW. 


SUMMARY. 


1,  The  penalty  of  releBBizig  one  dted  in  law  is  the  recU  Yalne  of  the  thing  in  litigation. 

If  one  even  teleaaed  one  Boed  "calnmnionsly'*  (i.e^  TezatiooBly  and  nn- 
fonndedl  j)  the  penalty  is  the  aame. 

2.  If  many  release,  each  is  liable  in  BoUdum,    If  one  release  by  means  of  a  third 

person,  he  is  himself  liable.    **  To  release  **  is  widely  oonstmed,  so  as  to  mean 

oauslng  delay  in  appearance  or  loss  of  thing  sued  for. 
8.  The  penalty  ceases  if  the  citation  were  to  a  clearly  incompetent  jndge,  or  of  a 

person  who  could  not  be  summonsed.    Or  if  the  released  party  nevertheless 

came ;  or  a  year  has  elapsed ;  or  the  releaser  dies. 
4.  It  does  not  cease  merely  because  **  fraud  **  (doItM)  is  wanting.    There  must  be  an 

absence  of  blame  (cwlpa)  as  well :  and  therefore  the  presence  of  an  authority. 

If  the  release  was  under  **  error  of  fact,**  such  error  does  not  excuse,  even  if 

no  fraud :  Such  error  excludes  all  notion  of  fraud  (doItisX  but  yet  does  not 

excuse  the  violence  used. 


1.  Lr  ttij  one  release  with  Tiolenoe  any  one  who  is  cited  in  law  he  is 
bonnd  by  a  penal  pretorian  action  in  factum  (t.e^  accommodated  to  facts 
of  case),  to  him  who  cited  him,  not  to  his  heirs,  unless  so  far  as  it  is  to 
their  interest:  1 1,  eiper  5,  §  uU.ff.  h.  t.  (D.  2.  7) ;  the  action  being  to 
get  the  valae  of  the  thing  in  litigation,  althongh  songht  in  calumny 
(t.«.,  ^ezatiously  and  onfonndedly),  the  estimation  of  the  value  to  be 
made  by  the  plaintiff;  and  that  according  to  the  true,  and  not  a  fancy 
price  f  for  in  a  matter  sought  ^  by  calumny  "  this  price  would  probably 
not  rest  on  a  sufficiently  probable  reason :  L  eed  eximendi  4,  §  item  1, 2.  ai 
per  5,  §  in  eum  1,  ff,  h,  U  (D»  2. 7.)  Nor  should  any  one  think,  perchance, 
that  any  one  calumniously  cited  in  law  can  be  rightly  released,  and 
without  fear  of  penalty,  because  he  does  not  &11  under  a  penalty  who 
releases  one  cited  who  should  not  haye  been  cited  according  to  the  edict, 
say  a  parent  or  a  patron:  2. 1,  §  2,  ^.  %•  <.  (D.  2.  7.)  For  the  reason  of  the 
difference  lies  herein,  that  as  the  edict  named  certain  persons  who  could 
either  not  at  all  be  cited,  or  not  without  permission  obtained,  eyery  one 
could  know  &om  the  edict  itself  whether  the  citation  was  lawful,  or 
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oontrary  to  the  edict :  but  no  one  conld  be  certain  whether  a  phintiff 
commenced  a  '' calnmnions "  action,  for  it  was  not  open  to  a  private 
person,  but  to  the  judge  only,  to  determine  that,  and  to  declare  it  by  a 
definitiye  sentence. 

2.  If  many  persons  joined  in  the  release,  the  others  will  not  be  libe- 
rated by  the  satisfaction  made  by  one :  just  as  he  himself  who  is  released 
is  not  freed  from  the  principal  action  eyen  if  the  penalty  is  already  paid 
by  the  releaser :  L  si  per  6,  pen.  L  ulL  ff.  h.  t,  (D.  2.  7.)  Nor  does  it 
matter  whether  he  released  him  himself,  or  throngh  another :  d.  I.  n 
per  5,  pr»  ffi  h  L  (D.  2. 7.),  and  this  word  *'  releasing"  is  here  very  widely 
taken,  so  that  it  also  includes  him  who  causes  delay  whereby  the  person 
cited  in  law  conld  not  come,  so  that  the  day  of  the  action  passes,  or  the 
thing  is  lost  by  lapse  of  time :  L  sed  eximendi  4,  ff,  h.  U  (D.  2.  7.) 

8.  The  penalty  of  releasing  ceases,  if  the  releaser  had  released  one 
cited  to  a  petty  judge,  or  to  a  judge  most  certainly  incompetent ;  or  one 
who  ought  not  to  have  been  cited  under  the  edict ;  or  one  who  was  a 
slave ;  or  who,  although  released,  nevertheless  came ;  or  if  a  year  has 
elapsed  from  the  release ;  or  if  the  person  releasing  have  died :  Z.  1,  §  2, 
I.  2,  3. 1.  6,  §  2,  et  uU.  ff.  h.  t  (D.  2.  7.) 

4.  No  one  will  avoid  penalty  because  he  was  without  fraud,  unless  he 
was  also  without  blame,  and  thus  lawfully  used  violence,  having  a  just 
cause  of  release :  I.  sed  eximendi  4,  §  ulL  ff.  h.  U  (D.  2.  7.),  otherwise  the 
violence  will  be  punished  by  this  part  of  the  edict,  although  fraud  be 
wanting :  L  quod  si  3,  §  uU.  ff.  h.  t.  (D.  2.  7.)  What  if  any  one  released 
him  whom  he  thought  to  be  the  father  or  the  patron  of  the  citer,  and 
whom  therefore  he  considered  cited  contrary  to  the  edict?  Without 
doubt  he  would  be  amenable  to  the  penalty  if  it  were  proved  that  the 
person  were  not  the  patron  or  the  father  of  the  citer ;  and  therefore  the 
violence  would  suffice,  although  the  fraud  ceased ;  for  the  error  of  fact 
would  exclude  fraud :  d.  I.  3,  §  ult.  (D.  2.  7.) 
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TITLE  VIII. 


WHO  ABE  BOUND  TO  GIVE  SEOUBITY,  OB  TO  PBOMISE 

ON  OATH,  OB  MAKE  BE-PBOMISE. 


SUMMARY. 


1.  Peraon  cited  muBt  satisfy  hiB  adversary,  either  by  payment,  oompromise«  or 

security,  &o.  Security  is  of  different  kinds ;  personal,  pledge,  or  oath-security, 
or  personal  re-promise.  The  plaintiff  was  also  required  by  the  Roman  law  to 
give  certain  security ;  but  this  has  ceased  by  the  Dutch  law,  except  that  where 
he  is  a  peregrine,  or  *^  suspect,"  he  must  give  security  for  costs,  and  to  answctr 
in  reconvention ;  or  where  he  is  a  plaintiff  in  arrest,  then  as  to  expenses  of 
arrest,  and  aliment  until  hearing,  if  demanded  by  arresting  officer,  or  arrestee. 
Is  the  surety  also  bound  for  deterioration  of  thing  arrested?  Tee,  if  he  was 
genendly  surety ;  not  if  speoifloally  for  costs.  See  Tit  46. 1. 12.  An  honor- 
able peregrine  plaintiff  if  he  cannot  find  sureties,  may  give  oath-eecurity :  or 
pledge  security ;  or  unimpeaohed  sureties  resident  out  of  the  territoiy. 

2.  Defendant  gives  **  suitable  *'  security  de  nUendOj  f  e.,  to  appear,  and  to  remain  in 

Court  till  the  end  of  the  suit.  Sureties  not  subject  to  the  jurisdiction  of  plain- 
tiff's judge  are  *'  unsuitable :"  so  also  are  women  in  certain  cases,  soldiers  and 
minors :  unless  they  give  security  in  rem  iuam.  In  forced  securities,  defen- 
dants unable  to  give  local  security  can  give  security  elsewhere,  under  con- 
ditions. But  not  in  voluntary  securities.  If  unsuitable  sureties  given, 
regarded  as  no  sureties :  i^:esh  ones  given. 

3.  ^  Unsuitable  **  are  those  of  no  means.    If  it  is  maintained  they  are  of  means,  an 

arbitrator  is  appointed  to  settle  the  point  If  poor  sureties  are  once  accepted, 
they  continue:  for  defendant  is  not  to  be  continually  bothered  to  change 
sureties,  and  plaintiff  lb  himself  to  Uame  for  his  ready  acceptance  of  a  poor 
man.  Poverty  is  no  bar  to  contract  or  to  suretyship ;  but  womanhood  and 
minority  are.  If  rich  securities,  however,  suddenly  and  unexpectedly,  become 
poor,  new  ones  may  be  demanded,  and  given  after  inquiry. 

4.  Formerly  illustrious  persons  and  owners  of  immovables  only  gave  oath-security. 

Nowadays,  however,  all  persons  are  alike  bound  to  give  personal  security,  if 
they  can.  If  defendants  cannot  find  security,  they  give  oath-security  and  take 
oath  of  calumny;as  to  their  inability  to  find  security. 

5.  The  FiBC  and  the  State  only  make  **  re-promise*'  to  remain. 

6.  This  security  de  eietendo  is  more  rare  nowadays.    It  is  more  the  custom  for  a 

peregrine  defendant  to  choose  domicile  in  plaintiff's  territoiy.  Unless  it  is  a 
criminal  proceeding,  or  a  proceeding  in  arrest,  for  in  those  cases  the  security 
must  be  as  to  appearing :  and  subject  securities  must  be  given,  unless  waived 
by  the  plaintiff.    Sureties  having  some  special  privilege  of  forum  may  become 
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competent  on  the  renuncdation  of  such  privilege.  If  plaintiff  does  not  pro- 
secute arrest,  such  arrest  does  not  ipto  /aeto  cease,  but  defendant  prays  its 
dissolution,  and  gets  it  without  security ;  and  gets  costs,  and  id  quod  intereal, 

7.  If  defendant  cannot  find  personal  security,  he  can  give  pledge-security,  depositing 

gold,  &c.  Or  give  oath-security  with  hypothec  of  immovables  at  the  place  of 
trial,  but  not  of  foreign  immovables :  especially  if  these  foreign  immovables 
are  at  a  place  where  "  letters  requisitorial  **  are  refused,  or  where  execution  is 
not,  on  principles  of  comity,  allowed  to  foreign  judgments.  If,  however,  prin- 
ciples of  comity  prevail,  the  judge  may  be  more  yielding ;  and  if  the  defendant 
be  of  honourable  character  elsewhere,  accept  oathnaecurity :  especially  if  the 
arrest  be  more  or  less  vexatious.  On  approved  security,  the  arrestee  is  dis- 
charged, or  unless  he  were  stayed  to  give  evidence :  or  if  the  debt  is  clear  and 
liquid  and  perhaps  already  adjudicated  and  confessed.  For  he  should  then 
pay,  and  not  give  security  jpro  adjudged  payment.  This  would  be  vexatiously 
reopening  decided  cases  under  tbe  guise  of  securityship.  Where  payment  is 
ordered,  satisfaction  in  other  ways  is  insufficient,  and  much  less  is  security  so. 

8.  Voet's  opinion  is  that  in  arrest  for  actions  of  **  injury "  the  arrestee  is  likewise 

discharged  on  security :  whether  the  action  is  fur  apology  or  damages.  Decree 
of  recantation  or  apology  can  be  assessed,  and  surety  condemned  therefor. 
Yoet  mentions  in  prin,  '*  cum  enim,"  &o.,  that  criminal  accusation  for  "  injury  " 
is  not  the  custom  by  the  modern  Dutch  law  (ex  morilms). 

9.  Security  being  rejected  by  the  judge,  as  insufficient  or  non-exigible,  an  appeal 

lies:  or,  if  the  plaintiff  thinks  the  accepted  security  really  insufficient,  he 
may  appeal.  But  if  appeal  is  omitted,  he  cannot  proceed  against  the  judge, 
unless  there  is  fraud.  For  it  is  received  practice  that  a  judge  is  not  liable 
unless  he  decide  fraudulently.  Decrees  as  to  security  are  matters  of  fact,  and 
error  of  fact  is  more  readily  excused  than  error  of  law. 

10.  In  many  places  it  is  the  custom  not  only  to  require  the  defendant  to  give  security 

that  be  will  appear  (de  8igtendo)j  but  also  as  to  satisfying  the  judgment 
(Judicaium  acivi).  But  Yoet  says  nowadays  the  exaction  of  the  latter  is  not 
so  much  in  use  in  many  places  where  commerce  prevails,  unless  in  case  of  a 
peregrine,  a  pauper,  or  one  suspected  of  flight.  But  in  arrest  to  strengthen 
jurisdiction  both  are  taken.  Whether  one  or  both  forms  of  security  is  taken, 
and  how  it  is  to  be  taken,  (kpenda  on  local  custom. 

11.  Differences  between  security  as  to  appearing  and  security  as  to  satisfying  the 

judgment  are:  (a)  the  former  expires  with  the  defendant's  death,  not  the 
latter :  (5)  tbe  former  ceases  with  the  sentence,  not  the  latter.  The  modes  of 
taking  both,  and  the  tests  as  to  their  sufficiency,  are  similar. 

12.  Coheirs  and  partners,  when  sharers  in  a  suit,  are  suitable  sureties  for  each  other 

reciprocally,  as  to  satisfying  the  judgment :  if  otherwise  suitable. 

13.  Parents  cited  by  their  children  must  give  these  securities :  for  the  reverence 

otherwise  accorded  to  them  does  not  extend  so  far  as  to  remit  this  security. 
Tutors  of  minors  and  curators  of  wards,  &c.,  do  not  give  these  securities ;  they 
pledge  the  goods  of  the  minors  for  the  satisfaction  of  the  judgment,  and  this 
even  without  special  decree.  And  are  not  personaUy  liable  in  execution  of  a 
judgment  against  the  wards,  &o. 

14.  The  security  as  to  satisfying  the  judgment  has  three  parts,  (a)  to  satiitfying  the 

judgment  as  to  the  thing  itself;  (6)  to  protect  that  thing;  (c)  to  be  without 
fraud.  As  to  the  **  quantity "  of  these  securities,  that  is  uncertain  at  the 
beginning  of  the  suit.  But  it  Is  certain  at  the  end :  for  then  while  it  is  still 
a  question  whether  judgment  wiU  be  given,  and  for  how  much:  there  is  a 
judgment  and  tbe  amount  is  a  liquidated  one. 

15.  The  clauses  (6)  and  (c)  of  this  security  have  effect,  and  can  be  proceeded  on,  before 

sentence,  if  thing  is  not  protected,  or  there  ia  fraud.    Clumic  (a),  not  till  a/ttr 
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judgment  After  jadgment,  the  surety  is  liable  for  its  amount  and  oosts, 
and  also  id  quod  interest^  if  decreed.  Surety  only  liable  for  what  specially 
decreed. 

16.  Postponements  of  payments  oonoeded  to  the  defendant  benefit  these  sureties  also. 

But  these  sureties  haye  not  the  benefits  of  order  and  divisbn:  and  this 
whether  they  have  specially  renounced  their  rights,  or  not. 

17.  Sureties  for  satisfying  a  judgment  are»  immediately  on  judgment,  liable  to 

execution  without  any  necessity  for  a  new  suit  on  such  judgment  This  is 
oontrary  to  the  rule  as  to  other  sureties ;  but  Yoet  thinks  it  is  with  reason  the 
approved  practice.  He  shews  why.  Such  surety  has  also  then  recourse 
against  the  principal  debtor,  on  such  judgment ;  and  likewise  executes  on  it 
immediately. 

18.  The  security  as  to  satisfying  the  judgment  ceases  if  the  summons  and  the  nature 

of  the  action,  or  the  person  of  the  plaintiff  or  defendant,  is  thereafter  changed. 
For  such  change  is  virtually' a  change  of  obligation. 

19.  Also  if  the  judge  is  changed.    Is  he  who  was  surety  as  to  the  judgment  before  a 

lower  judge,  bound  for  the  judgment  of  a  higher  judge  on  appeal  ?  This  is  a 
moot  point  Yoet  thinks  if  the  defendant  was  defeated  below,  and  that 
judgment  is  confirmed,  the  surety  is  bound.  If  defendant  won  below,  and 
loses  above  the  surety  is  not  bound,  and  this  whether  he  was  surety  specially 
or  generally.  To  remove  all  doubt,  however,  it  is  safer  to  frame  the  deed  of 
suretyship  to  cover  the  appeal  judgment  as  weU. 


1.  Whokyeb  is  cited  in  law  ought  eitber  to  *'  satisfy,"  that  is,  fulfil  the 
desire  of  the  adyersary,  whether  by  payment,  compromise,  or  other  modes 
in  which  the  adyersary  will  allow  himself  to  be  discharged :  Z.  1,  ff,  h,  L 
(D.  2.  8.) ;  L  pramissor  21,  §  ult  ff.  de  conatiL  pecunia  (D.  13.  5.)    Or  to 
giye  security,  so  that  he  secures  his  adyersary  as  to  the  subject  of  the 
suit,  sometimes  by  satisdation,  sureties  being  giyen,  sometimes  by  pledge- 
security,  sometimes  by  oath-security,  sometimes  by  binding  oneself,  by 
yerbal  re-promise,  for  the  sufficiency  of  his  person,  §  sed  hodie  2  Instil, 
de  satisdation.  (I.  1.  24.)  d.  L  1,/.  h.  t.  (D.  2.  8),  so  that  he  who  cites  is 
in  turn  also  bound  to  interpose  a  guarantee  in  security  of  the  person 
cited.     And  this  lest  trials  should  be  rendered  illusory  by  the  shifts  of 
the  plaintiff  or  defendant :  arg.  L  1,  §  1,  «<  8,  ff.  de  stipul.  prsetoriis 
(D.  46.  5.)    The  plaintiff  gives  security  that  he  will  contest  the  suit 
within  two  months  from  the  time  of  the  issue  of  the  summons,  sometimes 
under  a  discretionary  penalty,  sometimes  under  the  penalty  of  double  the 
damage  done,  the  security  not,  however,  to  exceed  86  solidi:  further 
that  he  will  remain  throughout  the  trial,  even  until  sentence :  new.  58. 
cap.  2.  nov.  96.  cap.  1  (see  more  fully  (Jujadus  ad  d,  nav,  96.)    Lastly, 
that  he  will,  if  defeated,  pay  a  tenth  part  of  the  sum  mentioned  in  the 
summons  by  way  of  expenses :  so  that  this  security  which  obtained  of 
old,  and  in  intermediate  times  had  fallen  into  desuetude,  §  1.  in  fine 
Inst,  depoend  temere  litig.  (I.  4. 16.),  was  reintroduced  by  the  latest  law : 
noveU.  112.  cap,  ad  excludendas  2.  auth,  generaliter  0.  de  episc.  et  clerids 
(C.  1.  8.)    But  in  trials  nowadays,  these  securities  on  the  part  of  the 
plaintiff  have  ceased  to  be  interposed ;  and  if  he  be  a  peregrine,  having 
his  domicile  elsewhere,  or  be  otherwise  "suspect,"  he  is  compelled 
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to  giye  secnriiy  to  the  fdllest  amomit  {ad  summum)  of  the  costs  of  the 
suit,  in  ease  he  should  be  oondemned  in  them,  and  to  enter  on  the  case 
in  reconyention.  This  secnrity  as  to  costs  some  have  called  a  **  security 
to  pay  the  judgment "  (JudiccUum  solvt),  in  so  far  as  it  is  comprehended 
in  the  sentence  of  the  judge  that  the  plaintiff  should  pay  the  expenses  of 
a  suit  rashly  brought  Or,  if  the  plaintiff  dte  the  defendant  in  law  by 
means  of  arrest,  then  he  must  give  security  for  the  costs  of  arrest  and 
for  giving  aliment  to  the  party  arrested,  wheneyer  a  more  careful  arrest- 
ing officer,  or  maker  of  prisoners'  lists  (eommentarien8e8\  or  the  owner  of 
the  buildings  in  which  things  are  deposited  for  public  custody,  or  the 
arrested  person  himself,  should  demand  it :  Peeking^  de  Jure  tistendi 
cap.  42,  num.  5 ;  Neoatadius  Curim  supr,  decis.  1.  in  med, ;  Paulus  Voet  ad 
§  5.  Inatit.  de  saHid.  nu,  2 ;  Wasaenaar^  pract.  jndic.  cap.  1,  num.  64,  65  ; 
Christinsnu,  ad  Leg.  MeMiniena.  tit.  7.  art.  19 ;  Leeuwen^  Cena.  Forens. 
part  2.  libr.  1.  cap.  26.  num.  10 ;  Petrus  Sort  van  arresten  cap.  6.  num.  3 
et  15.  Whether  when  this  security  is  given  as  to  paying  the  expenses  of 
arrest,  the  fidejussor  is  bound,  beyond  the  expenses,  also  in  respect  of  the 
deterioration  of  the  thing  detained  by  arrest,  will  be  treated  of  in  tit.  de 
fidejuasoribus  (poat^  tit.  46. 1. 12.)  [It  is  there  laid  down  that  the  surety 
is  liable  for  deterioration  if  he  be  a  general  surety,  but  not  if  he  were 
simply  surety  for  expenses.— 2Vafi«Z.]  If  a  peregrine  plaintiff  cannot 
find  a  fidejussor  at  the  place  of  trial,  and  yet  is  bound  by  the  custom  of 
the  forum  to  give  security,  especially  in  reconvention,  and  is  of  honour- 
able character  in  other  respects,  it  seems  he  will  be  permitted  to  give 
the  oath-security:  arg.  noveU.  112.  cap.  2.  inatrucHo  Curiae  Brabantinm 
art.  507;  Ckriatinaeua^  ad  Leg.  MechUniena.  tit.  7.  art.  19.  num.  6 ;  Pyrrhua 
Maurua  de  fidejuaaorib.  in  pradudiia  aeet.  3.  cap.  25.  fittin.  21,  or  at  least  the 
pledge-security,  or  fidejussors  of  another  territory  admitted  as  suitable 
in  other  respects :  arg.  I.  aifidejuaaar  7,  §  1,  ff.  h.  t.  (D.  2.  8.) 

2.  The  defendant,  on  the  other  hand,  gives  secnrity  in  divers  modes, 
according  as  he  wishes  to  litigate  by  himself  or  by  an  attorney  :  if  he 
is  ready  to  defend  the  action  himself^  he  interposes  security  to  appear,  if 
the  plaintiff  so  desires  it,  by  which  secnrity  he  promises  that  he  will 
appear  in  law,  and  stop  in  Oourt  to  the  end  of  the  suit,  §  aed  hodie  2. 
Inatit.  de  aaUadai.  (I.  4. 11.)  For  this  purpose  sureties  are  often  given, 
suitable  in  means  and  in  facility  for  summoning,  according  to  the  quality 
of  the  defendant :  I  fid^usaor  2.  in  pr.  ff.  h  t.  (D.  2.  8.)  For  which 
reason  they  are  not  regarded  as  suitable  who  are  not  subject  to  the  juris- 
diction of  him  before  whom  the  defendant  is  to  appear,  whether  they 
dwell  in  the  territory  of  another  judge,  or,  if  resident  in  the  territory  of 
the  same  judge,  are  armed  with  the  privilege  of  a  particular  Court,  unless 
they  renounce  the  privilege  of  that  Oourt  and  submit  to  the  jurisdiction 
of  him  to  whom  the  citation  in  law  is  made :  1. 1,  ff.  n  quia  injua  vocat. 
non  inverit  (D.  2.  5) ;  I.  ai  fidejuaaor  7,  ff.  h.  t.  (D.  2.  8.)  Although  it  is 
necessary  to  give  this  security  as  to  appearance,  to  be  interposed  when 
the  pnetor  orders  it,  yet  if  the  defendant  cannot  easily  furnish  it  when 
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lie  is  summoned,  he  will  be  heard  if  he  is  ready  to  give  security  in 
another  state  of  the  same  proyince,  and  can  interpose  the  oath  as  to 
"calumny  " :  L  si  fidejussor  7,  §  1.  de  dte  8,  §  jubetur  5,  jf.  h,  t,  (D.  2.  8.) 
It  is  otherwise  in  voluntary  securities,  in  which  everyone  should  impute 
it  to  himself  that,  pressed  by  no  need,  he  imposed  on  himself  the  neces- 
sity of  security :  L  si  fidejussor  7,  §  1 ,  jf.  ft.  L  (D.  2.  8.)  Unsuitable  also, 
on  account  of  the  "  difficulty  of  summonsing,"  are  slaves,  filiifamilias,  in 
cases  in  which  no  action  as  to  their  peculium  is  given  them,  women  pro- 
tected by  the  Yellejanian  exception,  soldiers,  minors,  unless  they  give 
security  in  rem  suam,  as  for  their  own  attorney.  And  if  such  unsuitable 
sureties  were  given,  security  does  not  seem  to  be  given,  because  the 
promise  was  not  fulfilled,  whether  in  cases  of  voluntary  suretyship  nor 
in  the  necessary  suretyships  under  the  order  of  the  prsBtor ;  thus  there 
must  be  security  given  anew :  I,  de  die  8,  §  1.  2,  Jf.  h.  L  (D.  2.  8.) ;  L  gtU 
satisdare  S^ff.  defidejuss,  et  mandatorib.  (D.  4G.  1.) 

8.  If  isureties  are  insufficient  in  means  only,  they  can  be  lawfully  dis- 
approved by  the  plaintiff,  and  if  the  defendant  again  assert  that  they  are 
suitable,  an  arbiter  is  to  be  appointed  to  test  the  sureties :  L  si  vero  5t 
§  1.  Z.  arhitrio  9.  I.  si  ab  arhitrio  10,  ff,  h,  t  (D.  2.  8) ;  but  if  they  were 
voluntarily  admitted,  he  who  willingly  admitted  them  ought  to  be  con- 
tent with  them,  nor  can  he  force  the  defendant  to  give  other  new  sureties, 
for  the  defendant  is  not  to  be  every  moment  burdened  with  the  trouble 
of  giving  security,  and  the  plaintiff  must  bear  the  cost  of  his  own  readi- 
ness in,  knowingly  or  unknowingly,  receiving  the  fidejussion  of  such 
securities ;  for  he  ought  not  to  be  ignorant  of  the  condition  of  those  with 
whom  he  contracts:  d.  L  si  ab  arhitorii  10,  §  1,  ff.  h.t.  (D.  2.  8.) ;  Z.  si 
is  8.  in  fine  ff.  ut  in  possess,  legal,  velfideic.  serv.  causa  esse  liceat  (D.  36. 4.) 
joined  to  I.  qui  cum  alio  19^  ff.  de  regul.jur.  (D.  50. 17.)     The  reason  of 
the  difference  is,  that  when  a  poor  surety  is  admitted,  it  cannot  be  regarded 
that  such  satisdation  is  against  the  law,  and  therefore  it  is  neither  vitiate 
nor  null ;  for  nowhere  is  it  found  prohibited  that  a  pauper  may  contract 
with  others,  or  be  surety  for  them,  for  poverty  and  opulence  neither 
increase  the  ability  to  contract,  nor  diminish  it,  nor  change  it    On  the 
other  hand,  however,  slaves,  women,  and  the  like,  are  forbidden  to  inter- 
cede in  law  for  others,  so  that  their  fidejussion  is  disapproved  by  law,  and 
is  thus  vitiate ;  and  it  is  accordingly  considered  that  no  security  has  been 
given :  quotiens  6. 1,  de  die  8,  §  lyff.h.  t.  (D.  2. 8.)  Clearly  if  the  sureties 
were  opulent  when  admitted,  but  meanwhile  a  great  calamity,  and  a  large 
loss  of  estate  has  fallen  upon  them  by  an  unexpected  blow  of  fortune,  on 
the  cause  being  inquired  into  there  will  be  surety  taken  anew,  for  pre- 
torian  stipulations  are  very  often  to  be  interposed  when  the  security  has 
ceased  without  the  fault  of  the  stipulator  i  I.  si  ab  arhitrio  10.  in  fine  ff. 
h.  t.  (D.  2. 8.)  ;  I.  plane  ^ff.ut  in  possess,  legat.  velfideic.  serv.  (D.  36. 4.) ; 
Lprsetoriss  4,  ff.  de  prastoriis  stipulat.  (D.  46.  5.) 

4.  There  are  some,  however,  to  whom  the  necessity  of  giving  security 
as  to  appearance  is  remitted,  and  for  whom  the  oathnsecurity  is  enough. 
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as,  for  instance,  illnstrions  persons,  and  possessors  of  immovables, 
enumerated  in  I,  sciendum  15.  pciasim  ff.  h.  L  [After  stating  the  Boman 
Iftw  to  this  effect,  Voet  adds:]  But  with  as  nowadays  the  possessor 
of  immoyables,  or  of  conspicnons  dignity,  cannot,  on  that  ground  only, 
claim  for  himself  immnnity  from  the  necessity  of  security,  if  he  be  not 
unable  to  give  security :  Oroenewegen,  ad  L  15,  ff,  h.  t.  ;  Berlichiua,  part  1. 
condw.  74.  num.  171 ;  Andr.  Oayl,  de  arrestisj  cap,  4.  num.  15.  Those 
who  cannot  find  suitable  sureties  may  give  oath-seonrity  to  appear,  and 
as  to  the  fact  that  they  cannot  find  suitable  sureties  they  interpose 
the  oath  as  to  calumny:  arg.  novdL  112.  cap,  2.  novell.  134.  necea- 
sarium  9 ;  LdedieS^  §  pen.  ff,  h.  L  auih,  generaJiter  0,  de  episc.  et  deride 
(C.  1.  3.) 

5.  The  Fisc  and  the  State  only  make  answering  promise  as  to  appear- 
ance: Z.  1,  §  M  adfiscum  18;  I.  d  qaando  6,  %1^  ff.ut  legat.  vel.  fiddc, 
aero,  caue,  caiv,  (D.  86. 4.)  Sometimes,  also,  the  clergy  do  so :  vide  I.  cum 
derid  25,  §  1,  L  amnea  83,  §  in  hdc  autem  8.  C,  de  epiec,  et  deride  (0. 1.  3.) ; 
novell,  123.  cap,  d  guiacofdra  21,  §  n  guis  autem  2. 

6.  This  security  as  to  appearing  is  more  rarely  used  in  judicial  pro- 
ceedings nowadays ;  and  in  lieu  thereof  has  succeeded  the  practice  that  a 
peregrine-litigator  cited  in  law  is  forced  to  choose  his  domicile  in  the 
territory  of  the  judge,  that  he  may  be  sought  for  and  cited  there  when- 
ever necessary,  as  Qroenewegen  proves  by  many  authorities:  ad  §  2, 
Inatit,  de  aatiadat.  (I.  4.  11.)     But  it  still  prevails  if  the  proceeding  be  a 
criminal  one,  or  if  there  be  a  real  citation  in  law  by  the  detention  of 
person  or  goods ;  for  the  chain  of  arrest  is  not  sooner  regularly  loosened 
than  when  suitable  sureties  are  given  for  appearance:  sureties  imme- 
diately subject  to  the  jurisdiction  of  the  judge — even  of  an  inferior  one, 
as  of  a  town  or  village — ^before  whom  the  litigation  is,  as  before  said, 
unless  the  plaintiff  wishes  to  be  content  with  peregrine-sureties,  other- 
wise suitable :  Oonsult  Dutch  ConauUationa,  part  1.  cone,  188 ;  Chrialinceua, 
ad  Leg,  Mechlin,  tit,  8.  art.  7.  num,  7 ;  Peckiua,  de  jure  aiatendi  cap,  45. 
num.  14  ;  Ant.  Faber^  Cod.  libr.  2.  tit.  89.  defin.  11 ;  Baddant^  Cur.  TJltra- 
ject.  deda.  66.  num.  ult. ;  Qroenewegen^  ad  1. 7,  ff.  h.  t.  (D.  2. 8.)  If,  however, 
one  having  his  domicile  in  the  place  of  trial  itself  is  not,  on  account  of 
special  privilege  of  forum,  subject  to  the  judge  before  whom  the  suit  is 
brought,  he  will  yet  be  considered  a  suitable  surety  as  to  appearing  if 
he  either  specially  or  generally  renounce  such  privilege  of  the  forum : 
arg.  L  pen,  0.  de  podia  (C.  2.  3.)  ;  I.  1,  ff.  d  guia  in  jua  voc.  non  iverit 
(D«  2.  5.) ;  Jac.  Coren,  ohaerv.  89.  num.  14, 15.    This,  if  he  who  procured 
the  arrest  prosecutes  it;  if  he  does  not  proceed  further  with  the  suit 
within  the  time  fixed  by  the  custom  of  the  country,  or  does  not  press  his 
petition  on  the  appointed  day,  the  force  of  the  arrest  does  not  actually 
vanish  ipaojure  ;  but  the  defendant  will,  without  any  security,  obtain  the 
dissolution  of  the  arrest,  and  an  absolution  from  the  instance,  the  plaintiff 
being  condemned  in  the  expenses  and  in  id  guod  interest:  Wassenaer 
praci.  judicial,  cap.  3.  num.  14,  15 ;  P.  JBorf,  van  arresten  cap.  6.  num.  21, 
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26,  33  in  fine  ;  PeckiuSj  dejure  sistendi  cap.  38 ;  Behuffus^  ad  (xmstit.  regiaa 
torn,  1.  de  literar,  chUg.  art.  6.  glosa.  8.  num.  67. 

7.  If  he  cannot  find  a  surety,  it  seems  he  will  be  permitted  to  giye  a 
sufficient  pledge-security,  at  the  discretion  of  the  judge :  arg.  1. 1,  §  juhet 
autem  9,  ff.  si  collation.  (D.  87.  6.),  a  deposit  of  gold  or  silyer,  or  other 
things,  being  made  in  lieu  of  security.    Nay  the  judge  will  not  unjustly 
allow  an  arrested  stranger  to  giro  oath-security,  together  with  a  hypothec 
of  immovables  situated  at  the.  place  of  trial,  if  he  swear  that  he  cannot 
find  sureties  :  ChristinaBus^  ad  Leg.  Mechlin,  tit.  8.  art.  7.  num.  8 ;  PecktuSy 
de  jure  eiatendi  cap.  45.  num.  S  et  11;  Oroeneteegen^  ad  I.  15,  ff.  h.  t. ; 
BerlichiuSt  part  1.  concha.  74.  nwa.   169|   171 ;  although,  otherwise, 
praatorian    stipulations   (which  this  is)    require    the    interposition  of 
persons,  and  are  neither  satisfied  with  pledges  nor  with  the  deposit  of 
gold,  or  silver,  or  money,  in  stead  of  security :  {.  prmtorise  7,  ff.  de 
prmtoriia  stipulat.  (D.  46.  5.)    But  certainly  an  oath-security,  with  hypo- 
thec of  immovables  situated  in  another  territory,  will  not  seem  sufficient 
for  obtaining  the  dissolution  of  arrest ;  because  arrests,  which  are  now  in 
vogue  for  the  purpose  of  strengthening  jurisdiction,  are,  we  have  said, 
mostly  introduced  for  the  purpose  that  the  plaintiff  may  litigate  at  his 
own  residence,  and  there  recoveor  his  debt  from  the  peregrine,  which  pur- 
pose would  be  departed  from  if  he  was  bound  in  a  new  suit  to  follow  up 
and  excuse  pledges  situated  elsewhere,  beyond  the  place  of  his  domicile. 
The  same  reason  why  sureties  (as  to  anyone's  appearing)  who  are  not 
subject  to  the  jurisdiction,  cannot  be  admitted,  as  has  before  been  said, 
also  manifestly  militates  as  to  not  admitting  pledges  elsewhere  situated, 
especially  if  the  things  be  situated  in  those  places  in  which  it  is  not 
usual  to  grant  '*  letters  requisitorial "  (as  they  are  called),  and  where 
there  is  no  execution,  by  comity,  of  a  sentence  elsewhere  given,  but  where 
the  suit  is  to  be  wholly  instituted  anew  and  ab  ovo^  as  they  say,  as  in 
Gelria :  vide  BadeUmtiua^  Cur.  TJUraj.  decis.  66 ;  Bort,  van  arreeten  cap.  8. 
num.  12.    Certainly,  if  the  amount  of  the  debt  to  be  recovered  is  not  so 
very  large,  and  the  wealth  of  the  arrested  party  at  the  place  of  his  domi* 
cile  is  evident,  and  if,  at  that  place,  judgments  elsewhere  passed  be 
favourably  viewed,  and  if  execution  is  granted  on  such  judgments  else- 
where passed,  and  if  the  person  arrested  is  ready,  by  taking  the  oath  of 
calumny,  to  assert  that  he  cannot  find  sureties,  it  may  not  unreasonably 
be  attempted  whether,  after  contestation  of  the  suit,  the  judge  may  not 
with  sufficient  justice  admit  him  to  give  the  oath-security  in  such  case ; 
because  in  this  conditional  way  the  plaintiff  conducts  the  whole  suit  to 
its  end  at  his  own  home,  and  thus  obtains  the  object  and  scope  of  arrest ; 
and  it  is  always  the  duty  of  a  judge  to  take  care  that  securities  are  not 
exacted  to  a  heavier  measure  than  the  necessity  of  the  case  demands,  lest 
he  aid  the  desires  of  those  who  do  not  so  much  study  to  benefit  them- 
selves as  to  delay  the  dissolution  of  a  frivolous  arrest  and  to  abuse 
imprisonment,  not  for  security  of  detention,  but  for  punishment  and 
vexation :  Andr.  Gayl^  de  arresiia  cap.  8.  num.  11 :  Bort^  van  arreHen 
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cap.  6.  num.  22.  et  ca^.  8.  num,  14, 15.  However  tbat  be,  this  is  clear, 
that  when  ench  security  is  regularly  offered  as  tbe  judge  certainly  ought 
to  think  sufficient,  and  which  the  plaintiff  could  not  lawfully  carp  at  or 
disapprove,  the  arrested  stranger  was  to  be  discharged,  nor  could  he 
before  condemnation  be  incarcerated  for  a  civil  debt.  Thus  was  it  laid 
down  in  the  groot  PrivUegie  van  Vroutoe  Maria  van  Burgundien  aen 
Holland  en  Zeeland  14  Maart  1476,  vol,  2.  placitor.  pag,  669.  fere  in 
med. ;  and  it  is  thus  everywhere  received  in  practice  and  known  to  all, 
with  only  a  few  excepted  cases.  For  he  is  not  to  be  set  free  on  security 
who  was  arrested  to  give  evidence  in  another's  cause,  for  often  he  but  thus 
oalumniously  seeks  delay  and  attempts  to  defer  the  declaration  of  the 
truth  to  another  time,  whereas  by  responding  truly  according  to  the  con- 
scientious dictate  of  his  mind,  or  by  professing  his  ignorance,  he  could 
be  immediately  discharged,  and  relieve  himself  of  the  burden  of  arrest : 
Menochius^  de  arhiirar,  jud,  lib,  2.  oeuu.  308.  num,  26,  27  ;  PeckiuSj  dejure 
sigtendi  cap.  45.  num.  6 ;  Bori  van  arresten  cap,  8.  num,  20.  Nor  is  he  set 
free  on  this  security  who  is  arrested  for  payment  of  a  debt  in  all  respects 
liquid,  as  where  he  has  already  been  condemned  to  pay  it  by  the  sentence 
of  the  judge,  or  has  confessed  that  he  owed  it ;  for  if  for  payment  there 
were  substituted,  without  the  consent  of  the  adversary,  security  farpay^ 
jnent^  it  would  happen  that  obligations  would  follow  on  obligations,  and 
there  would  be  hardly  any  end  to  law  suits,  contrary  to  I.  si  se  nan  ohtulit  4, 
§  ait,  prsetor  3,  ff,  de  re  jud.  (D.  42.  1.) ;  nor  is  it  just  that  suits  once 
settled  by  the  sentence  of  the  judge  or  by  confession,  which  is  equal  to 
judgment,  I.  1,  ff,  de  confessis  (D.  42.  2),  should  be  again  opened  up  and 
renewed  under  the  veil  of  securityship.  And  if  he  cannot  free  his  things 
from  the  bond  of  pledge  who,  when  he  ought  to  pay,  was  ready  to  satisfy 
in  some  other  way  than  by  payment,  according  to  I,  quod  si  non  solvere  10, 
ff,  de  pign,  act,  (D.  13.  7.) ;  I,  item  liberaiur  6,  §  qui  paratus  1,  ff,  quib. 
mod,  pig,  vel  hypoth,  solv,  (D.  20.  6.),  much  less  is  he  to  be  listened  to 
who  does  not  even  offer  satisfaction,  but  only  security,  for  the  purpose  of 
obtaining  his  discharge,  for  it  is  less  to  give  security  as  to  appearance 
than  to  satisfy :  L  1,  ff,  h.  t.  Andr,  Qayl^  de  arrestis,  cap.  11.  num.  8,  9  ; 
Sande,  decis,  Frisic,  libr,  1.  tit,  17.  defin.  2 ;  Wassenaer,  pract,  jud,  cap,  1. 
num.  20 ;  Jacob  SchuUes  ad  Modestin  Pistoris  part,  3.  qusest,  110.  num,  35 
et  seqq. ;  Scharpfius^  cent,  3.  consil,  15.  num,  15  in  fine  ;lBerlichius,  part  1. 
conclus,  74.  nwm,  175,  and  many  others  there  cited. 

8.  Although  some  refuse  this  discharge  from  arrest  to  him  also  who, 
by  means  of  arrest,  has  been  summoned  in  an  action  of  '^  injury  "  by  him 
whom  he  injured,  yet  it  does  not  seem  this  ought  to  be  approved,  for 
since  he  who  has  suffered  an  injury  institutes,  according  to  our  customs, 
no  criminal  accusation,  but  can  only  proceed  civilly  ad  palinodium  (for 
apology),  and  a  pecuniary  estimate  of  the  injury,  nothing  forbids  this 
security  being  admitted  for  obtaining  the  remission  of  the  arrest. 
Whether  you  regard  the  money  penalty,  or  the  act  of  recantation,  it  is 
clear  that  both  debtors  of  the  money  or  the  act,  on  offering  security,  to 
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be  left  to  their  own  discrotion,  are  £ree  from  arrest.  Nor  is  it  doubtful 
tliat  the  act  of  recantation  can  be  estimated  at  a  certain  price,  or  that  a 
surety  may  be  condemned  therefor:  BoeriuSy  deeis.  315.  in  pr,  DtUch 
ConBulL  part.  1.  consil,  180.  vera,  dunkt  voorta.  And  it  wm  thus  decided  in 
UUrajectine  4  June  1674,  and  confirmed  in  appeal;  also  5  July  1679. 
And  thus  it  is  accepted  practice  that  those  criminally  accused,  if  the  pro- 
ceeding be  for  a  fine  and  not  for  corporal  punishment,  may  be  liberated, 
on  security,  from  public  custody,  according  to  MenochiuSj  de  arbitrar.jud, 
lib,  2.  ca»tt.  303 ;  Ja^sdbo  Caren^  eonail.  1. 

9.  If  to  one  who  is  arrested,  and  offers  security,  the  judges  decide  by 
their  interlocutory  sentence  that  a  freeing  from  the  arrest  is  to  be  denied, 
either  because  they  regard  the  security  as  insufficient,  or  because  they 
think  that  in  that  particular  case  the  power  of  offering  security  ceases, 
it  is  free  to  the  defendant  to  appeal  from  such  sentence,  as  continuing 
an  irreparable  injury ;  so  that,  the  cause  being  inquired  into,  and  the 
parties  heard,  the  denied  remission  of  arrest  may  be  adjudicated  on.  For 
as  it  is  not  a  light  lesion  or  injury  that  he  should  be  dragged  into  law 
who  offered  snf^cient  suitable  security,  so  is  it  not  a  less  lesion  and 
injury  that  he  should  be  longer  detained  in  arrest  who  has  already  given 
security  :  I,  si  vera  5,  §  1,  ff,  h.  i.  (D.  2. 8.),  joined  to  I.  ante  sententiam  2,ff, 
de  appeU.  recip.  vel  non  (D.  49. 5.),  I.  arhitr,  d^ff.  h.  t.  (D.  2. 8.)  Dutch  Con^ 
sidtations,  part,  1.  eonsil.  180.  et  part,  5.  consil,  122.  If  however  the  Court 
of  Holland  interposed  a  decree  of  arrest,  but  it  has  not  yet  been  given 
over  for  execution,  the  person  to  be  arrested  may  appeal  from  that 
decree,  nor  is  he  bound  to  expound  his  case  before  the  decreeing  Court, 
but  to  the  superior  judge  on  appeal :  which  is  otherwise  with  inferior 
judges.  See  Bort  on  arrests,  cap,  8.  n,  34  et  seqq,  usgue  adfinem.  But 
if,  when  suitable  security  has  been  admitted  by  the  judge,  and  a  decree 
interposed  as  to  dissolution  of  the  arrest,  the  plaintiff  has  not  appealed, 
and  thus  afterwards  continues  being  damnified,  he  cannot  proceed  for 
indemnity  against  the  judge,  where  the  judge  is  without  fraud :  because 
he  who  pronounces  a  surety  suitable  when  he  is  not  so,  errs  more  in  fact 
than  in  law,  and  in  matters  of  fact  the  most  prudent  are  to  be  condoned : 
arg.  {.  2,  ff,  de  jur,  etfa^si,  ignor,  (D.  22.  6.) :  and  also  because  it  is  received 
in  practice  that  judges  deciding  badly  do  not  make  the  suit  their  own, 
unless  their  deceit  be  manifest :  Neostadius  Ourim  supr,  deds,  61.  See 
more  as  to  appeal  in  cases  of  arrest  in  Mmvius,  de  arrestis^  cap,  21. 

10.  Moreover,  although  by  the  later  Boman  law  a  defendant  himself 
present  ought  only  to  interpose  security  as  to  appearance,  not  as  to 
satisfying  the  judgment,  whether  he  were  summoned  in  a  personal  or  a 
real  action,  §  sed  hodie  2.  Instit.  de  satisdation,  (I.  4.  11),  yet  in  many 
places  it  has  become  the  custom,  and  especially  in  those  in  which  the  ex- 
ercise of  commerce  is  more  frequent, — that  whenever,  by  means  of  arrest, 
any  peregrine  has  been  cited  in  law,  for  the  purpose  of  strengthening  the 
jurisdiction,  the  chain  of  arrest  is  not  otherwise  relaxed  than  if  he  has 
given  security  both  as  to  appearing  and  as  to  satisfying  the  judgment : 
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Beonrity  as  to  appearing  only,  not  sufficing,  lest  otherwise  a  snit  be  pur- 
posely protracted  by  the  arrested  party,  who  has  only  given  secnrity  as 
to  appearing,  and  in  the  meanwhile,  throngh  the  interrening  death  of  the 
party  to  appear,  all  force  of  the  security  as  to  appearing  has  vanished : 
Andr.  Oayly  de  arrestia^  ca/p.  8.  nam,  12 ;  Ohriitinmu,  ad  Leg.  Mechliniens, 
iU.  8.  art.  6.  num.  2  and  3 ;  Petrua  PecktUB^  de  jure  aistendiy  cap.  46.  ntim. 
S  et7  in  fine ;  Petrus  Bort^  de  arreitie,  cap.  8.  num.  4  et  eeqq.  ad  num.  12  ; 
BerlichiuSy  part.  1.  eonclus.  74.  num.  168 ;  Sande,  decis.  Frieic.  libr.  1.  tit. 
17,  def.  2  ;  CarpzotiuSy  defin.  forens.  part  1,  conatii.  30,  defin.  19  in  fine 
et  d.  part  1.  const.  29.  defin.  40.  in  pr.  Although  even  this  security  as  to 
satisfying  the  judgment  is  nowadays  not  so  much  in  use,  unless  one  of 
the  litigants  be  a  peregrine,  or  a  pauper,  or  suspected  of  flight :  Qroene^ 
vsegen  od  §  4,  Inetit.  de  aatiadat.  (I.  4. 11),  and  many  commentators  there 
cited:  Paulm  Voet  ad  %  b.  Instil,  de  satiadat.  num.  2.  Whether  both 
security  as  to  appearing  and  as  to  satisfying  tiie  judgment  are  to  be 
enjoined,  or  whether  security  as  to  appearance  only  will  suffice ;  and, 
generally,  in  what  way  security  is  to  be  given,  must  be  defined  by  the 
usage  of  each  place  in  which  the  dissolution  of  the  arrest  is  sought, 
and  the  security  is  to  be  given ;  arg.  §  pen.  et  ulL  Inat.  de  aatiadat, 
(L  4.  11.) 

11.  Security  to  satisfy  the  judgment  differs  from  security  ''as  to 
appearing,"  not  only  in  this,  that  the  security  as  to  appearing  ceases 
with  the  death  of  the  defendant :  h  ai  deceaaerit  4,  ff.  h.  t.  (D.  2. 8.),  not  so 
that  as  to  satisfying  the  judgment ;  for  payment  can  be  made  after  the 
death  of  the  defendant,  but  a  dead  man  cannot  be  made  to  appear :  arg. 
2. 1.  C.  de  fidejuaaor.  et  mandator.  (0.  8.  41.) ;  but  also  in  this,  that  one 
giving  security  as  to  appearing  is  not  bound  any  longer  after  the 
sentence,  by  force  of  the  security :  but  he  who  has  promised  as  to  sati»- 
fying  a  judgment  remains  always  bound  so  to  satisfy;  which  Ulpian 
means  in  I,  Oraece  8,  §  et  poat  3.  in  fineff.  de  fideafuaaortbua  (D.  46.  1.), 
when  he  distinguishes  between  the  fidejussor  of  an  *'  adjudged  action " 
whom  he  calls  also  the  "  fidejussor  of  the  whole  cause,"  iMid  a  fide- 
jussor of  only  one  suit  being  tried.  And  although  in  a  suretyship  as  to 
satisfying  the  judgment,  not  only  the  defendants  themselves,  but  espe- 
cially the  **  defenders "  of  the  defendant,  are  bound  to  give  security, 
since  no  one  is  understood  to  be  a  suitable  ^  defender  "  of  another  with- 
out this  security :  §  ai  vera  aliquia  4.  6.  Instit  de  aatiad,  (I.  4. 11.)  Even 
if  he  were  a  related  person :  LfiliuafanUliaa  14,  ff,  A.  t.  qui  aaiiad.  (D.  2. 8.) 
cog.  L  exigendi  12.  0.  de  procvraioribua  (C.  2. 13.),  yet,  as  to  interposing 
this  security,  even  plaintiffs  are,  in  a  manner  bound,  as  has  been  said 
before :  and  as  to  this  kind  of  caution  a  title  occurs  in  the  46th  book 
of  the  Pandects ;  and  having  said  before  that  this  security  is  now  still  fre* 
quently  joined  to  the  caution  as  to  appearing,  it  will  not  be  beside  the 
question  to  treat  it  in  this  place :  especially  as  from  what  has  been 
before  laid  down  this  security  can  in  part  be  explained.  In  the  ways  in 
which  the  security  as  to  appearing  ought  to  be  interposed,  and  when  it  is 
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to  be  admitted  as  suitable  or  rejected  as  nnsnitable,  in  those  ways  also 
that  security  which  is  given  for  satisfying  a  judgment  onght  to  be  inter- 
posed, and  estimated  as  sufficient  or  void. 

12.  This  most  not  be  passed  over  without  remark,  that  several  co- 
heirs or  partners,  sharers  in  the  same  suit,  may  give  security  for  each 
other  respectively,  as  to  satisfying  the  judgment,  by  a  mutual  suretyship, 
nor  ought  they  to  fear  being  disapproved  by  the  adversary  if  they  are 
otherwise  suitable  in  means  and  in  facility  of  being  siunmoned :  for  in 
such  case  each  one  is  not  surety  for  himself,  but  each  for  the  other. 

13.  Nor  are  parents  cited  in  law  by  their  own  children  free  from  the 
giving  of  this  security :  it  is  accorded  to  them,  out  of  reverence,  that  they 
cannot  be  cited  in  law  without  permission,  but  nowhere  is  the  necessity 
remitted  to  them  of  giving  '*  security  as  to  satisfying  the  judgment :" 
nay,  they  are  rightly  forced  to  interpose  security  as  to  appearing : 
L  JideftUBor  2,  §  prcBlor  ait  2,  ff.  h.  L  (D.  2.  8.),  L  1,  ff*  in  jus  vocati  ui 
eani  aut  acUis.  vel  cautum  dent  (D.  2.  6.) ;  and  therefore  with  the  greater 
reason  are  they  forced  to  give  security  as  to  satisfying  the  judgment ; 
lest  otherwise  it  should  be  in  their  power  to  render  judicial  proceedings 
commenced  against  them  illusory ;  and  that  this  should  not  happen,  this 
security  has  been  introduced :  2.  1,  §  1,  ff.  de  pr^6toriis  stipulat.  (D. 
46.  5.)  Nor  ought  so  much  to  be  accorded  to  reverence  that,  the 
validity  of  judicial  proceedings  should  bo  prejudiced.  And  although 
children  are  ordered  in  d.  h  Z.,  to  be  contented  with  any  sort  of  surety 
given  as  to  appearing,  yet  that  ought  not,  it  would  seem,  to  be  extended, 
without  a  law  to  that  effect,  to  a  security  as  to  satisfying  a  judgment  : 
Carpzoviua,  defin,  forens*  part,  1  eonstU,  5.  defin.  22.  If,  however,  tutors 
or  curators  of  wards  or  adults,  summoned  into  court,  undertake  the 
defence,  they  are  to  be  burdened  by  no  security  for  the  issue  of  the  suit, 
or  as  to  satisfying  the  judgment;  since  they  themselves  would  never 
have  to  suffer  an  execution  over  their  own  goods  in  satisfiEustion  of  the 
judgment ;  but  liberty  is  given  to  them  to  pledge  for  a  judgment  the  goods 
of  the  mipors,  which  they  administer,  without  even  obtaining  a  decree 
for  that  purpose  :  L  ulL  §  defensionem  8.  C,  de  administrat.  tut,  (C.  6.  37.) 
2.  1,  §  2 ;  arg.  2.  mdgo  28,  ff.  de  adminia.  et  peric,  tutor  (D.  26.  7.) ; 
BrunnenMnnuSf  ad,  d.  L  1.  num.  6 ;  OratianuSy  disc^t,  forens,  cap,  225, 
num,  32. 

14.  That  there  are  many  "  clauses  "  or  *^  parts  "  of  this  security  as  to 
satisfying  the  judgment,  the  Emperor  says  in  §  n  vera  cdiquis  4.  Instit.  de 
Miisdat,  (I.  4. 11.)  And  Ulpian  says  that  it  has  three  clauses  gathered 
in  one :  the  first  of  which  is  as  to  the  judgment,  that  is,  as  to  satisfying 
that  which  is  comprehended  in  the  sentence  of  the  judge ;  the  second,  as 
to  the  thing  to  be  defended,  according  to  the  discretion  of  a  "  good  man ;" 
the  third  is  as  to  fraud,  that  is,  that  firaud  must  be  wanting  and  continue 
so :  I.  judicatum  6.  2.  cum  quaarebaiur  13. 1,  navissima  19,  ff.  judicatum  solvi 
(D.  46.  7).  This  security  contains  in  its  inception  and  at  the  time  of 
its  interposition  an  uncertain  quantity,  inasmuch  as  it  was  then  uncertain 
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whether  the  judge  would,  after  hearing' the  case,  condemn  in  anything  at 
all,  and  if  he  did  condemn,  for  what :  L  jprsBtorim  2,  §  inceriam  2,  ff.  de 
prmtorih  stipul.  (D.  46.  5) :  hut  looking  at  it  at  the  end  of  the  suit,  and 
at  the  time  of  sentence  passed,  it  is  said  to  have  a  defined  quantity : 
pince  it  is  of  force  for  as  much  as  the  judge  pronoimced :  L  judicaium 
wZm(D.  46.7.) 

15.  The  force  of  this  security,  rightly  interposed,  is  that  as  regards 
that  part  which  is  framed  as  to  the  thing  to  he  defended,  and  as  to 
fraud,  it  is  of  effect  even  hefore  sentence,  and  can  he  proceeded  upon,  when- 
ever either  fraud  has  intervened  or  the  thing  is  not  defended  as  a  whole! 
in  the  place  where  it  should  be  defended :  I,  ex  clausula  17.  jund,  L  jam 
tamen  5,  §  uU,  L  novissima  19,  ff.judicatum  soUn  (D.  46.  7.)  But  in  as 
far  as  it  refers  to  satisfying  the  judgment,  it  cannot  be  of  effect  until 
after  sentence,  since,  in  natural  reason,  it  is  uncertain  beforehand  what 
and  how  much  should  be  prayed  for.  When,  then,  the  defendant  is 
condemned,  the  surety  can  be  summoned  on  his  own  promise  for  that 
which  has  been  adjudged, 'and  not  only  thus,  for  the  thing  itself  in  liti- 
gation, but  also  for  the  costs  of  suit,  and  id  quod  interest,  if  this  is  also 
comprehended  in  the  sentence  passed  against  the  defendant,  and,  if  the 
adversary  has  got  judgment  for  it ;  for  the  stipulation  as  to  satisfsustion 
of  the  judgment  was  only  of  force  for  what  the  judge  pronounced,  as  is 
laid  down  by  Ulpian :  Z.  judicatum  9,  ff.  judicatum  solvi  (D.  46.  7.)  ;  and 
for  what  he  decided  :  Z.  pen,  ff,  judicatum  solvi  (D.  46.  7.)  ;  Hippolyiua 
de  Marsiliis  de  fidejussoribus  num,  187. 

16.  Although  postponements  of  pajrment  conceded  by  law  to  the 
party  condemned — e,g,,  the  postponement  of  four  months — attach  also 
to  sureties  for  satisfying  judgmant :  I,  1,  ff.  judicatum  solvi  (D.  46.  7.) 
Z.  uU,  §  uU.  G,  de  usuris  reijudicatm  (0.  7.  54.);  yet  there  are  some  par- 
ticular rules  received  in  practice  concerning  these,  for  they  will  not 
enjoy  the  "  benefit. of  order,"  even  if  they  have  not  nominately  renounced 
their  rights  at  the  time  of  fidejussion.  For  as  this  security  is  injierposed 
for  the  sake  of  the  judgment,  that  it  may  be  carried  out  :L  1,  /A,  ff.de 
prsetorits  slipulationihua  (D.  46.  5.)  \  most  of  all  would  it  be  carried  out 
when  it  has  most  parate  and  prompt  execution ;  it  can  be  seen  from  the 
intention  of  the  prsetor  ordering  security  to  be  given,  that  there  is  a 
tacit  renunciation  of  those  rights  by  which  the  strength  of  the  judg-* 
ment  would  be  retarded.  For  it  is  the  duty  of  the  praBtor  to  interpret 
this  stipulation,  nor  is  the  intention  of  the  contracting  parties  so  much 
to  be  regarded  in  this  kind  of  suretyship  as  that  of  the  praator  himself 
who  orders  it  to  be  taken :  Z.  in  prsetoriie  9,  ff.  de  pr»toriis  stipulat. 
(D.  46.  5.)  So  that  the  contracting  parties  cannot  change  anything  in 
it,  nor  add  nor  detract,  but  must  only  take  the  sense  and  the  law  as  to 
what  has  been  done  in  arriving  at  the  intention  of  the  prsBtor :  Z.  in 
conveiUionalibus  52,  ff,  de  verbor.  dblig.  (D.  50.  16).  And  although  by 
the  Boman  law  if  many  were  sureties  as  to  satisfaction  of  judgment 
they  were  not  without  the  benefit  of  division :  Z.  si  ex  duobus  14.  Z.  ex 
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jndicaHim  16,  /.  judieaium  9ohi  (D.  46.  7.)  Tet  it  Iiss  beeome  the 
practice  that  this  is  almoet  ereiywhere  now  denied  even  to  them,  on  the 
analogy  of  the  benefits  of  ^  order  ** :  AtUom.  Faber,  Cod.  libr.  8.  tit  28. 
d^n.  8  ;  JoJuuu  Fapon^  libr.  10.  tiL  4.  arreti.  1.  ei  in  appendice  d.  tit.  4. 
arrest,  7 ;  Louei  en  sea  arrests  lib.  F,  arresL  23 ;  Dutch  Cans,  part.  3. 
vol.  2.  cons:  18.  num.  1 ;  Groenewegen,  ad  I.  uU.  §  1,  0.  c2e  usiuris  reijudic. ; 
Paitdus  Voet^  ad  §  4.  In^it.  de  fidejussor,  num.  5 ;  BerUdnus^  part  2. 
eondus.  24.  num.  125. 

17.  On  the  same  ground,  that  a  sentence  shall  the  sooner  have  force 
through  this  security,  and  gain  effect,  it  seems  to  have  resnlted  that  yon 
will  find  it  the  received  practice  in  many  tribunals  that  a  sentence  passed 
against  a  defendant  can  immediately,  and  without  a  new  suit,  be  executed 
against  a  surety  given  for  the  satisfaction  of  a  judgm^it ;  for  although 
this  does  not  so  obtain  with  regard  to  other  sureties,  yet  I  think  that 
it  is  not  without  reason  the  approved  practice  as  to  a  surety  for  the 
satisfiiustion  of  a  judgment,  for  such  a  contradiction  of  sucb  fidejussion 
cannot  seem  to  be  other  than  vexatious  and  dilatory  alter  it  became 
manifest  after  the  sentence  of  the  judge  delivered  against  the  defendant, 
what  he  and  what  the  surety  owes ;  nor  are  suits  to  be  multiplied  without 
necessity  or  utility,  without  any  triumph  resulting  to  the  surety,  who 
most  surely  is  a  debtor.  Whence  it  is  that  Anton.  Fabr.  Cod.  libr.  8. 
tU.  28.  defin.  8.,  holding  there  the  opposite  view,  himself  admits  that  the 
inquiry  is  not  to  be  again  begun  as  to  the  right  of  the  victor — which  a 
new  proceeding  would  be ;  but  that  the  suit  against  the  surety  is  to  be 
therefore  begun  anew  lest  there  be  a  beginning  from  execution.  How 
weak  this  reason  is  in  this  case  will  thence  appear  that  in  the  said 
defin.  8  he  himself  has  laid  it  down  that  a  surety  as  to  appearing  must 
suffer  execution  without  a  fresh  suit :  Vide  Sande,  deeis.  FVmic.  libr.  3« 
tit.  10,  def.  8 ;  Christinseus,  vol.  2.  deeis.  146.  num.  5  ;  Msstnus,  de  arrestis^ 
cap.  22,  num.  29  et  seqq ;  Ghroeneiwegen^  ad.  I.  uU.  %  1.  C.  de  uswris  rei 
judicati;  MynsingenUy  Bebujffns,  Ouido  Papa^  BctdelantiuSy  and  others 
there  gathered  together.  As,  however,  the  surety  suffers  execution 
without  a  fresh  suit  by  virtue  of  the  sentence  passed  against  him,  so  he 
has  himself  recourse  against  the  principal  defendant  by  authority  of  the 
same  judgment,  execution  being  directed  against  such  defendant  without 
any  previous  action  of  mandate,  just  as  if  all  the  right  of  execution 
already  gained  to  the  victor  were  transferred  to  the  fidejussor  himself: 
Bebuffus^  ad  eonstit.  reg.  torn.  1,  de  literar.  obUg.  art.  6.  gloss.  8.  num.  83  et 
seqq. ;  Mamus,  d.  cap.  22.  num.  83,  84. 

18.  The  obligation  of  the  surety  intervening  for  satisfaction  of 
judgment  ceases,  however,  whenever  the  plaintiff,  having  incorrectly 
framed  the  summons,  changes  it  after  the  security  has  been  interposed, 

renouncing  the  instance,  **  according  to  the  custom  of  the  Court, 
whether  he  substitates  one  action  for  another,  or  brings  another  action, 
inasmuch  as  a  change  having  been  made,  it  is  clear  that  there  is  an  adju- 
dicating about  another  thing  than  that  for  which  the  security  was  given : 
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2.  cum  qumrAaiur  18,  §  viL  ff,  pidtcaJbam  sohn  (D.  46.  7.)  L  non  cib  Judice 
64,  §  1,  ff»  dejudieiis  (D.  5. 1.) ;  Sande,  decis.  Frmc.  libr.  8.  tit.  10.  defin.  8. 
And  the  same  is  to  be  laid  down  if  the  person  of  the  plaintiff  or  de- 
fendant be  changed :  /.  m  ante  7,  ff,  judicatum  Bolm  (D.  46.  7.)  1, 1,  §  uU. 
ff,  qwh,  mod.  pign.  veh  hypoth.  aolv,  (D.  20.  6.) ;  since  it  might  happen  that 
any  one,  being  certain  that  Titins  does  not  owe,  or  if  he  does  owe,  can 
pay,  wonld  readily  promise  for  him  that  the  judgment  wonld  be  satisfied ; 
but  if  another  person  were  summoned  whose  transactions  and  means  he 
was  not  so  familiar  with,  he  would  probably  have  declined  the  burden  of 
promising  security.  Add  to  which  it  would  be  contrary  to  the  principles 
of  law  that  you  should  be  bound  for  him  for  whom  you  were  not  surety, 
or  that,  being  surety,  you  should  be  bound  to  him  to  whom  you  did  not, 
as  to  a  stipulator,  promise  that  you  would  pay :  arg.  §  si  quis  aUi  4.  et 
§  aUeri  19.  Inat.  de  inuUl.  stipulat.  (I.  8.  19.);  for  although  the  law 
allows  any  one  to  acquire  an  obligation  for  another  by  his  (the  former's) 
stipulation :  d.  %  19  ei  20,  and  although  that  is  nowadays  frequently 
done,  still  it  is  clear  that  that  cannot  otherwise  take  place  than  if  he 
stipulated  with  the  intention  that  he  would  acquire  the  obligation  for 
another  and  not  for  himself,  which  intention  cannot  be  assumed  in  the 
case  under  consideration. 

19.  The  fidejussorial  obligation  for  satisfaction  of  a  judgment  ceases, 
lastly,  if  the  person  of  the  judge  has  been  changed,  when  anyone  about 
to  proceed  before  judge  Titius  has  received  security  and  then  proceeded 
before  another,  for  the  sureties  did  not  subject  themselves  to  the  sentence 
of  this  other  judge :  hsi  quia  apud  3.  inprincff,  judicatum  aolvi  (D.  46.  7.) 
The  consequence  of  which  is,  that  if  any  one  arrested  gave,  with  the 
view  of  obtaining  relaxation  of  the  arrest,  security  as  to  remaining,  and 
at  the  same  time  security  as  to  satisfying  the  judgment,  according  to  the 
custom  of  many  regions,  as  before  said ;  and  then,  through  a  declinatory 
exception  set  up  (that  this  can  be  done  is  said  in  tit.  on  Jurisdiction, 
ante.  Part  II.)  has  been  remitted  to  another  judge,  say,  the  judge  of  the 
domicile,  or  a  privileged,  a  military,  or  an  academic,  &c.,  judge,  we  may 
say  that  the  fidejussor  will  be  in  no  way  bound  for  the  judgment  of 
another  judge  without  a  renewal  of  the  suretyship.  But  whether  he  who 
was  surety  in  the  first  instance  that  the  judgment  would  be  satisfied, 
stiU  remains  bound  for  the  judgment  of  the  higher  judge  where  an 
appeal  is  noted,  is  matter  of  doubt.  I  think  the  whole  point  can  be 
made  dear  by  drawing  a  distinction.  For  if,  in  the  first  instance,  the 
defendant  was  defeated,  and  if,  on  appeal,  the  higher  judge  confirmed 
the  sentence  of  the  lower  judge,  whether  wholly  or  in  part,  the  surety 
will  be  undoubtedly  bound,  in  as  far  as  confirmation  has  followed; 
because  the  whole  action  and  obligation  of  judgment  has  come  rather 
from  the  second  than  the  first  sentence,  and  therefore  from  the  act  or 
pronouncement  of  that  judge  before  whom  the  security  had  been  inter- 
posed. Whence  a  confirmed  sentence  can  be  executed  by  the  lower 
judge,  as  will  bo  said  in  tit.  de  re  judicata  (Tit.  42.  1.  post).     If,  how- 
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over,  the  defendant  were  abeolyedin  the  first  suit,  and  the  phiintiff 
appealing,  the  superior  jadge  decided  against  the  defendant,  ScsBYola 
answered  in  L  pen,  ff,  judicatum  aolvi  (D.  45.  6.),  that  the  snrety  given 
in  the  first  snit  is  not  bound  as  to  sach  judgment ;  for  it  is  true  that  the 
sureties  did  not  subject  themselves  to  the  sentence  of  this  appellate 
judge,  which  submission  was  required  that  the  surety  might  be  bound : 
d.  L  si  quia  apud  3,  ff.  judicatum  9olvi  (D.  46.  5.)    And  this  will  be  so 
whether  the  surety  made  express  mention  of  the  judge,  or  whether  he 
simply  promised  to  satisfy  the  judgment.    For  since  the  acts  of  those 
acting  should  not  operate  beyond  their  intention,  and  as  pnetorian  stipu* 
lations  as  much  as  possible  receiye  interpretation  from  the  intention  of 
the  pnetor  imposing  them:  L  in  pratoriis  9,  ff,  de  prutor.  stipulcU, 
(D.  46.  5.) ;  I,  in  conveniiancdHnu  62,^.  de  verb,  ohlig.  (D.  50. 16.);  and 
as  it  is  in  no  way  probable  that  the  judge  who  directed  the  giving  of 
this  security  wished  to  strengthen  any  other  tribunal  than  his  own,  much 
less  that  he  wished  to  strengthen  such  a  tribunal  as  that  whereby  his  own 
tribunal  would  be  overturned  and  deprived  of  all  strength ;  it  follows, 
therefore,  of  itself,  that  all  the  force  of  such  a  security  is  comprised 
within  the  limits  of  the  first  trial,  nor  can  it  be  extended  by  the  appeal 
of  the  plaintiff  to  the  higher  judge.    Although  some  hold  a  different 
view  on  this  point :  FmL  DtUch  ConsuUaiionB^  part.  4.  cons,  122.  and 
part.  3.  vol.  2.  constd.  18.  num.  5 ;  and  part,  5.  consuL  259 ;  T^hesaurus^ 
decis,  202  ;  Jacobus  Coren^  observ.  34.   num.   10,   25  et  seqq. ;  BoeriuSj 
decis.  315 ;  ChrisiiTimus,  vol.  2.  deeis.  145.  num,  14,  15 ;  Cancerius,  var. 
resol.  part.  2.  c.  5.  num.  91  et  seqq ;  Fachineusy  controvers.  libr.  8.  cap.  57  ; 
Henr,  Kinschoty  reepons,  89 ;  Consult  Ckibellus^  ioho  partly  dissents  in  his 
resolut,  crimin.^  casu  109.    But  to  remove  all  doubt,  it  is  advisable  to 
frame  this  security  so  as  to  cover  all,  and  for  the  payment  of  that  which 
shall  be  adjudged  by  the  final  sentence,  according  to  d,  I,  pen.  ff.  judi- 
catum sohi ;  Petrus  Bort^  de  arrestis^  cap,  2.  num.  9, 10. 
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TITLE  IX. 

IP  THE  ACTION  BE  FOB  A  NOXAL  CAUSE,  HOW 
SECUBITY  MUST  BE  GIVEN. 


SUMMARY. 


1.  Joint  owners,  usurructuarics,  and  the  like,  mnat  give  security  in  toUdum  if  the 

proceeding  is  a  noxal  one. 

2.  (Refers  merely  to  certain  results  of  slavery.) 


1.  Lr  the  proceeding  be  on  a  noxal  cause,  the  prsBtor  orders  that  the 
slave  *  (by  or  to  whom  the  injury  was  done)  shall  be  produced  '*  in  that 
same  cause  in  which  he  now  is,*'  lest  the  right  of  the  plaintiff  shall  be 
deteriorated.  For  by  mere  citation  in  law  the  slave  is  not  made  '*  liti- 
gious," and  therefore  may  be  still  sold  to  a  stronger  adversary,  or  to  an 
adversary  in  another  Court,  or  given  up  to  another  punishment  {noxa)^ 
to  the  detriment  of  the  plaintiff:  I.  l.pr.^  %  1,/.  A.  t.  (D.  2.  9.)  If 
there  are  many  owners,  and  one  is  summoned  in  a  noxal  proceeding,  he 
must  give  security  for  the  whole,  and  not  for  part,  as  he  is  bound  to 
defend  for  the  whole.  This  is  also  so  received  as  to  a  usufructuary,  I,  si 
cum  usufruetuario  3.  /.  4,  ff.  h,  L  (D.  2.  9.),  for  although  none  of  them  is 
forced  to  defend  the  slave,  provided  he  is  prepared  to  relinquish  the 
usufruct  and  property  in  him,  I  si  aerms  8,  /.  de  noxaltbus  action. 
(D.  9.  4.),  yet  if  he  were  unwilling  to  do  so,  the  necessity  was  imposed 
on  him  of  defending  as  a  whole :  d,l.l. 

2.  He  who,  however,  manumits  a  slave  after  this  security  interposed, 
and  he  appears  free,  when  he  was  summoned  in  a  noxal  proceeding,  does 
not  offend  against  the  security,  for  he  does  not  seem  to  have  made  the 
condition  of  the  adversary  worse,  but  rather  better,  I.  pen,  in  fine  ff.  h,  L 
(D.  2.  8.),  since  to  him  is  thereafter  given  a  direct  action  against  the 
manumitted  slave  for  the  whole  penalty,  without  a  noxal  surrender :  for 
although  after  the  manumission  of  slaves  they  cannot  be  summoned  on 
their  contracts  during  slavery,  yet  they  remain  bound  for  delicts  com- 
mitted during  slavery :  l.  servi  14,  ff.  de  chligat,  ei  action,  (D.  44.  7.)  It 
would  otherwise  obtain  if  (the  rest  of  this  title  refers  purely  to  results  of 
slavery). 

*  Though  the  allusion  here  is  to  slave,  this  title  is  partly  translated  as  having 
possible  relation  to  other  analogous  noxal  cause,  fy.g.  dog^  doing  injury,  &c. — TrdmL 
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TITLE  X. 


CONCEBNING  HIM  BY  WHOSE  ACT  IT  WAS  THAT  ANY 
ONE  DID  NOT  APPEAR  IN  COURT. 


SUMMARY. 


1.  An  action  to  be  proceeded  with  within  a  year,  is  given  against  liim  who  fraudu- 

lently (not  negligently)  caused  a  plaintiff  or  defendant  not  to  appear.  This 
action  is  for  such  person's  own  loss,  and  the  damage  for  which  he  is  liable  to 
others.  Detention  by  another  does  not  excuse  defendant.  Action  is  against 
him  who  detained,  himself,  or  by  others,  and  against  his  heirs,  if  gainers. 
If  many  are  so  liable,  satisfaction  by  ooe  frees  others.  Id  qw)d  tnierett  ex- 
plained here  to  mean  value  of  thing  itself  and  damage. 

2.  If  by  non-«ppearance  the  action  is  prescribed,  and  the  causer  of  the  non-appear- 

ance were  insolvent,  the  action  is  equitably  restored  to  the  plaintiff^  lest 
defendant  gain  by  another's  malicious  wrong. 

3.  If  plaintiff  and  defendant  mutually  detain  each  other  by  malicious  wrong,  thdr 

offences  compensate  each  other. 

4.  The  differences  are  stated  between  the  action  under  this  title  and  under  titio 

VIL 


1.  If  it  ooouired  through  another's  malicioaB  wrong  (not  negligence) 
that  any  one  did  not  appear  in  Gonrt  who  was  bound  to  make  eatisfaction, 
whether  he  was  the  plaintiff  or  the  defendant,  an  action  in  factum  [t.e.,  to 
meet  the  particular  case — TranslJ]  is  given  within  the  year,  not  only  to  the 
phdntiff  but  to  the  cited  defendant :  L  1,  §§  1,  2, 3.  uU.  I  uU.  §  2,/.  h.  U 
(D.  2.  10.) ;  because  it  is  both  to  the  interest  of  the  party  cited  that  he 
shall  not  be  too  often  called  away  from  other  business  and  firom  his 
domestic  afiSEurs,  from  which  often  he  cannot  be  absent  without  loss,  and 
also  because  he  is  bound  to  the  party  citing  him  in  a  penalty  or  id  quod 
interest^  on  account  of  his  non-appearance :  since  on  account  of  detention 
made  by  a  private  person,  a  defendant  is  not  excused :  /.  2,  §  tdLff.  si 
qais  caution,  in  jud.  aiat.  cans,  fact.  (D.  2. 11.)  This  action  lies  against 
him  who  fraudulently  did  this,  whether  by  himself  or  by  another,  whether 
by  keeping  back  or  announcing  anything  too  harshly :  d,  L  1,  §§  1,  2,  Jf. 
h.  t.  (D.  2.  X.) ;  and  also  lies  against  his  heirs,  in  so  far  as  the  action 
passed  to  them :  d.l  1,  §  ult,  ff.  h.  t.  (D.  2,  10.)  And  for  "  id  quod 
interest " :  I.  ult.  pr.  ff.  h,  t.    Whence  if  many  have  so  acted  in  fraud,  the 
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others  are  freed  by  the  giving  of  one :  for  the  plaintijOT,  by  demanding 
'*  td  quod  interest^*  rather  seeks  the  reparation  of  damage  than  a  penalty : 
I,  ly  §  8%  plureSy  4,  ff*  A.  /. ;  although  in  what  is  *'  u2  qw>d  interest "  may 
then  be  included  the  value  itself  of  the  thing  prayed,  when  the  defendant, 
in  the  delay,  has  acquired  the  dominium  of  the  thing  prayed,  or  is  freed 
from  the  action :  L  uU,  pr.  et  §  uU.  ff,  h,  t. 

2.  If,  however,  the  third  party  by  whose  malicious  wrong  the  defendant 
did  not  appear,  is  not  solvent,  and  the  action  is  meanwhile  extinguished 
by  prescription,  a  restitutory  action  lies  for  the  plaintiff  against  the 
defendant :  that  is,  the  action  which  had  vanished  by  the  lapse  of  time 
is  equitably  restored:  lest  the  defendant  should  reap  advantage  by 
another's  malicious  wrong,  and  the  plaintiff  should  sustain  damage: 
I  idt.  §  plane  1,  /.  A.  t. 

8.  But  if  the  plaintiff  has  not  appeared  by  the  malicious  wrong  of  the 
defendant,  and  the  defendant  by  that  of  the  plaintiff,  malicious  wrong  is 
compensated  with  malicious  wrong :  L  uU,  et  pen.  ff.  h,  L ;  for  as  the 
proceeding  here  is  only  for  the  reparation  of  a  private  wrong,  and  to 
give  id  quod  interest  to  injured  persons,  it  is  received  practice  that  the 
offences  can  be  removed  by  compensation :  Z.  viro  39,  ff,  soluto  matrimon, 
(D.  24.  3.)  If  the  defendant  only  is  impeded  by  the  malicious  wrong  of 
the  plaintiff  then  the  plaintiff  is  not  bound  to  the  defendant  by  this 
edict ;  for  it  will  suffice  that  the  defendant  opposes  an  exception  to  the 
plaintiff  when  the  plaintiff  proceeds  for  a  penalty :  Z.  1,  §  si  reus  3,  ff.  h.  t. 

4.  The  action  referred  to  in  this  title  differs,  however,  from  that 
which  is  referred  to  in  the  seventh  title.  For  here  it  is  malicious 
injury  which  is  restrained — ^there  it  is  violence.  Here  the  plaintiff  and 
defendant  can  proceed — ^there  only  the  plaintiff.  Here  the  action  takes 
place  whether  it  was  the  defendant  who  did  not  come,  or  whether  the 
plaintiff  did  not — there  only  if  the  defendant  did  not  come.  Here  "  id 
quod  interest  '*  is  sought — there  a  mere  penalty.  Here,  when  one  pays 
the  others  are  released ;  but  not  so  there.  Lastly,  here  he  himself  who 
is  impeded  can  proceed,  provided  only  he  is  impeded  by  a  stranger : 
Add,  Cujadus  libr.  10.  chserv.  10. 
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TITLE  Xr. 


,HOW  IF  ANY  ONE  WHO  HAS  GIVEN  SECUKITIES  TO 
KEMAIN  IN  COUBT,  HAS  NOT  OBEYED  THEM. 


SUMMARY. 


1.  He  who,  after  security  given,  does  not  appear,  is  said  to  desert  bis  suretyship  or 

reoognizanoo  (vadimonium).  This  even  if  he  think  the  action  prescribed, 
but  there  is  some  doubt  as  to  it.  Those  under  age,  or  in  curetorship,  who 
cannot  be  said  to  give  security,  can  neither  be  said  to  desert  it,  for  there  never 
was  a  good  security. 

2.  When  the  suretyship  was  thus  deserted,  thephiintiff  could  not  by  the  older  Roman 

law  immediately  pray  definitive  sentence,  he  could  only  be  ^*  put  in  possefision." 
If  defendant  had  been  thrice  edictally  sued,  then  by  the  law  after  Leo's  time 
he  would  get  judgment  against  him  after  a  year.  The  surety  and  the  defen- 
dant were  liable  in  an  action  for  the  penalty  if  fixed,  or  the  id  quod  inierettj  if 
unfixed,  the  latter  being  valued  at  the  time  fixed  for  the  appearance ;  for 
there  being  a  particular  time  of  appearance  fixed,  the  general  rule  does  not 
here  apply,  viz.,  that  in  equitable  suits  the  time  of  judgment  is  taken  as  the 
time  of  valuation,  when  no  special  time  is  fixed,  and  the  time  of  contestation 
of  suit  in  strictly  legal  suits.  If  any  one  has  promised  ttpo  shall  appear,  he  is 
not»  as  to  the  penalty  fixed,  liberated  by  the  appearance  of  one:  yet,  by 
opposing  the  exception  doHi  malt,  to  the  strict  demand  for  the  whole,  he  is  let 
off  with  half  the  fixed  penalty.  But  where  no  penalty  is  fixed,  then,  in  the 
recovery  of  the  id  quod  interest  the  demand  is  proportionally  less,  just  as  is  the 
case  in  securities  for  ratihabition,  where  part  is  satisfied.  The  surety  is  not 
immediately  liable  but  has  certain  extensions  of  time  to  pay  granted  to  him, 
equal  to  the  periods  originally  fixed,  but  not  more  than  six  months.  If  the 
defendant  then  still  appears,  and  the  suit  is  finished,  the  suretyship  is  satisfied. 

3.  The  exaction  of  the  penalty  or  id  quod  interedy  ceases  by  compromise,  condemna- 

tion to  death  before  appearance,  or  death  if  not  caused  by  the  surety.  If 
death  is  after  appearance,  surety  remains  bound  for  penalty,  where  the  action 
is  such  an  one  as  passes  to  and  against  heirs.  Generally  actions  on  stipulation 
do  so  pass,  but  there  is,  e.g.,  the  exceptional  action  of  **  injury,"  which  does  not 
pass  against  heirs  unless  the  suit  were  contested  before  death  of  plaintiff  or 
defendant.  In  such  a  case  the  surety  for  appearance  is  likewise  discharged  if 
there  have  been  no  contestation  of  suit,  unless  such  a  time  had  elapsed  that 
the  defendant  since  deceased,  could  have  contested  on  appointed  day. 

4.  It  also  ceases  if  the  pupil  for  whose  appearance  a  tutor  was  surety,  died,  or  became 

major,  or  abstained  from  an  inheritance  by  whose  adiation  he  would  be  bound. 
Or  if  defendant  does  appear  afterwards,  before  plaintiff's  right  is  made  worse. 
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In  votuntary  penal  stipulations  benefit  of  receiver  is  not  studied,  and  fine  is 
even  given  to  him  whose  benefit  it  is  not,  and  subsequent  tender  of  what  is 
due  does  not  help  when  due  date  is  passed.  But  in  magisterial  penal  stipu- 
lations, the  magistrate  exercises  a  discretion. 

5.  It  also  ceases  if  defendant  be,  without  his  own  &ult,  impeded  from  appearing, 

and  alleging  just  cause,  promises  to  come  when  the  impediment  ceases. 
Some  of  these  just  causes  enumerated  in  the  text :  (a.)  Municipal  duty ; 
(6.)  Evidence  in  Court ;  (e.)  Illhealth ;  (<2.)  Madness ;  (s.)  Tempest;  (/.)  River ; 
(y.)  Order  of  magistrate ;  (h,)  Family  funeral ;  (t.)  State  service.  Provided 
there  were  no  renunciation,  malice,  negligence.  But  detention  by  private 
person  does  not  excuse  from  condemnation  in  damage,  which  must  then  bo 
recovered  from  the  detainer. 

6.  The  preceding  has  reference  to  Roman  law.    Yoet  now  discusses  modem  law. 

There  is  such  a  variety  of  judicial  proceedings  and  regulations  according  to 
the  custom  of  various  countries  and  Courts,  that  he  does  not  profess  to  be 
exbaustively  accurate,  but  only  to  try  to  lay  down  certain  universal  principles 
he  thinks  are  adopted  by  coounon  conoent.  And  first  as  to  defendant's  delay. 
Contumacy  only  follows  on  three  proper  citations,  with  the  legal  intervals. 
On  the  first,  declinatory  exceptions  ceaee,  on  the  second  dilatory,  on  the  third 
peremptory.  The  fourth  citation  is  for  final  summons,  examination  of  docu- 
ments of  debt,  witnesses,  &o.  Penalties  of  contumacy  follow  whether  he  is 
defeated  or  absolved.  If  plaintiff"  makes  default,  condemned  in  costs.  If  the 
defendant  appears  on  the  fourth  citation,  he  can  stall  defend  his  case. 

7.  Three-fold  citation  unnecessary  in  some  cases :  cases  mentioned  in  the  text  where 

one  or  two  citations  will  sufiSce. 

8.  Plaintiff'  not  proceeding,  defendant  prays  absolution  and  costs :  which  plaintiff 

must  pay  before  proceeding  anew.  If  the  non-procedure  is  on  appeal,  respon- 
dent prays  **  deserted  appeal."  Plaintiff  then  debarred  from  resummonsing. 
If  defendant,  however,  does  not  want  absolution,  after  three  edicts  and  a  year, 
he  claims  conclusion  of  suit.  Plaintiff  sometimes  cited  to  institute  action  or 
submit  to  perpetual  silence. 

9.  Non-appearance  personally,  or  by  attorney,  is  not  "  contumacy,*'  but  the  default 

may  be  purged  for  just  cause,  6.g.,  bad  health,  higher  duties.  This  purging  is, 
on  payment  of  costs,  easier  where  the  non-appearance  is  in  subsequent  stages 
of  the  case  and  before  sentence.  After  sentence  it  is  very  difficult,  only  on 
solemn  restitution  and  for  the  justest  causes. 

10.  If  there  is  at  first  non-appearance,  but  soon  an  appearance  while  the  judge  is  yet 

on  the  Bench,  it  is  excused,  and  case  proceeds. 

11.  He  who  does  appear  but  does  nothing  is  also  a  defaulter,  6.g.,  plaintiff  not  pray- 

ing or  defendant  not  answering,  where  bound  so  to  do.  He  who  being  caUed 
does  not  answer  is  **  contumacious." 

12.  He  is  not  contumacious  who  appears,  but  cannot  do  the  act  for  which  ^e  is 

summoned  on  account  of  its  already  having  been  elsewhere  done.  Nor  he 
whose  adversary  did  not  either  appear.  Contumacy  must  be  specially  prayed. 
Judge  will  not  grant  of  his  own  accord. 

13.  Nor  he  who  did  not  come  to  an  incompetent  judge,  who  has  no  jurisdiction  by 

the  common  law.  But  if  the  non-jurisdiction  is  based  on  a  special  privilege, 
the  person  claiming  the  privilege  must  appear  and  plead  it :  otherwise  he  is 
contumacious.  Thus  you  must  draw  a  distinction  between  cases  of  common 
law,  non-jurisdiction,  and  privileged  non-jurisdiction.  Pragmatics  urge  that 
defendant  purging  de&ult  may  still  plead  declinatory  exception  in  former,  but 
not  latter  class  of  cases. 

14.  Nor  a  defendant  who  appears  earlier,  by  *'  anticipation  "  allowed  him,  e.g.,  in 

cases  ofpL-rsoual  or  real  arrest,  or  penal  mandate. 
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1.  Hb  who,  haying  given  secnritj  as  to  appearance,  does  not  appear, 
is  said  to  desert  his  recognizance  (as  to  which  word  ^^  vadimonium^** 
or  suretyship,  recognizance,  see  Budama,  very  fnlly,  ad  Pand.  ad  I,  2,  ff. 
de  orig,  jurUfol  21, 22. ;  Bsevardus^  ad  leg.  12,  tab.  cap.  5.  pag,  29  et  aeqq.)^ 
even  if  he  think  himself  liberated  by  lapse  of  time  and  prescription  from 
the  action,  one  limited  as  to  time,  in  which  he  is  smnmonsed,  provided 
only  if  the  point  be  in  some  measure  dnbions,  and  needing  farther 
inquiry:  L  8%  eum  10.  inprincff.  h.  L  (D.  2.  11.)  If,  however, the  secu- 
rity as  to  appearing  has  been  given  by  those  who  coold  not  bring  an 
action,  and  who,  therefore,  had  no  legal  capacity  to  appear  in  Court 
(such  as  those  under  age,  minors,  and  the  like,  without  curators),  and 
these  did  not  then  appear,  they  cannot  be  said  to  have  deserted  their 
suretyship,  since  the  security  is  wholly  null  and  void :  I,  fidejussor  2,  § 
n  qme  1,  ff.  qui  satisd.  cog.  (D.  2.  8.) 

2.  When,  however,  the  suretyship  is  deserted  by  the  defendant,  the 
plaintiff  does  not  seem  to  have  been  formerly  able  to  obtain  definitive 
sentence  against  the  absent  defendant,  since  the  suit  was  not  yet  con- 
tested. For  although,  when  the  plaintiff  was  absent  and  had  been  cited 
by  three  edicts,  the  defendant  could  pray,  after  a  year,  that  the  cause 
should  be  inquired  into  and  decided  in  the  absence  of  the  plaintiff; 
nov.  112.  C.  omnem  vero  3 ;  this  was  nowhere  allowed  by  Justinian  to 
the  plaintiff,  whose  case  was  in  many  respects  on  a  worse  footing  than 
that  of  the  defendant ;  it  was  first  allowed  by  Leo :  Novell.  Leoni.  108. 
It  was  more  the  custom,  therefore,  by  the  law  of  Justinian,  that  in  such  a 
case  the  plaintiff  was  only  ^  put  in  possession  "  of  the  goods  of  the  de- 
fendant by  the  preetor :  Novell.  53.  cap.  si  vero  semel  4. 1,  prsstor  ait  2,  ff., 
qutbus  ex  causis  in  possess,  eatur.  (D.  42.  4.)  And  the  defendant  himself, 
and  the  surety  given  by  him  as  to  appearing,  is  farther  bound  by  the 
eondictio  certiy  if  a  certain  penalty  were  promised :  or,  if  the  addition  of 
the  penalty  were  omitted,  then  for  <^u2  quod  interest^*  the  valuation  of 
the  thing  being  made  as  at  the  time  when  the  defendant  ought  to  have 
appeared,  even  if  at  the  time  at  which  the  action  for  *'  id  quod  interest "  ia 
instituted,  it  had  ceased  to  be  of  interest  to  the  plaintiff:  I.  qm  autem 
12,  §  1,  ff.  h.  t.  (D.  2.  11.)  2.  uU.ff.  si  quis  in  jus  voccU.  non  iverit  (D.  2.  5.) 
I.  fidejussor  2,  §  ult.  ff.  qui  satisd.  cog.  (D.  2.  8.)  For  although  the  rule 
is  found  laid  down  as  to  valuation,  that  in  equitable  suits  the  time  of 
the  judgment  is  to  be  regarded,  but  in  strictly  legal  suits  the  time  of 
contestation  of  the  suit :  2.  sed  mihi  3,  §  in  hoc  2,  ff.  commodati  (D.  13. 6.), 
yet  since  that  has  only  place  whenever  no  addition  of  time  is  made,  as 
we  will  show  in  our  tit.  de  condid.  triticarid  (D.  13.  3.),  it  has  no  appli- 
cation to  the  present  question,  where  a  certain  time  of  appearance  is 
expressed.  And  if  anyone  has  promised  that  two  shall  appear,  he  is  not 
liberated  by  one  appearing :  2.  uU.  ff.  in  jus  vocati  ui  eant  aui  scUis  vel 
caut.  dent  (D.  2.  6.) :  and  although  in  strict  law  he  is  bound  in  such  case 
for  the  f aU  penalty,  because  it  is  true  that  the  fulfilment  of  the  promised 
act  has  not  followed,  arg«  §  uU.  Inst,  de  verbor,  obliged.  (I.  3.  15)  2.  «2tptt- 
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latio  wto  38,  §  cUteri  17.  infin.ff.  ds  verb.  cbUg,  (D.  46. 1.)  yet  by  op- 
posing  the  oxceptiou  doU  maU^  he  only  gives  half  the  penalty :  h  si  serous 
9,  §  1,  /I  A.  I,  (D.  2. 11) :  it  would  be  otherwise  if  no  penalty  were  affixed ; 
and  if,  therefore,  the  action  were  only  brought  for  id  quod  interest :  for 
then  the  condemnation  is  to  be  made  for  proportionally  so  much  less  as 
it  was  proportionally  as  much  less  that  only  one  appeared :  in  the  same 
way  as  it  has  been  received  with  regard  to  the  security  as  to  ratifying, 
when  the  ratihibition  has  only  followed  as  to  part :  l.  si  procuraior  18,  ff. 
ratam  rem  haheri  (D.  46.  8.)  By  the  new  law  the  surety  is  not  imme- 
diately, on  the  lapse  of  the  day  fixed,  compelled  to  pay  the  penalty  or 
id  quod  interesiy  bat  certain  other  induciss  or  extended  periods  of  appeaiv 
ance  are  allowed  him,  similar  to  the  former  ones,  not  however  longer 
than  six  months,  within  which,  if  he  causes  the  defendant  to  appear,  he 
will  seem  to  have  satisfied  his  suretyship :  in  the  same  way  in  which  he 
also  satisfied  it  if  he  wished  to  undertake  the  defence  of  the  defendant 
appearing,  after  the  lapse  of  the  first  time  granted,  yet  before  the 
ending  of  the  resought  inducim;  and  brought  the  defence  to  an  end: 
I.  saneimus2Q,  O.  de  fidejussorihus  et  mandator  (0.  8.  41) ;  Ant.  Maifysus 
de  crimintbus  libr,  48.  tit,  14.  cap.  2.  num.  18. 

3.  The  exaction  of  a  penalty  or  of  id  quod  interest,  ceases  if  the  suit  is 
meanwhile  settled  by  transaction,  L  non  exigimus  2.  in  jprine.  ff.  h.  <• 
(D.  2.  11.),  or  if  the  defendant  has,  before  the  day  of  appearance,  been 
condemned  to  death  or  exile :  I.  si  decesserit  4,  jf.  qui  satisd.  cog.  (D.  2. 8.) ; 
I.  sed  et  ot  4.  jpr.  e<  §  1,  ff.  h.  t.  (D.  2.  11) ;  or  if  he  is  dead,  unless  he  died 
by  the  malicious  injury  of  the  promissor :  l.  si  decesserit  4,  ff.  qui  satisd. 
cog.  (D.  2.  8.);  I.  si  eum  10,  §  tomo  l,ff.  h.  t.  (D.  2.  11.)  If  he  die 
after  the  day  of  appearance,  the  fidejussor  remains  bound  by  the  stipula- 
tion already  of  effect,  and  can  be  equitably  summoned,  d.  h  si  decesserit 
4,  ff.  qui  scUisd.  cog.  I.  sancimus  26.  C.  defidejuM.  (0.  8.  41),  unless  the 
principal  action  be  such  an  one  that  it  does  not  pass  against  the  heirs  of 
the  defendant,  but  is  extinguished  by  his  death :  for  although  as  a  rule 
actions  based  on  stipulations,  when  once  accrued,  pass  to  heirs,  and  are 
continued  against  heirs ;  yet  if  in  an  action  of  injury  (which,  if  the  suit 
be  not  yet  contested,  vanishes  by  the  death  of  the  plaintiff  or  defendant) 
a  surety  has  given  security  as  to  appearance  before  the  suit  was  con- 
tested, and  the  day  of  appearance  having  passed,  the  plaintiff  or  defend- 
ant dies  before  contestation  of  suit,  the  surety  is  no  longer  bound,  unless 
the  defendant,  who  was  to  appear,  survived  so  long  after  the  lapse  of  the 
day  of  appearance  that,  if  he  had  come  on  the  day  appointed,  the  suit 
could  have  been  thereafter  contested  with  him:  h  si  eum  10,  §  ^t 
injuriarum  2,  ff.  h.  t. 

4.  It  ceases  also  if,  when  a  tutor,  summoned  in  the  name  of  his  pupil, 
had  given  security  as  to  appearing,  the  pupil  himself  had  died,  or  become 
a  major,  or  had  abstained  from  the  inheritance  by  the  adiation  of  which 
he  was  botmd,  even  after  delay  made :  /.  ult.  ff.  h.  t.  junct.  I.  tutor  pro 
pupillo  28,  ff.  de  administr,  et  pericul.  tut.  (D.  26.  7.)    It  is  the  same  if 
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the  defendant  camo,  not  at  the  appointed  time,  but  afterwards,  when  the 
right  of  the  plaintiff  was  not  as  yet  made  worse  bj  the  delay :  I,  et  si 
post  J  8,  jf.  A.  L  (D.  2.  11.);  for  although  in  penal  stipulations,  entered 
into  by  the  free  will  of  tiie  contracting  parties,  without  the  authority  of 
the  prsator,  it  commonly  obtains  that  it  is  not  inquired  whether  "  it  is 
of  advantage  "  or  not,  and  the  recovery  of  the  fine  is  also  given  to  him 
whose  advantage  it  was  not  at  all :  2.  stipulatio  ista  38.  et  aUeri  17.  in 
med.  ff.  de  verhor,  obligcA,  (D.  45.  1.) ;  and  although,  as  a  rule,  delay  is 
not  purged  by  subsequent  tender  when  once,  on  account  of  the  day  added 
to  the  obligation,  and  delay  made  in  payment,  a  right  to  the  penalty 
had  been  acquired :  L  trajectitim  28,  ff.  de  MigaU  et  ait  (D.  44.  7.) ; 
h  Celsus,  ait  23.  et  L  24,  ff.  de  recept  qui  arhit,  recep,  (D.  4.  8.)  ;  yet  it  is 
otherwise  received  as  to  those  stipulations  which  are  interposed  by  order 
of  the  magistrate ;  for  as  the  pnetor  orders  them  to  be  made,  so  he  in- 
terprets and  regulates  them  equitably  when  made  in  his  jurisdiction : 
arg.  I.  1,  §  pen.  et  ulL  ff,  de  pr»toriis  atipulat.  (D.  46.  5.) ;  L  in  conven- 
iionalibua  52,  ff,  de  verhor,  oblig,  (D.  45.  1.),  joined  to  I,  n  fidejussor  7, 
§  1,  ff,  qui  aatisd,  cog,  (D.  2.  8.). 

5.  Especially,  however,  does  the  penalty  cease,  or  the  exaction  of  id 
quod  interest,  whenever,  without  his  &ult,  the  defendant  could  not  come 
on  the  appointed  day,  and  alleged  a  just  cause  of  impediment :  provided 
he  only  declare  that  he  is  ready  to  come  when  the  impediment  ceases, 
Arg,  l.  quid  tamen,  21.  §  si  quis  ex  ^  ff,  de  recept,  qui  arhitr,  recep, 
(D.  4. 8.).  For  a  litigator  was  not  wholly  freed,  on  account  of  an  inter- 
vening lawful  impediment,  from  the  cognizance  of  the  judge,  but  rather, 
by  the  precepts  of  the  laws  of  the  twelve  tables,  was  the  day  of  trial 
postponed :  2.  2.  §  si  quisjudieio  B,ff,  h,  t,  (D.  2.  11.).  Bsevardus,  ad  leg, 
12,  tahul,  cap.  5.  pag,  mihi,  24  et  25.  The  following  are  mostly  named 
as  just  causes  of  non-appearance :  if  any  one  were  impeded  by  the 
necessity  of  discharging  municipal  duty,  or  of  giving  evidence  in  Court, 
or  by  ill-health,  or  madness,  or  tempest,  or  the  force  of  a  river,  or  public 
detention  caused  by  the  act  of  the  magistrate,  or  by  a  family  funeral,  or  by 
absence  for  the  sake  of  the  state,  and  other  like  reasons :  2.  non  eacigimus  2, 
%  l,et  seqq,  usque  ad  finem  I,  sed  et  si  4,  §  1,  in  fine  §  2,  3. 1,  si  is,  qui  6, 
ff,  h,  t.  Provided  there  was  no  special  renunciation  in  certain  causes, 
d,  I.  sed  et  si  4,  §  quossitum  4,  ff,  h,  t,  (D,  2. 11.),  and  that  these  causes  are 
not  feigned  in  malice,  and  that  no  manifest  negligence  or  blame  of  the 
defendant  appear  in  respect  of  these  causes :  in  which  cases  there  is  place 
for  the  discretion  of  the  judge,  as  TTlpian  shews  in  many  cases  m  d,U 
non  exigimus  2,  §  si  quis  tamen  8  et  ^^ff,  h,  t,  (D.  2.  11.).  This  must  be 
observed,  that  it  is  not  a  sufficient  cause  of  excuse  if  any  one  has  been 
detained  by  a  private  person :  in  which  case  if  he  has  sustained  damage 
on  account  of  deserted  suretyship,  he  will  have  recourse  against  the 
detainer  for  d^  quod  interest  id,  I,  2,  §  uJi.  infisc  I,  S,ff,  h,  t, 

6,  So  far  as  regards  the  precepts  of  the  Bomau  law.  And  although 
nowadays,  for  just  as  many  tribunals  as  there  are,  so  are  there  also  as 
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many  diverse  and  yarying  styles  of  legal  pioceedings  in  yarions  countries^ 
and  necessities  differently  imposed  on  the  plaintiff  and  defendant,  of 
appearing  and  of  observing  times  of  appearance,  and  penalties  of  negli- 
gence, delay,  or  contumacy : — ^to  follow  ont  which,  singly,  or  discuss 
them  aocorately,  is  neither  my  intention,  nor,  if  it  were,  could  I,  or  any 
one  do  so,  unless  he  had  an  inordinate  opinion  of  himself: — ^yet  as  you 
cannot  deny  this,  that  certain  universal  principles  may  belaid  down  as  to 
the  duties  of  plaintiff,  and  defendants,  their  delay  and  contumacy,  prin- 
ciples approved  by  the  consent  of  many  peoples  and  tribunals, — it  will 
be  worth  while  as  briefly  as  possible  to  enumerate  them,  adding  those 
points  which  may  be  regarded  as  controverted.  As  regards  the  defen- 
dant, who  is  more  frequently  a  delayer  than  the  plaintiff,  he  only  as  a 
rule  is  held  to  bo  contumacious  who,  after  three  citations,  with  tha 
interval  of  time  between  which  is  legal  according  to  judicial  custom,  does 
not  obey  the  judge,  and  appear :  he  is  deprived  of  all  declinatory  excep- 
tions after  the  first  unobeyed  citation:  of  all  dilatory  ones  after  the 
second ;  and  of  all  peremptory  exceptions  after  the  third ;  and  he  is  cited 
for  the  fourth  time  that  he  may  see  the  summons  of  petition  issued 
against  him,  and  the  instruments  of  proof,  and  that  witnesses  be  produced, 
so  that,  if  he  can,  he  weaken  the  proofs  of  the  plaintiff,  and  also,  if  the 
plaintiff  pray  it,  respond  to  the  interrogations,  on  taking  the  oath  of 
calunmy  wherever  it  is  the  custom  still  to  do  so.  Nor  does  it  matter 
whether  he  is  summoned  in  a  real,  or  personal,  or  a  mixed  action.  And 
he  is  to  be  condemned  in  the  penalty  of  contumacy  whether  he  be  de- 
feated, or  whether  he  be  absolved,  as  the  plaintiff  who  made  default  in 
proof  is  condemned  in  the  expenses :  Vide  Instruct,  Cur.  HoUandy  art» 
108,  109,  110.  And  of  the  Ultrajectine  Court,  tit.  van  defauten  van 
gedaagde  aH.  1,  2,  3,  4,  6.  Of  Brabant,  cap.  18.  art.  661,  562.  Of  Flan- 
ders, aH.  268,  269,  270,  271,  272.  Ordonnantie  op  dejustitie  in  de  Steden 
enh  ten  platten  lande  van  Holland,  1  April,  1580,  art.  3,  4,  5  ;  Wassenaer, 
pract,  jud.  cap.  4.  num.  53  et  seqq. ;  Sim.  van  Leeuwen,  paratitla  jur.  noviss, 
libr.  2.  part  1.  cap.  9.  But  although  he  who  is  cited  for  the  fourth  time 
is  not,  according  to  strictness,  and  to  the  words  of  the  various  instruc- 
tions, admitted  to  defend  himself,  yet  by  inveterate  custom  it  has  obtained, 
that,  when  he  appears  on  the  fourth  day  of  citation,  he  is  still  permitted 
to  make  his  defence :  and  this  is  also  laid  down  in  the  laws  of  some 
tribunals :  Instruct.  Curies  VUraject.  tit.  van  defauten  van  den  gedaagade 
art.  4 ;  Of  the  Court  of  Flanders,  art.  271 ;  Wassenaer,  pract.  jud,  cap.  4. 
num.  56 ;  Sim.  van  Leeuwen,  paratit.  jur.  noviss.  libr.  2.  part  1.  cap.  9. 
num.  1.  versu  den  gedaagade ;  Ant.  Faher  Cod.  Itbr.  3.  tit.  10.  defin  1. 

7.  There  are  many  matters,  however,  for  which  a  threefold  citation  is 
unnecessary ;  and  one  only,  or  two,  will  suffice.  It  is  received  practice  that 
one  will  sufice  for  the  purpose  of  depriving  any  one,  who,  being  able, 
does  not  pay,  of  the  declinatory  exception ;  or  that  it  be  admitted  when 
the  plaintiff  ntakes  default : — or  that  an  obtained  benefit  of  cession  be 
confirmed,  or  a  new  execution  decreed  of  a  sentence  not  handed  over  for 
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execution  within  the  time  fixed  by  the  custom  of  any  tribnnal,  a  sentencd 
thus  prescribed :  or  that  the  power  of  diminishing  expenses  prayed,  be 
denied :  or  that  execution  which  had  been  appealed  from  should  proceed ; 
or  that  one  cited  to  answer  to  interrogatories,  with  the  oath  of  calumny, 
should  be  taken  to  haye  confessed :  or  that  sworn  witnesses  should  be 
examined :  that  copies  compared  with  the  originals  should  be  confirmed : 
that  there  should  be  an  ocular  inspection ;  and  many  other  instances.  Yet 
in  many  cases  the  citation  is  to  be  repeated,  if  the  first  have  only  been 
serred  at  the  house,  but  no  *'  insinuation  "  made  on  the  adversary  himself. 
Two  citations  are  required  that  heirs  may  continue  the  litigation  of  the 
suit :  that  a  chirograph  may  be  acknowledged,  and  that  fiduciary  pay- 
ment may  be  fully  decreed :  also  in  regard  to  an  interposed  appeal,  and 
a  prayed  "reformation"  (review  of  sentence):  that  sentence  may  be 
passed  in  the  case  of  him  who,  when  first  called,  declares  himself  un- 
willing to  come  to  the  trial,  or,  having  prayed  a  postponement  in 
answering,  made  default  on  the  appointed  day  in  cases  of  defrauded 
public  taxes ;  and  in  many  other  cases  recited  in  the  instruct :  Cur,  HoU. 
art.  113,  114,  116,  118,  119,  178,  223:  Instruct.  Curue  Supr.  art.  187, 
188,  206,  211,  214,  228,  229,  231,  237,  242,  244,  247,  248 :  0/  the 
Court  of  Uiraject.  tit.  van  defauten  van  de  gedaagde  art.  5  et  teqq.  usque 
ad  fin.  tituli :  Of  the  Court  of  Brabant^  cap.  18 ;  art.  541.  et  seqq.  ad 
art.  561.  and  aH.  563 ;  Of  the  Court  of  Flanders,  aH.  273.  et  seqq.  ad 
art.  282 ;  Ordonnantie  op  *t  Stu^ck  van  dejustitie  in  deSteden  en  tenpkUten 
lande  van  ;  HoUand  ann.  1580.  art.  6,  7,  8,  reglement  op  *t  procedere  voor 
de  gecommitteerde  Baaden  van  HoUand  22  Januar.  anni  1660.  art.  8  et 
seqq.  Instruct,  van  den  Baad  van  Stolen  in  saJcen  van  de  gemeene  nUdr- 
deten  5  Martii  1656.  art.  4,  5,  6,  13,  14. 

8.  If  the  plaintiff  does  not  proceed  at  the  appointed  time,  the  defendant 
prays  that  ho  may  be  absolved  from  the  instance,  or  that  the  edict  may 
be  cancelled  and  the  plaintiff  condenmed  in  the  expenses,  and  not  again 
heard  in  the  same  cause  unless  on  payment  of  the  actual  expenses :  I.  et 
post  73,  §  1.  2.ff.  dejudiciis  (D.  5. 1.)  :  or  if  the  case  has  been  carried  to 
a  higher  judge  in  appeal,  the  defendant  prays  the  appeal  may  be  declared 
deserted:  which  being  done,  he  cannot  be  again  summoned  by  the 
plaintiff  in  the  same  cause :  I.  uU.  §  Mud.  eiiam  4.  C.  de  temportb.  et  reparai. 
appellation.  (C.  7.  63.) ;  Instruct.  Cur.  Hoi.  art.  Ill,  114 ;  Ordonnant 
op  de  JustUie  in  de  Sieden  en  ten  platten  lande  van  HoUand.  anno  1580. 
art.  2 ;  Instruct.  Suprem.  Curim  art.  225 ;  Curias  Ultrajectinss  tit.  van 
defauten  van  den  eyscher  art.  1 ;  Flandricse  art.  266.  Brabantinas  cap.  17. 
art.  517,  518  ;  where,  also,  in  the  foUoMring  articles  of  the  Instructions 
of  the  Court  of  Ultrajcct.  and  Brabant,  cap.  17,  it  is  laid  down  what  ought 
to  obtain  in  many  other  special  cases  where  the  plaintiff  makes  default. 
If  the  defendant,  however,  when  the  plaintiff  makes  defJBiult,  does  not 
wish  to  be  absolved  from  the  instance,  he  may,  on  the  plaintiff  being 
cited  by  three  edicts,  with  an  interval  of  thirty  days,  and  delaying  to 
proceed  for  a  whole  year,  pray  and  obtain  that  the  principal  suit  may  be 
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finifllied  on  its  allegations  and  proofs :  noo.  112.  cap.  offmem  3.  And 
among  the  Ultrajectines,  this  role  of  the  Boman  law  is  approved  in 
many  oases,  the  liberty  being  given  to  the  defendant  of  citing  the  default- 
ing  plaintifT,  that  he  institute  the  action  or  otherwise  that  perpetual 
silence  be  imposed  on  him :  Instruct.  Cur.  Ultrajeci.  tit.  van  defauten  van 
den  eyscher  art.  1 ;  concerning  which  I  have  also  more  folly  treated  in 
tit.  on  Jurisdiction.    (See  Part  11.  of  this  translation.) 

9.  According  to  what  has  been  laid  down  specially,  and  in  passing,  and  to 
be  sought  more  fully  from  the  fountains  themselves  of  the  law,  it  must  be 
taken,  in  the  first  place,  that  he  is  not  to  be  so  rightly  regarded  as  ''  con^ 
tumacious,"  who  neither  came  himself  at  the  appointed  time,  nor  appointed 
an  attorney ;  but  that  a  purging  of  the  contumacy  is  admitted  when  he 
alleges,  and  proves,  just  causes  of  impediment  and  absence  :  according  to 
I  2,  §  1,  ef  9eqq.  ff.  h.  L  (D.  2.  11.)  I  gucentum  60.  /.  de  re  judicata 
(D.  42.  1.)  I.  pen.  G.  quo  modo  et  quando  judex  sentent.  proferre  debeat^ 
(0.  7.  43.) :  for  he  does  not  suffer  the  pain  of  contumacy  whom  adverse 
health  or  occupation  of  a  higher  nature  defends :    I.  cantunMcia  58, 
§  jMBnam  2,^.  de  re  judie.  (D.  42. 1.).     For  which  purging  there  is,  on 
the  payment  of  costs,  an  easier  opportunity  given  when  either  litigant, 
after  he  has  begun  to  appear  in  the  suit,  is  a  delayer  in  this  or  that  part 
of  the  trial,  and  definitive  sentence  has  not  yet  been  pronounced :  ao- 
oording  to  Instruct.  Our.  HoU.  art.  122,  125,  there  being,  however,  some- 
times need  of  special  restitution :  see  Wassenaer,  praci.  judte.  cap.  5  :  but 
after  definitive  sentence  passed  it  is  fietr  more  difficult :  and  is  not  to  be 
granted  except  on  solemn  intermediate  restitution,  and  for  the  justest 
causes ;  concerning  which  tiL  ex  quibus  causis  majores  (post,  pp.  4,  6). 

10.  If^  however,  one  who  ought  to  come,  does  not  appear,  and  thus,  on 
the  prayer  of  his  adversary,  is  declared  in  default,  but  presently  appears, 
the  judge  being  still  on  the  bench,  and  is  ready  to  make  answer  or  to  do 
what  else  is  to  be  done,  there  is  no  need  of  purgation.  For  although 
(as  was  laid  down  by  the  Emperor  Antoninus)  nothing  is  lightly  to  be 
altered  of  the  solemnities,  yet  when  evident  equity  demands,  relief  must 
be  given :  and  therefore  if  any  one  cited  does  not  respond,  and  is  on 
that  account  pronounced  to  be  in  delay,  but  immediately  comes  before 
the  sitting  on  the  tribunal,  it  may  be  thought  not  to  be  his  fitult,  but 
that  he  was  away  on  account  of  the  voice  of  the  crier  not  being  suffi- 
ciently heard :  {.  pen.  ff.  de  in  integr.  restitut.  (D.  4.  1.),  and  there 
Ooihofredus  in  w>tis  and  Oroenewegen  ad  d.  I.  pen, 

11.  Not  only  is  he,  however,  to  be  considered  a  delayer  and  defaulter 
who  does  not  come  at  all  on  the  appointed  day,  but  he  also  who  came 
but  did  not  perform  that  act  for  the  performance  of  which  the  day  was 
appointed :  as  for  instance  if  the  plaintiff  who  appeared  did  not  pray 
anything,  or  if  the  defendant  did  not  contradict  the  plaintiff's  petition 
when  he  ought  to  do  so :  for  he  is  always  considered  in  the  light  of  an 
absent  person  who,  when  present,  does  not  defend,  and  seems  to  do 
nothing;   but  he  is  expressly  said  to  be  ''contumacious,"^ who,  when 
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called  does  not  answer :  I,  nan  d4fendere  52,  ff.  de  reg.  Juris  (D.  50.  17.) 
arg.  I,  ait  praetor  23.  pr.  et  §  ulL  ff.  ex  quibus  causia  majorea  (D.  4.  6.)  ; 
I,  aetata  11,  §  qui  tacuit  4,  §  nihil  T^ff,  de  interrogate  in  jure  faciendo 
(D.  11.  1.) ;  Carpzoviua,  defin.  forena,  part  1.  conatit.  10,  defin.  12  et  16. 

12.  But  on  the  contrary  he  is  not  to  be  considered  '^  contnmacions," 
nor  does  he  suffer  the  penalties  of  contumacy  or  delay,  who,  wheu  cited 
to  celebrate  any  act  on  a  certain  day,  hour,  and  place,  did  all  he  could ; 
since,  in  the  meantime,  that  act  had  been  done  at  another  time,  or  in 
another  place,  arg.  I,  ai  ut  proponia  4.  L  5.  C.  quomodo  et  quando  judex 
sent  proferre  deh,  {C.  7.  43.)  I.  cum  aententiam  6.  C.  de  aentent.  et  interlo- 
cut.  omn.  jud.  (C.  7.  45.)  Nor  he  who  did  not  appear  when  neither  did 
his  adversary  appear,  but,  rather  by  a  compensation  of  absence  neither  is 
regarded  as  delayer :  for  contumacy  is  not  inducted  ipso  jure,  but  only 
when  the  adversary  "demands  it  on  account  of  the  absence  of  the  opposite 
party,  and  when  the  judge  decrees  it,  for  the  judge  is  not  wont,  unless 
asked,  to  interpose  his  offices :  I.  properandum  13,  §  et  ai  quidem  2.  verho 
parte  fugiente  ex  unA  parte  aetoria  abaentiam  aecuaante  C.  de  judiciia  (C.  3. 
1.),  joined  to  I.  diea  4,  §  hoe  autem  8,  ff.  de  damno  infect.  (D.  39.  2.) ; 
Chriatinaeua  ad  Leg.  Mechliniena.  tit.  1.  att.  21.  num.  6  ;  Bebuffua,  ad  con- 
siituL  reg.  torn.  1.  de  literar.  obligation,  art.  6.  ghaa.  5.  num.  5  ;  Simon  van 
Leeuwen,  cena.  for.  part  2.,  libr.  1.  cap.  25.  num.  13.  and  compare  with 
him  the  argument  of  Tyrciquellua,  ad  I.  ai  unquam  verbo  revertatur  num.  20 
et  aeqq. ;  .C.  de  revoc.  don.  (C.  8.  56.) 

13.  In  the  same  way  he  is  not  regarded  as  contumacious  who  did  not 
come  when  he  was  cited  to  an  incompetent  judge.  For  only  those  seem 
to  be  contumacious,  who,  when  they  ought  to  obey,  do  not  do  so :  that  is 
-who  belong  to  the  jurisdiction  of  the  judge  before  whom  they  do  not 
.appear :  /.  contumacia  53,  §  ult  ff.  de  re  jUd.  (D.  42.  1.).  Which,  however, 
must  be  restricted,  it  seems,  to  those  judges  who  are  incompetent  accord- 
ing to  the  common  law,  in  respect  of  territory,  or  because  the}'  are 
specially  appointed  to  decide  in  certain  special  kinds  of  cases  :  for  con- 
cerning these  it  is  true  that  any  one  laying  down  the  law  beyond  his 
territory  may  be  disobeyed  with  impunity :  /.  ult.  ff.  de  juriadictione 
(D.  2. 1.)  (ante  p.  295  of  this  translation.)  And  if  any  one  who  only 
enjoys  a  privilege  of  prescription  of  the  forum,  is  within  a  territory  and 
bound  to  obey  the  judge  unless  he  enjoyed  the  right  of  a  privileged 
Court :  he  will  not  be  free  from  contumacy  unless  he  comes  and  alleges 
his  privilege,  so  that  thus  the  judge  may  estimate  whether  he  has  juris- 
diction :  I.  ai  quia  ex  aliend  5,  ff.  de  judiciia  (D.  5.  1.)  And  to  this  class 
of  cases  must  be  restricted  what  is  above  generally  laid  down,  that  a 
defendant  cited  the  first  time,  and  making  default  on  the  appointed  day, 
is,  on  the  plaintiff's  prayer,  deprived  of  all  declinatory  exceptions.  For 
if  the  jadge  be  incompetent  by  common  law,  so  that  he  could  neither  be- 
come competent  by  the  express  or  tacit  prorogation  of  parties,  nothing  is 
of  force  which  is  done  before  him,  so  that  not  even  a  sentence  passed  as 
against  a  contumacious  defendant  has  the  force  of  rea  judicata,  as  I  have 
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already  said  in  tit.  de  jurisdiciione  (ante  2,  1,  Fart  II.  of  this  translatioi], 
p.  175).  Hence  the  pragmatics  say  that  if  the  defendant  was  in  default 
after  the  first  or  second  citation,  and  afterwards  wish  to  purge  his  deh^y, 
he  will  be  permitted  to  allege  an  exception  declinatory  of  the  forum 
competent  to  him  by  the  common  law,  but  not  that  which  is  conceded  to 
him  by  a  privilege :  Ant.  Faber,  Cod.  libr.  3.  tit.  12.  defin.  3  and  4 ;  J?e- 
huffus  ad  consiitut.  regius  torn.  B  trad,  de  contumacid  art.  8.  gloss.  1«  num.  8 ; 
Mynsingerus,  cent.  6.  observ .  7;  Johan.  Papon,  libr.  7.  tit.  7.  arrest.  30. 

14.  Lastly,  neither  is  he  to  be  considered  contumacious  who,  on  a 
later  day  being  fixed  by  the  plaiuti£^  prayed,  for  just  cause,  and  was 
allowed  to  proceed  with  his  case  on  an  earlier  day,  and  therefore  quicker, 
and  who  did  appear  on  the  earlier  day.  Which  request  of  defendant's 
is  considered  just  when  they  or  their  goods  are  detained  by  arrest,  or 
where  by  penal  mandates  the  power  of  dealing  with  their  goods  at  dis- 
cretion is  denied  them  until  a  question  of  law  is  decided :  so  that  in  this 
way  the  chain  of  arrest  may  be  so  much  the  more  quickly  relaxed,  or  the 
penal  mandate  cancelled :  Nader  ampliatie  van  de  instructie  van  den  Hoogen 
Bade  24  Martii  1644,  art.  26.  vol.  2.  placit.  pag.  784. 

15.  It  will  be  sufficient  to  avoid  tlie  penalty  of  contumacy  or  delay, 
that  any  one  appoint  an  attorney,  and  therefore,  appearing  through  him, 
obeys  the  judge ;  nor  is  it  necessary  that  in  civil  cases  he  himself  shall 
satisfy ;  although  in  criminal  cases  being  summoned  to  appear  himself^  he 
cannot  discharge  himself  by  sending  an  attorney,  but,  if  he  should  make 
de&ult,  he  is  to  be  rather  seized  and  imprisoned  on  decree.  And  although 
in  civil  cases  it  very  rarely  obtains  that  a  defendant  is  forced  by  the 
auihorify  of  the  judge  that  he  shall  present  himself  to  the  judge,  yet  if 
the  judge,  for  a  cause,  has  so  commanded,  he  must  be  obeyed,  lest  other- 
wise apprehension  shall  be  decreed  for  such  delay,  which  delay  is,  in 
civil  proceedings,  required  to  occur  twice :  and  this  decree  of  apprehen- 
sion itf  not  BO  much  granted  on  account  of  the  quality  or  the  gravity  of 
the  civil  case  itself,  but  rather  because  the  party  ought  not  to  have  con- 
temned or  spumed  the  authority  of  him  who  lays  down  the  law,  but 
ought  to  have  obeyed  him  in  every  way :  arg.  I.  unie,  in  pr.  ff.  si  quis 
decentt  non  chtemperaverii  I.  ex  qucLCunque  2.  pr.  et  §  1, 2f.  si  quis  in  jus 
vocat.  non  iverit  (D.  2.  5.) ;  Anton.  Faher^  Cod.  libr.  2.  tit.  2.  defin.  10,  11. 
Still  it  is  the  duty  of  a  careful  and  circumspect  judge  not  easily  to  grant 
in  civil  cases,  nay  even  not  in  criminal  cases,  whether  the  petitioners  be 
private  persons  or  accusers  armed  with  public  authority,  this  '*  citation  in 
person,"  as  it  is  commonly  called ;  for  it  is  frequently  more  sought  for 
the  sake  of  extorting  money,  than  of  seriously  prosecuting  a  crime,  as  iu 
prudently  observed  in  the  Dutch  consult,  part  5.  consU.  84,  p.  122,  in  med. 
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TITLE  XII. 

OF  HOLIDAYS  AND  POSTPONEMENTS  AND  DIFFERENT 

PERIODS  OF  TIME  FIXED. 


SUMMARY. 


1.  Legal  holidays  are  the  days  on  which  the  Goarts  are  closed,  and  no  judicial 

business  done. 

2.  Holidays  are  (a)  *'  solemn,"  i.e.,  fixed,  and  *'  sudden,"  or  specially  declared  by  the 

Frinceps  at  irregular  times ;  (b)  divine  and  ^  human."  The  chief  divine  holiday 
is  Sunday.  The  Boman  Code  commended  its  exact  observance.  On  it  no 
Boman  judge  or  arbitrator  oould  sit.  Agriculturists  could  exceptionally 
cultivate,  not  to  lose  Nature's  bounty.  Gas^s  could  be  settled  by  compromise, 
for  peace-sake.  Contracts  not  null,  though  reprobated.  Grimioals  may  be 
followed  and  real  or  person&l  arrests  made,  if  urgent.  Sentences  passed  on 
Sunday,  not  null,  according  to  Groenewegen.  But  Yoet  thinks  they  are. 
8.  Citation  made  on  a  Sunday,  to  appear  on  a  week-day,  Voet  thinks  (differing  from 
Gkiyl)  to  be  null.  Sunday  is  a  day  of  rest  and  not  of  criers  and  exeeationB. 
Unless  there  is  danger  iu  delay.   To  disobey  such  a  summons  is  not  contumacy. 

4.  But  citation  on  a  non-holiday  to  appear  on  a  Sunday,  though  null  for  that  day, 

requires  appearance  on  the  first  following  Court  day :  otherwise  he  is  ^^  con- 
tumacious." 

5.  "Human*'  holidays  are  those  for  man's  advantage:   e.g.,  harvest  and  vintage 

holidays,  &c  ' 

6.  No  one  is  forced  to  litigate  on  such  days,  but  if  he  renounces  his  right,  actions  may 

be  heard  by  consent,  with  ratification.  But  not  if  there  is  dissent  or  ignorance. 
Yoet  is  clear  as  to  this,  notwithstanding  certain  dissentient  authorities. 

7.  There  can  be  citation  on  a  human  holiday  to  appear  on  a  day  not  a  holiday.    And 

on  such  holidays  matters  of  great  public  importance  eau  also  be  done,  and 
matters  not  brooking  delay. 

8.  The  Frinceps,  only,  declares  holidays,  not  an  administrator  or  judge.    Magistrates 

may  regulate  times  of  proclaimed  holidays.  The  Frinceps,  only,  abolishes 
holidays.  But  long  contrary  custom,  properly  founded,  also  abolishes :  as  per 
p.  55,  ante, 

9.  Where  holidays  vary,  those  of  the  place  of  trial  to  be  observed.    Jews  had  certain 

privileges  on  their  feast-days  by  Boman  law. 

10.  Fostponements  or  dilations  form  the  eecond  branch  of  this  title.    They  are  the 

delayings  of  judicial  proceedings  till  further  periods,  the  judge's  office  being 
meanwhile  quiescent.    They  must  not  be  confounded  with  "  holidays,"  for 
they  (the  former)  do  not  apply  to  aU  persons,  do  not  cause  Court-cessation,  do 
not  apply  to  litigants,  but  to  payeia    Holidays  apply  to  all. 
1  ] .  Dilations  are  I.  legal,  which  are  again  divided  into  1.  before  suit  contested,  as 
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(a)  twenty  days  of  deliberation  granted  to  a  cited  defendant ;  (h)  two  months 
to  plaintiff  for  contestation ;  2.  after  snitccmtested  fur  proofs;  3.  after  sentence, 
e.g.,  ten  days  for  appeal,  fonr  months  for  execntion.  IL  dimsreUonary,  at 
judge's  discretion,  as  (p)  where  thing  to  be  restored,  on  judgment,  is  elsewhere 
sitnated ;  (b)  where  surety  wishes  to  arrest  and  excuss  absent  principal' defen- 
dant ;  (e)  where  usufmctnary  wantd  to  protect  owner ;  (d)  where  those  on 
military  service  cannot  come  to  proceed  or  defend. 

12.  The  Commentators  say  that  legal  dilations  are  peremptory  and  cannot  be  renewed, 

whereas  diecrdionary  can.  But  Yoet  thinks  even  legal  dilations  can  be 
renewed  on  necessity.  In  civil  cases  as  a  rule  there  is  only  one  '*  dilation," 
but  judge  may  grant  more.  In  criminal  cases  there  are  more ;  but  Voet  thinks 
even  one  may  be  refused  if  the  object  is  to  delay  justice. 

13.  It  is  more  doubtful  if  a  judge  can  restrict  the  time  of  dilation  in  a  civil  case. 

Voet  thinks  he  can  for  grave  cause.  Thus  appeals  may  sometimes  even  be 
narrowed  within  the  fixed  time.    See  post,  bk.  49.  tit.  1. 

14.  Holidays  are  reckoned  consecutively.    If  so  many  days  are  granted  for  dilation, 

'  the  day  of  the  order  is  not  included.  If  three  days  given,  can  appear  on  the 
fourth.  If  two  months  are  given,  appear  on  the  sixty-firat  day.  Unless  leave 
or  custom  the  first  day  must  be  included,  or  if  the  computation  of  time  must  be 
**  from  moment  to  moment."  If  a  thing  must  be  done  **  within  eight  days" 
you  have  the  whole  of  the  eighth  day :  unless  the  computation  there  also  must 
expressly  be  "  from  moment  to  moment." 

15.  For  periods  of  finishing  civil  and  criminal  trials,  see  pott,  bk.  5.  1. 


1.  Thv  *' holidays"  of  the  Jorisoonsult  are  days  free  from  jadioial 
acts :  therefore  called  '*  dies  nefasti^  because  on  them  the  pnetor  was  not 
wont  to  pronounce  the  three  solemn  words  (do,  dico^  addicojy  or  to  lay 
down  the  law,  so  that  on  those  days  there  was  a  jnsticial  silence  and  a 
closing  of  the  Court,  or  suspension  of  law.  And  hereto  appertain  the 
many  things  gathered  from  the  ''  antiquities  "  with  regard  to  the  nature, 
times,  and  distinctions  of  holidays  by  JuL  Polletus  hiatoriafori  Bamani^ 
libr,  1.  cap,  8  ;  BaBuardua  5.  varior.  cap.  19  ;  Baainus^  antiquH,  Bomanar, 
libr,  4.  cap,  3. 

2.  According  to  our  law  they  are  rightly  divided  into  *' solemn,'* 
which  return  at  stated  times,  and  "  sudden,"  which  are  extraordinarily 
announced  for  various  causes  at  the  discretion  of  the  judge,  and  cannot 
be  foreseen :  /.  aive  para  3.  C.  de  dilation,  (C.  3. 11.)  L  aed  ei  ai  26,  §  <| 
ferim  7,  ff.  ex  qutb,  cauaia  majoria  (D.  4.  6.)  But  especially  into  '*  divine  " 
and  **  human."  *'  Divine  "  holidays  are  those  which  are  appointed  on 
account  of  divine  worship  and  devoted  to  the  highest  Majesty,  chief 
among  which  is  the  Sunday,  the  exact  observance  of  which  is  commended 
by  the  Code :  Z.  uU,  C.  h.  t,  (C.  3.  12.) ;  and  its  rent  from  labour,  its  ease 
not  to  be  spent  in  obscene  pleasures  nor  on  the  theatric  scene,  nor  on  the 
contests  of  the  circus,  nor  in  the  sad  wild  beast  sights,  but  in  piety, 
penitence,  or  reflection;  so  that  if  the  celebrating  solemnities  of  the 
Princeps'  birthday  fall  on  that  day  they  were  ordered  to  be  postponed. 
It  is  in  accordance  herewith  that  that  day  was  considered  unsuitable  for 
trials,  whether  by  judges  or  by  arbitrators  agreed  on,  the  horrid  voice  of 
the  crier  being  then  silent,  and  litigants  breathing  free  from  controversy ; 
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Z.  quadringta  6.  L  omnes  7.  d.  I  uU.  C.  h.  L  (C.  8.  12.)     But  to  those 
living  in  tho  country  it  was  conceded  that  they  could  freely  and  lawfully 
attend  to  the  culture  of  their  fields,  lest  the  advantage  granted  by 
heavenly  providence  should  bo  lost,  whenever  it  seemed  that  grain  could 
not  be  suitably  sown  in  the  furrows  on  any  other  day,  and  vines  in  the 
trenches :  L  omnes  judices  8.  C.  h,  t  (C.  3.  12.)    Nor  was  it  forbidden  to 
make  compromises  for  the  restoration  of  concord  :  d,  I,  ulL  C,  h,  t. ;  nor 
to  emancipate  or  manumit :  L  CLctus  8.  0.  h,  i, ;  nor  was  a  contract  void 
because  it  was  proved  to  have  been  celebrated  on  a  Sunday,  for  although 
the  contracting  parties  sin,  yet  it  is  true  that  there  are  many  things  which 
are  prohibited  to  be  done,  and  yet  when  done  hold  good :  Dutch  Cons, 
part  4.  consiL  76  ;  Augustin.  Barbosa  axiomat.  usu  freq.  98.  verho  factum^ 
num.  30  et  seqq.    Nor  are  those  things  forbidden  which  do  not  brook  any 
delay,  as  the  pursuit  of  criminals :  Z.  pen,  C.  h.  L  ;  and  the  public  deten- 
tion and  arrest  of  debtors  suspected  of  flight,  or  of  things  liable  to  the 
danger  of  removal :  as  is  said  in  tit.  de.  in  jus  vocando  (ante,  tit.  2,  8, 
Part  III.  of  this  Translation) ;  also  the  noting  of  appeals :  arg.  Z.  1,  0.  h.  t. 
(2.  12.) ;  Brunnemannus  add.  1. 1 ;  Andr.  Oaylj  Itbr.  1.  ohserv.  53.  num.  11 ; 
and  the  taking  of  pledges :  see  Ant.  Matihseus^  de  auction,  libr.  1.  cap.  6, 
num.  22;  also  the  solemn  confiscation  of  goods  to  be   publicly  sold, 
according  to  most  well-known  practice.    If,  however,  a  sentence  have 
been  passed  on  a  Sunday-holiday,  whether  by  a  judge  or  by  an  arbitrator, 
it  will  be  neither  null  on  that  account  nowadays,  nor  to  be  rescinded,  if 
we  believe  in  Qroenewegen  ad  Z.  ult,  C.  h.  t  et  Z.  6,  ff*  h.  t.  (D.  2. 13.),  where 
he  alleges  the  very  bad  corruption  of  some  places  in  which  it  is  the 
custom  to  hold  trials  only  on  Sundays.    But  as  this  unreasonable  custom 
pleases  few,  and  is  condenmed  by  very  many,  and  as  the  Boman  law  is 
not  found  abrogated  in  other  places  where  trials  are  only  carried  on  non- 
holidays  (cases  of  necessity  excepted), .  and  as  not  less  now  than  by  the 
Boman  law  is  the  sanctity  of  this  day  established  by  frequent  decrees  o£ 
the  Courts  and  laws  municipal,  it  must  rather  be  taken  that  such  sen- 
tences, even  though  not  wanting  in  the  noisy  proclamation  of  a  public 
tribunal,  must  yet  be  declared  null. 

8.  And  if  the  citation  be  made  on  a  Sunday  for  the  purpose  of  pro« 
curing  the  attendance  of  any  one  on  a  day  not  a  holiday,  it  will  seem  to 
be  of  no  force,  interposed  by,  as  it  were,  the  terrible  voice  of  the  crier ; 
arg.  I.  uU.  0.  h.  t.  (C.  8. 11.) ;  for  though  it  be  of  an  act  and  done  not  by 
a  judge,  but  by  a  messenger  (on  which  ground  Andr.  Oayl^  lib.  1. 
observat.  53.  num.  6,  7,  maintains  that  it  ought  to  be  upheld),  yet,  as  it 
contains  the  execution  of  a  decree  nominately  interposed  as  to  citation, 
or  flowing  from  a  general  mandate  given  to  the  officers-of-execution,  and 
as  nothing  is  more  repugnant  to  quiet  and  disturbs  quiet  than  execution, 
and  as  it  cannot  be  denied  that  such  an  execution-ofi&cer  fulfils  the  duties 
and  office  of  a  judge  and  represents  him,  therefore  their  opinion  is  more 
correct  who  lay  down  that  such  a  citation  is  niiU  whenever  there  is  not 
proved  to  be  any  danger  in  delay ;  nor  is  he  taken  to  be  contumiicious 
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who  does  not  appear  on  the  day  he  is  in  this  manner  and  on  snoh  a  day 
bade  to  appear.  For  unless  it  be  so  laid  down«  what,  I  ask,  could  be 
otherwise  expected  than  that  many  execution-officers,  busied  on  other 
days,  would  convert  the  venerated  quiet  of  this  day,  which  should  be 
devoted  to  divine  things,  into  a  perpetual  by  custom  of  citations  and 
judicial  denunciations :  Baldua  in  I  dies  featos  0.  h.  L  (0.  3. 11.),  and 
other  authorities  cited  by  BesaiantM  ad  oonsuetiLd.  AvemisB,  cap,  1.  art  2, 
num.  2 ;  Ant.  MaUhmus  dejudidis  disput.  5.  thes.  11. 

4.  But  if  any  one  has  been  cited  on  a  non-holiday  to  appear  on  a  Sun- 
day, he  is  not  bound  to  appear  on  that  day,  for  the  judge  himself  cannot 
discharge  his  duty ;  and,  moreover,  as  by  a  citation  of  this  kind,  made  at 
a  legal  time,  no  profanation  should  be  made  of  a  day  devoted  to  sacred 
ease,  it  has  deservedly  been  declared  by  many  that  one  so  cited  ought  at 
all  events  to  come  on  the  following  non-holiday  set  apart  for  trials ;  nor 
will  he  avoid  the  penalty  of  delay  and  contumacy  if  he  be  absent :  arg. 
/.  tempora  2,  fere  in  fine^  versic.  iUud  etiam  G.  de  temportbua  et  reparat. 
appellation,  cap.  cum  delicti  6.  circa  fin.  extra,  de  doh  et  contumacia;, 
BessianuB  ad  conmietvdines  Avemice,  cap.  1.  art.  2.  Ttum.  8,  4  ;  ChriaiincBus^ 
vol  2.  decia.  168.  num.  16 ;  Bdmffus  ad  constit.  regias  torn.  3.  tract,  de 
contumaciam  art.  1,  gUm.  unic.  num.  26 ;  Oroenewegen  ad  L  ult.  C.  h.  t.  de 
feriii  ;  Simon  van  Leeuwen,  cens.  for.  part.  2.  lib.  1.  cap.  26.  num.  9  ;  Anton^ 
MatthceuSy  de  judiciis  diaput.  6.  thea.  12 ;  Adde  Zoeriua  ad  pand,  1l  ^. 
num.  6.  I 

6.  '<  Human  "  holidays  are  those  which  are  appointed  for  the  advantage 
of  men.  Such,  principally,  are  harvest  and  vintage  holidays,  as  to  the 
duration  of  which  (although  certain  times  are  found  laid  down  in  a  latei; 
law  in  I.  ut  in  die  2, 1,  omnea  dies  7.  C.  1. 1.  (0.  3.  12.).  Yet  it  was  more 
rightly  laid  down  before  then  that  it  was  permitted  to  the  prasaidea  of  the 
provinces  to  appoint  a  time  according  to  the  custom  of  each  place  for  the 
purposes  of  harvest  and  vintage :  I.  prcaaidea  4,  /.  h.J.  (D.  2. 12.) ;  since 
fruits  do  not  everywhere  mature  at  the  same  time,  nor  grapes  become 
ripe  on  the  sunny  hills,  but  according  as  one  region  is  nearer  to  the  sun 
and  another  more  remote  from  it,  so  is  it  the  custom]  of  mandators  and 
creditors  to  pay  interest  on  capital  more  quickly  or  slowly. 

6.  Although,  however,  no  one  is  forced  to  litigate  unwillingly  on 
human  holidays,  yet,  since  they  are  introduced  in  his  favour,  and  as 
everyone  can  renounce  his  own  right,  it  is  the  practice  that  suits  may 
proceed  by  the  consent  of  parties,  and  that  what  is  then  done  as  to  time 
is  ratified,  whether  there  be  an  express  declaration  of  wish  apparent,  or 
a  tacit  one,  since  the  persons  cited  come  willingly,  not  defending  them- 
selves by  any  exception  of  holidays.  But  if  any  dissent,  or  the  igno- 
rance of  either  manifestly  appear,  whatever  a  judge  has  decreed  on  a 
holiday  will  be  void  without  doubt :  t  1,  §  1, 1,  ai  feriatia  6,  /*  h.  t. 
(D.  2.  IS.) ;  I.  ai  ut  proponia  4.  C.  quomodo  et  quand.  judex  aent.  proferre 
debet  (C.  7.  43.) ;  nor  is  what  Ulpian  says  opposed  to  this,  in  I.  ai  fe^ 
ritia  36,  /.  de  receptia  qui  arbitr.  recep,  (D.  4.  8.),  whore  he  said  that  if 
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an  arbitrator,  forced  by  the  pnetor,  prononneed  Bentenoe  on  a  holiday, 
that  sentence  is  yalid  ;  for  what  he  says  may  either  be  taken  of  a  case 
where  agreeing  parties  had  demanded  snch  forcing  from  the  pnetor,  of 
we  may  interpret  Ulpian  by  Ulpian  himself,  and  restrict  the  words  of  this 
1.  36.  to  the  case  in  which  the  day  fixed  by  agreement  had  passed  and 
conld  not  be  longer  extended,  according  to  Fomponins :  18,  §  arbiter  8, 
ff.  de  recept.  qui  arhit.  recep.  (D.  4.  8.) ;  Bronkhorst,  enant  cent  1.  assert.  27 ; 
Besoldus  delibatis  juris  ad  Pandect.  Itbr,  2.  ^uBst.  10,  post  med.  But  all 
is  void  which  is  done  on  a  holiday,  or  decreed,  or  adjudged,  without  the 
consent  of  the  adversary,  unless  ratification  subsequently  followed ;  for 
as  that  is  compared  to  an  order  or  mandate,  so  it  also  adds  strength  to 
those  giving  assent  to  what  has  been  already  done :  Z.  ult.  C,  ad  Senatuse, 
Macedonian,  (D.  4.  28.)  I.  si  ratum  6,  /.  quod  jussa  (D.  15.  4.),  not- 
withstanding the  dissent  of  Ferdinand  Vasquius:  Mustr.  conirovers. 
libr,  4.  cap,  27.  num,  3  ;  for  although  those  decrees  are  non-existent  ab 
initio^  nay,  are  ipso  jure  null  and  void,  which  are  passed  on  a  holiday 
against  an  absent  and  ignorant  person,  still  it  is  not  at  all  new  that  in 
acts  inter  vivos  those  things  are  strengthened  which,  viewed  in  the 
beginning,  were  done  against  the  law  and  were  invalid,  whenever  they 
remit  their  right  for  whose  advantage  the  first  matter  was  considered 
void.  This  needs  no  proof,  unless  anyone  thinks  that  all  efficacy  and 
advantage  of  ratihabition  should  be  entirely  done  away  with. 

7.  It  is  free,  however,  to  make  citations  on  a  human  holiday  for 
appearance  on  a  day  not  a  holiday ;  because  harvest  and  vintage  holidays, 
and  the  like,  are  only  given  so  that  any  one  should  not  at  that  time 
compel  his  adversary,  occupied  with  agricultural  duties,  to  come  un- 
willingly to  Court :  {.  1,  pr.ff.  h.  t  (D.  2.  11.)  Those  things  are  also 
rightly  done  which  either  deserve  great  fiivour,  or  have  reference  to  the 
especial  public  utility,  or  do  not  allow  of  even  a  moderate  delay :  such  as 
are  named  in  /.  1,  §  2,  {.  eadem  2,  Z.  3 ;  Divus  Trajanus  9,/.  h.  t.  Ipub^ 
licas  6  /.  pen.  C.  h.  t.  (8. 12.)  I,  mOes  11,  §  sexaginta  6,  /.  ad  leg.  Jul. 
de  adulter  (D.  48.  6.) 

8.  The  Princeps,  only,  declares  holidays,  not  other  magistrates,  so  that 
those  which  an  administrator  or  judge  declared  ought  to  be  wanting  in 
name  and  result :  I.  a  nullo  4.  0.  h,  t.  (3. 11) ;  although  the  magistrates 
were  able  to  regulate,  according  to  the  custom  of  every  country,  the  times 
of  holidays  granted  by  the  Princeps :  I.  prcssides  4,  ff.  h.  t.  (D.  2.  12.) ;  L 
si  in  aliam  l^ff,  de  offic.  procons.  et  legati  (D.  1.  16.)  ;  and  even  anciently 
the  King  of  the  Sacrifices,  or  the  Sacrificial  King,  and  the  prsstor,  were 
accustomed  solemnly  to  declare  and  proclaim  holidajs,  the  former  for  the 
purpose  of  rightly  conducting  the  sacred  ceremonies,  the  latter  for  the 
purpose  of  vacation  from  forensic  mattero ;  -as  Basvardus  5.  variorum 
cap.  19,  teaches  us  from  Macrobius,  Gellius,  Yarro,  Amobius.  On  the 
other  hand,  no  one  else  than  the  Princeps  has  the  power  of  abolishing 
them,  since  everything  is  naturally  dissolved  in  the  same  way  as  it  was 
introduced :  I.  nihil  tarn  naturale  35,  ff,  de  reg,  juris  (D.  50.  17.)     It  is 
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not  to  be  denied,  however,  that  they  may  be  abolished  or  changed  by  tho 
long  use  of  the  people  wheneyer  the  connivance  of  the  pnetor  is  ap].arent, 
or  his  wish  is  not  manifestly  thwarted,  according  to  what  has  been  said 
as  to  cnstom  abrogating  law  in  tii,  de  leg%bu$  (ante  1,  8,  Part  I.,  of  this 
Translation),  ante,  p.  55. 

9.  Whenever,  however,  owing  to  the  difference  of  the  Julian  or 
Gregorian  calendar,  or  on  account  of  the  observance  of  the  sacred  cere- 
monies, and  the  rules  prevalent  in  different  places,  the  times  of  holidays 
are  found  to  vary,  those  holidays  only  are  to  be  attended  to  and  observed 
which  are  received  in  the  place  of  the  tribunal  where  the  litigation  is 
earned  on :  arg.  L  9emper  in  sUpuUUionilnu  84,  ff.  de  reg.  juris  (D.  50. 17.) ; 
unless  in  that  place  the  privilege  has  been  specially  accorded  to  litigants 
who  are  hindered  from  coming  on  account  of  religious  duties,  that  neither 
plaintiff  nor  defendant  should  litigate,  except  at  certain  times ;  this  was 
allowed  to  the  Jews,  according  to  I,  in  festifntatibus  2.  (7.  de  JudceU 
(C.  1. 9.) ;  Sande,  decis.  Frimc.  libr.  1.  Hi.  12.  defin.  5.  dreafin. ;  Beioldue, 
ddiboHs  juris  ad  Pand.  libr.  ^.qwxst  10.  in  fine;  AntMcUthaus,  dejudieiis 
disput.  5.  ikes.  15 ;  Paulus  Voet,  de  statutis,  sect.  10.  num.  7.  But,  except 
in  the  case  of  such  privilege,  we  must  keep  to  the  rule  that  only  the 
holidays  of  the  place  of  trial  give  freedom  from  suits.  Hence,  in 
countries  which  are  under  the  States-General,  no  holidays  fixed  by  the 
Pontifical  religion  are  approved,  but  only  those  which  the  reformed 
churches  have  acknowledged,  as  was  laid  down  on  the  2  June,  ann.  1688, 
voL  1.  plaeit.  pag.  261.  Add  Amplication  Instruct.  Curim  Holland. 
21  Decemb.  1679,  art.  29.  vol.  2.  plaeit.  pag.  778 ;  and  it  is  also  nomi- 
nately  forbidden  that  judicial  days  shall  be  changed  or  postponed  under 
pretext  of  pontifical  holiday  in  any  region  obeying  the  said  8tates- 
Greneral :  see  reglement  op  de  politieke  reformatie  in  de  Meyerye  van  den 
Bosehy  et  e.  1  Aprilis  ann.  1660,  art  18.  vol.  2.  plaeit.  pag.  2610. 

10.  ''  Postponement "  ("  dHoHon  ")  which  constitutes  the  second  part 
of  this  title,  is  the  delaying  of  a  proceeding  in  Court  until  another  day  or 
limit  of  time,  so  that  up  to  that  time  the  office  of  the  judge  is  quiescent, 
until  the  period  of  the  time  prayed  for  has  passed  by :  I.  sive  pars  8. 
C.  de  dilationibus  (C.  8. 11.)  This  must  not  be  confounded  with  holidays, 
although  it  is  true  that  '^postponements"  are  frequently  embraced  in 
'*  holidays ;"  for  holidays  have  already  been  described  as  *'  divine "  and 
*'  human,"  whereas,  on  the  other  hand,  **  postponements  "  are  only  human. 
The  former  are,  in  equity,  conceded  to  all :  not  so  the  latter.  The  former 
cause  all  forensio  clamour  to  cease ;  the  latter  only  in  regard  to  certain 
persons  and  causes.  The  former  are  useful  to  litigants  only,  and  give 
freedom  of  breathing  in  respect  of  lawsuits ;  the  latter  are  not  wont  to  be 
conceded  to  litigants,  but  simply  to  those  bound  to  pay,  although  these 
latter  are  not  considered  in  this  title :  L  quod  dicimus  105,  ff.  de  soiu- 
tianibus  et  libertUianibus  (D.  46.  8.) ;  I.  promissor  Siichi  21,  §  1,  ff*  de 
constit.  pecun.  (D.  18.  5.)  ;  {.  arbitraria  2,  §  qui  ita  6^  ff,  de  eo  quod  certe 
loco  (D.  13.  4.) 
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11.  <* Dilations"  (t)Ostpoikement)  are  of  thiee  kinds:  for  some  are 
called  " legal"  which  are  competent  to  litigants  from  the  disposition  of 
the  law  itself,  partly  before  lis  contestaJta^  as  that  of  the  twenty  days 
granted  to  a  defendant  cited  to  deliberate ;  and  of  the  two  months  to  the 
plaintiff  for  the  contestation  of  the  suit,  and  partly  after  lis  conie^ata,  for 
instance,  for  making  proof,  /.  1,  C,  k*  L  de  dilation.,  partly  after  sentence, 
such  as  the  ten  days  for  appeal,  the  fonr  months  for  submitting  to  execu- 
tion of  a  judgment.  As  to  these  and  others,  I  have  elsewhere  specially 
treated.  Other  ''  dilations  "  are  *'  discretionary ^^  such  as  the  judge  at  his 
discretion  grants  from  various  causes,  such  as  those  condemned  to  restore 
or  exhibit  a  thing  which  is  in  another  place,  §  ei  si  in  rem  2.  et  3,  Instit* 
de  offic.judids  (I.  4.  17.) ;  to  the  surety,  that  he  may  aiTest  the  absent 
principal  defendant  and  excuss  him  first :  noveU,  4.  cap.  1.  auth.  prmsente 
C.  de  fid^'ussor.  et  mandcU.  (C.  8.  41.) ;  to  the  bare  detainer,  summoned 
for  the  recovery  of  the  thing  he  has,  that  he  may  render  the  owner  more 
sure :  L  2.-  (7.  vbi  in  rem  oc/to  (C.  3.  19) :  and  thus  it  is  a  very  common 
custom  that  a  temporary  suspension  of  a  pending  suit  be  sought  from  the 
judges,  generally  called  stateringe,  whenever  either  of  the  litigants, 
engaged  in  a  military  expedition  and  service,  is  hindered  thereby,  or  by 
other  legal  impediment,  from  being  present  at  private  suits  which  he 
carries  on  as  plaintiff  or  defendant :  vide  Wassenaer,  pract,  jud,  cap,  5. 
num.  idt.  Other  dilations  are  called  *'  conventional,*'  which  are  granted 
to  one  party  at  the  discretion  and  by  the  liberality  of  his  adversary, 
.  12.  For  although  the  commentators  lay  down  this  as  the  difference 
between  legal  and  discretionary  dilations,  that  the  limit  of  the  former  is 
considered  peremptory,  so  that  another  dilation  is  not  obtaSned  after  the 
lapse  of  that  first  granted,  whereas  the  limit  of  discretionary  dilation  is 
not  so  peremptory  ;  but  he  who  has  allowed  the  time  of  dilation  conceded 
by  the  judge  to  pass,  can  yet  be  heard  at  the  discretion  of  the  judge : 
Ant.  Matthssus  de  auctionibus  libr^  h  cap.  17,  num.  12.  et  wdgo  D.D. 
nd  tit.  ff.  et  Cod.  de  dilationihus.  Still  it  is  reasonable  that  even  legal 
.dilations  can  be  "prorogated"  by  the  judge,  whenever  necessity  or 
greatest  equity  counsel  it,  for  various  causes :  so  that  arbitrary  dis- 
cretionary  dilation  then  seems  to  accede  to  legal  dilation :  I,  si  se  non 
obtulit  4,  §  si  quis  condemnatus  B,ff.  de  re  judicata  (D«  42.  1.)  I.  1.  in  fine 
C.  h.  t.  de  dilat.  (C.  3.  11.)  I.  oraiione  7,  /.  h.  t.  (D.  2. 12.) ;  and  thus; 
although  as  a  rule  it  is  true  that  only  one  dilation  is  to  be  conceded  in  civil 
cases,  I.  idt,  ff.  h.  t.  (D.  2.  12.),  and. the  occasion  of  granting  dilations 
ought  to  be  cut  off  as  much  as  possible,  I.  tempora.  2.  in  pr.  C.  de  tempor. 
et  reparat.  appellatum.  (C.  7.  63.),  yet  the  judge  should  equitably  decide 
whether  there  is  not  cause  for  again  granting  another 'dilation  and  adding 
a  discretionary  one  to  a  legal  one :  d.  I.  7,  ff.  h.  i.  (D.  2.  12.)  instruct. 
Curiss  Holland.  arL  124,  131.  In  criminal  cases,  on  the  other  hand, 
resulting  in  greater  prejudice  often  both  to  the  plaintiff  and  the  defen- 
dants,  although  two  dilations  could  be  granted  to  the  plaintiff  and  three 
to  the  defendant  for  cause  shewn,  as  Faulus  warns  us  in  /.  ult,  ff,  h.  U 
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(•1).  2. 12.),  yet  T  Hiink  it  more  correct  tihat  onl/<^De  Bhotild  be  granted^ 
wheneyer  the  judge  is  persnacLed  that  another  dilation  is  sought  for  the 
purpose  of  dragging  on  and  protracting  the  cause.  Nay,  that  no  dilation 
is  to  he  granted  unless  the  judge  is  moved  by  the  nature  of  the  trans- 
action, is  laid  down  by  the  same  Paulus :  Z.  in  crtmine  ^l,ff,  ad  leg,  Jul, 
de  adultertis  (D.  48.  5.) 

18.  It  is  more  doubtful  whether  a  judge  can  restrict  the  time  of  dilation 
granted  by  law  in  civil  cases  ?  As  a  rule  that  power  is  to  be  denied  to 
the  judge,  lest  otherwise  we  seem  to  equalise  the  nature  of  legal  dilations 
with  that  of  discretionary  dilations ;  and  lest  the  judge,  in  whose  power 
the  question  of  fact  is,  but  not  the  authority  of  the  law,  makes  himself 
more  severe  than  the  law  itself :  I,  si  se  non  cbtulit  4,  §  si  quis  condem- 
naius  5,  ff,  de  re  judio,  (D.  42.  1.)  ;  arg.  Z.  ordine  15,  ff.  ad  municipcdem 
(D.  50.  1.) ;  jund.  novelL  82.  cap.  opartet  10.  But  if  any  other  serious 
cause  should  counsel  it,  as  the  manifest  ''calumny"  of  another,  or  a 
special  cause  of  fi&vour,  no  one  will  lawfully  deny  to  the  judge  the  power 
of  restricting  a  legal  dilation :  Z.  ^t  pro  trihunali  2,  ff,  de  re  judicata 
(D.  42.  1.) ;  arg.  Z.  debitanbus  81,  ff,  eo  tit,  Neostadius  Ourim  Hollandicss 
decis.  31 ;  Ant,  MatthssuSy  de  judiciis  disput.  6.  thes.  48, 49,  and  disput,  13< 
thes,  2,  8,  in  which  way  even  the  times  of  making  supplication  against 
sentences  are  not  infrequently  circumscribed  in  a  narrower  space  than 
the  law  had  granted,  as  will  be  said  more  fully  in  tit,  de  appellation, 
(D.  49.  1.) 

14.  But  the  times  of  holidays  are  continuous,  the  holidays  being 
counted  together :  Z.  sive  pars  3.  C.  h,  t.  de  dilation,  (C.  8. 11.) ;  Z.  tempora  2. 
eirc,  fin,  vers,  iUud  etiam  0.  de  tempor.  et  reparat,  appellat,  (C.  7.  68.) 
Nor  should  the  spaces  of  the  dilation  seem  to  be  so  much  over-narrowed 
that,  if  a  certain  number  of  days  be  expressed  in  the  dilation,  the  very 
day  too  on  which  the  decree  of  dilation  was  interposed  should  go  to  make 
up  the  number.  Thus  if  (for  the  sake  of  example)  anyone  were  ordered 
to  intercede  within  a  space  of  three  days,  or  to  appear,  or  to  do  anything 
else,  it  is  more  correct  to  say  that  the  day  itself  on  which  anything  was 
done,  or  on  which  tbe  decree  of  dilation  was  interposed  (say  the  Ist  of 
March)  should  not  be  reckoned  in,  but  that  besides  that  day  three  other 
days  are  left  at  the  discretion  of  him  who  obtained  the  dilation :  so  that 
on  the  fourth  day  of  that  month  he  will  rightly  do  that  for  which 
the  dilation  was  given.  So,  if  a  dilation  were  granted  to  anyone  on  the 
very  calends  of  January,  he  is  not  excluded  because  the  last  day  of 
December  has  passed,  unless  the  very  calends  of  the  following  year  had 
been  allowed  to  elapse.  He  also  to  whom  the  space  of  two  months  is 
given  by  law  must  be  heard  when  he  comes  on  the  sixty-first  day  :  for  as 
it  is  agreed  that  the  space  of  a  doubled  month  is  sixty  days,  so  that  the 
sixty-first  day  is  in  vain  included,  if  to  the  assigned  space  of  two  months 
the  day  itself  on  which  the  assignation  is  made  is  sought  to  be  added  : 
Z.  vhi  lex  101,  ff,  de  r eg.  juris  (D.  60.  17);  arg.  Z.  eum  qui  calendis  41, 
ff.  de  cerhor.  obligat.  (D.  45.  1.) ;  Z.  1,  ff.  si  quis  caution,  in  judicio  sist. 
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cauM.  fiuL  (D.  2.  11.)  acewtoXe  ilnl.  MaManM^  de  aueiumibus  Ubr.  1* 
cap.  8.  nwn,  11,  12, 13 ;  Beriickitu^  part  1.  candtu.  pract.  74.  niMii.  126 ; 
TyraqueUm  de  retradu  gewtili  art.  1.  glon,  11.  num.  17.  et  seqq. ;  ifo22enw 
semestrium  libr.  1.  cap«  7,  and  a  long  eeriefi  of  authors  cited  bj  them. 
And  this  is  so  unless  it  had  already  booome  of  force  by  inveterate  eustom, 
or  had  been  nominately  sanctioned  by  law,  that  in  certain  particular  cases 
the  day  of  the  assigned  limit  should  be  counted  in  the  conceded  days,  or 
the  time  had  to  be  computed  from  moment  to  moment,  as  I  shall  say  in 
tit.  de  ajppellationibuB  (D.  49.  1.),  must  be  observed  as  to  re-audition. 
Meanwhile,  see  Jacobus  Coren  chsertxU.  36.  The  consequence  of  which  is 
that  that  day  ought  not  to  be  excluded  within  which  anything  is  to  be 
done  by  force  of  legal  or  discretionary  dilation,  so  that  anyone  ordered  to 
pay,  or  except,  or  do  anything  "  within  eight  days,*'  is  rightly  considered 
to  do  whatever  was  to  be  done,  on  any  part  of  that  eighth  day,  so  that 
the  whole  day  is  at  the  discretion  of  him  to  whom  the  postponement  waa 
given :  2.  1,  §  ^piod  dieimua  9fff,  de  meces.  edicti  (D.  38.  9.);  d.1. 101,^. 
de  reg.  juris  (D.  50, 16.) ;  d.  1. 41,  ff.  de  verhor.  Migat.  (D.  45. 16) ;  d.  Z.  1, 
ff.  si  quis  caution,  in  jud.  sisti  causa ;  Aulus  Oellius,  noct.  Attic.  Itbr.  12. 
cap.  13 ;  Tyraguellus  de  retractu  geniili,  §  1.  gloss.  11.  num.  27 ;  AnU 
MaithcBus,  de  aucUonihus  Itbr.  1.  cap.  8.  num.  14,  unless  here  also  it  was 
laid  down  that  the  time  had  to  be  computed  from  moment  to  moment, 
or  that  had  become  the  practice  by  custom :  Coren^  diet.  cbs.  36. 

15.  As  to  the  times  within  which  a  civil  or  criminal  trial  is  to  be 
ended,  that  will  be  dealt  :Rrith  in  the  title  de  fudidis  (pasty  5,  1)  as  its 
more  proper  place. 
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TITLE  XIII. 


ON   SUMMONSING. 


SUMMARY. 


1.  A  '^  BUiiiinoiis"  accordiDg  to  the  Bomaa  law  described :  it  was  a  full  statement  of 

the  OQEoing  case  to  enable  defendant  to  deliberate  whether  he  woald  submit  or 
contest,  or  reonse  the  judge  as  suspect.  By  the  Roman  law  the  time  thus 
given,  on  security,  was  twenty  days.  In  Holland  fourteen  days,  or  shorter, 
according  to  nature  of  case  and  local  custom.  If  he  submits  and  promises 
payment,  time  allowed.  In  summary  and  insigniflc&nt  causes  the  summons  is 
vivd  voce,  in  more  important  in  writing :  both  by  Boman,  Canon,  and  Holland 
law. 

2.  *'  Libel  '*  or  summons  defined.    It  is  a  written  statement  of  the  case.    It  must  be 

consistent  in  narration  and  conclusion :  like  a  logical  syllog^ism  with  major  and 
minor.  The  law  is  the  major,  the  &cts  and  cause  of  action  the  minor :  then 
draw  the  conclusion  (or  prayer).  It  is  the  most  important  part  of  the  whole 
summons,  and  must  be  formulated  with  the  highest  skill,  or  the  result  will  be 
loss  to  the  client  and  shame  to  the  practitioner. 

3.  Summons  must  be  as  certain,  clear,  and  perspicuous  as  possible,  or  it  will  be 

excepted  to  as  inept  and  obscure.  If  no  exception  taken,  trial  good  in  civil 
oases,  but  doubtful  in  criminal  cases.  Where  summons  doubtful,  interpret  to 
plaintifTs  advantage,  and  so  as  to  save  the  thing  to  him :  going  by  other  clear 
allegations  in  it  and  its  clear  condiision.  When  there  is  an  ambiguity  of 
verbiage,  do  not  be  so  much  led  by  the  defendant,  who  will  always  try  to  evade 
the  issue :  it  is  thus  safer  only  to  exclude  from  the  trial  what  the  parties  have 
expressly  agreed  should  be  excluded  and  to  admit  that  as  to  which  there  is  no 
agreement  In  stipulations  it  is  true  it  is  the  rule  to  interpret  ambiguities 
against  a  careless  stipulator,  but  this  rule  is  not  extended  to  judicial  proceed- 
ings, in  which  the  interpretation  is  rather  against  defendant,  who  moreover 
could  have  asked  explanation  before  answering.  Answering  an  inept  summons 
by  confession,  purges  ineptness.  Judge  may,  at  any  time,  ask  from  plaintiff 
explanation  of  obscurities.  If  after  all  explanations  the  plaintiff's  right  of 
action  remains  obscure  to  the  judge,  he  should  rather  not  give  judgment  for 
plaintiff,  for  such  judgment  would  be  void.    Unless  defendant  confesses. 

4.  To  avoid  obscurity,  state  in  summons  name  of  plaintiff,  defendant,  subject  of  suit, 

the  judge,  and  plaintiff's  right  to  sue.  Also  the  cspucity,  where  action  is 
tutorially,  executorially,  or  procuratoriaJly  brought  or  by  marital  right.  Such 
capacity  must  be  initially  proved,  if  excepted  to,  and  before  the  merits,  so 
that  one  bringing  an  action  he  has  not  the  **  capacity  "  for,  may  be  repulsed  at 
the  threshold.  Capacity  once  acknowledged,  cannot  be  afterwards  disputed 
unless  cause  arise,  or  there  was  ignorance.    If  action  is  on  a  cession,  state  that 
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in  the  rammoiifl,  so  that  defendant  may  know  wbat  be  has  to  answer.  BcbnlliiB 
diBWB  a  di8tmction«  however,  as  to  whether  plaintiiT  proceeds  in  his  own  name 
or  that  of  the  cedent,  in  the  latter  case  he  mnst  allege  theoession  in  summons. 

5.  The  thing  sued  for  should  be  exactly  described  in  the  summons.  Sometimes, 
howeyer,  the  description  of  the  thing  may  be  more  generally  couched:  see 
the  several  cases  stated  in  the  text 

G.  Name  or  designation  of  judge  must  be  stated,  so  that  defendant  can  decline  the 
Court,  or  recuse  the  judge. 

7.  Especially  must  the  **  cause  of  action "  be  described.    It  is  general  or  tpeeial : 

general  in  real  actions,  special  in  pereonal :  see  text 

8.  The  name  of  the  action  need  not  be  specially  stated  nowadays,  as  long  as  there  is 

a  full  statement  of  facts  founding  it. 

9.  As  perfection  is  not  human  but  divine,  and  as  the  consequence  of  the  plaintiff's 

mistake  in  his  summons  may  be  defendant's  absolution  from  the  instance,  an 
amendment  of  sunmions  is  generously  allowed,  at  any  time  up  to  judgment, 
on  payment]  of  costs :  and  on  giving  defendant  further  time  to  deliberate. 
This  amendment  may  be  made  before  or  after  litis  contetttatio  ;  and  Yoet  goes 
on  in  an  argumentative  excursus  to  shew  that  no  praatorian  restitution  in 
integrum  was  necessary  for  the  amendment 

10.  By  the  Dutch  law,  however,  after  contestation  the  coni-ent  of  the  adversary  is 

wanted  for  a  change  of  summons,  or  else  an  order  of  restitution  in  integrum 
and  payment  of  costs.    The  judge  may  allow  change  more  than  once. 

11.  But  if  the  plaintiff  does  not  wibh  to  change,  but  only  to  make  the  summons 

clearer,  he  does  not  pay  costs.  Instances  given,  (a)  more  proofis ;  (p)  definition 
of  time  and  place ;  (c)  offering  in  summons  fulfillment  of  contract  sued,  which 
neeessary  offer  had  been  omitted. 

12.  Amendment  is  allowed  even  if  the  summons  does  not  contain  certain  customary 

*'  saving  clauses  "  refeerving  right  of  change,  &c  Yoet  thinks  some  attach  too 
much  weight  to  these  clauses ;  for,  as  he  shews,  the  authority  to  change  is 
based  on  tiie  law  and  not  merely  on  plaintiff's  will.  By  adding  these  clauses 
he  can  get  no  more  than  the  law  allows,  and  why  should  what  the  law  allows 
be -denied  for  their  omission. 

13.  As  to  the  **  salutary  clause,"  praying  judge's  aid,  many  give  it  great  virtue,  in 

securing  the  widebt  possible  condemnation  of  the  defendant,  prayed  or  not 
prayed.  Instance  given  in  text  But  Yoet  thinks  tLe  sounder  view  is  that 
this  *'  salutary  clause  "  is  only  proposed  as  measure  of  caution,  and  cannot 
give  a  judge  the  power  of  doing  more  than  the  law  allows  him.  Even  in  its 
absence  the  judge  can  supply  the  laws  the  advocate  has  omitted,  e.g.,  con- 
demning rash  litigant  in  costs,  even  where  not  prayed.  This  is  matter  of 
known  law.  But  matters  of  fact  he  cannot  supply,  balutury  oluute  or  not 
For  then  he  would  be  advocate  and  judge,  which  is  unlawful.  [And  see  as  to 
this,  postj  bk.  5.  tit  1.] 

14.  A  defendant  can  propose  many  exceptions,  but  a  plaintiff  could  not  join  many 

actions  in  one  summons.  Defendant's  position  is  more  favourably  viewed  than 
plaintiff's.  But  if  one  of  two  actions  obtains,  it  being  uncertain  exactly  which 
two  were  alternatively  debcribed,  and  whichever  was  right  prayed  for. 
Possessory  and  petitory  suits  could  be  brought  at  same  time  by  two  summonses. 
But  Yoet  fiays  that  nowadays  many  diveree^actious  can  be  cumulated  in  one 
summons,  and  there  will  then  seem  to  be  as  many  cases  as  sets  of  facts.  Pos- 
sessory and  petitory  suits  thus  cumulated,  and  others  stated  in  the  text  But 
not  repugnant  actions,  e,g,,  testamentary  and  intestate.  Or  actions  which  aribO 
from  the  same  cause  and  to  the  same  end:  instances  cited.  Nor  diverse 
actions  against  diverse  debtors,  from  diverse  causes :  for  sam^  cause,  yes. 

15.  In  criminal  summonses  state  name  of  accused  and  accused,  crime,  month  and 

year :  nut  the  day,  unless  accuifed  demands  it,  to  prove  an  alibi. 
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16.  Doonmentfi  relied  on  must  also  bo  issued  before  oontcstation  of  suit :  by  tho 

parties  to  a  suit  to  each  other,  or  oven  by  private  or  public  third  persons.  And 
all  other  documents  to  which  reference  is  made  in  the  documents  issued.  This 
both  in  conventional  and  reconventional  cases.  Plaintiff  on  a  ceded  action 
must  also  thus  produce  beforehand  all  the  documents  the  cedent  was  bound 
to  produce,  including  cedent's  books  of  account. 

17.  Named  of  witnesses  need  not  be  furnished,  for  they  may  be  tampered  with,  where 

documents  cannot.  Nor  documents  plaintiff  docs  not  intend  to  use,  although 
they  might  help  derendant  to  prove  an  exception.  Unless  they  are  defendant's 
own  documents,  or  common  to  both:  in  which  light  merchant's  books  are 
regarded  when  the  merchant  sues  on  account  of  goods  sold  and  delivered. 
Defendant  has  then  a  right  to  the  whole  debtor  and  creditor  accoimt.  Voet 
differs  specially  from  those  Commentators,  like  Faber  and  others,  who  say  that 
plaintiff  must  produce  everything  that  can  benefit  a  defendant,  even  if  he 
(plaintiff)  does  not  intend  to  rely  on  them. 

18.  The  defendant  is  also  bound  before  contestation  of  suit  to  produce  to  the  plaintiff 

documents  he  holds  in  common  with  plaintiff,  or  which  are  plaintiff's  own.  A 
tutor  or  conductor  of  another's  affairs,  must,  when  summonsed,  produce  all  his 
accounts  to  plaintiff.  But  not  if  the  documents  are  defendant's  own,  for  no 
one  is  bound  to  prove  his  opponent's  case,  unless  the  judge  specially  decree  it, 
or  if  the  fisc  be  the  plaintiff^  in  a  civil  actiou.  Formerly  the  fiso  had 
extraordinary  rights  of  document  production,  but  this  was  restricted  in  later 
times.  A  defendant  who  excepts  becomes  in  so  fur  plaintiff,  and  must  pro- 
dace  the  documents  on  which  he  founds  his  exception,  but  only  when  tho 
exception  is  already  contested,  for  plaintiff  may  not  prove  his  summons :  and 
then  defendant  ipio  facto  succeeds.  If  plaintiff  excepts  to  the  exception,  he 
must  in  like  manner  produce  documents  on  which  he  founds  his  exception. 
Examples  from  the  Roman  law.  References,  in  support,  to  the  Conunentators 
generally. 

19.  The  whole  instrument  need  not  bo  issued  if  it  has  distinct  chapters,  nor  whole 

book  of  accounts;  but  only  intelligible  extracts  with  headings,  enough  for  the 
case.  If  there  is  only  one  transaction,  or  if  everything  is  at  issue,  then  all 
must  be  produced,  or  if  the  judge  so  orders. 

20.  A  third  person  holding  my  account  is  also  bound  to  issue  them ;  but  I  am  not 

bound  to  issue  my  accounts  to  a  third  person.  But  bankers  and  the  like  are 
required  to  produce  their  accounts.  The  Roman  bankers  were  very  skilled 
and  carefal  accountants,  and  occupied  a  sort  of  public  position,  similar  to  that 
of  notaries  nowadays,  to  whom  therefore  very  much  of  what  the  Roman  law 
says  as  to  bankers  is  applicable.  Ex- bankers  must  continue  to  produce :  and 
also  the  heirs  of  bankers.  But  as  notarial  protocols  must  be  deposited  on  their 
death  in  the  public  aichievs,  the  keepers  of  those  archieva  will  produce 
them. 

21.  The  production  of  such  accounts  by  bankers  is  not  promiscuous,  bat  only  made  to 

those  whose  clear  advantage  it  is ;  and  notaries  only  produce  to  tlieir  princi- 
pals, or  heirs,  or  those  whose  clear  advantage  it  was.  If  this  advantage  is 
doubtful,  rather  await  an  order  of  the  judge,  who  will  not,  however,  make  a 
promiscuous  order,  as,  e.gf.,  for  the  production  of  the  will  of  a  living  person 
without  his  consent. 

22.  Bankers  must  equally  produce  documents  where  the  suit  is  against  themselves, 

and  not  against  third  persons  only. 

23.  Bankers  or  their  heirs  cannot  claim  the  production  of  their  own  accounts  to 

themselves.  Nor  can  a  second  production  be  claimed  by  any  one,  unless  the 
judge  so  direct  for  cause  shewn,  e.g.,  loss  by  fire,  shipwreck,  &o.,  or  possession 
at  a  dibtance.    Nor  are  contracting  parties  who  have  each  a  deed  of  the  sale 
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and  parol lOfic  between  them,  or  of  the  letting  and  hiring,  bound  to  produce  to 
each  other,  unless  their  own  copies  are  lost,  &c. 

24.  Banker  must  produce  accounts  at  his  place  of  business,  not  elsewhere.    Accounts 

must  have  date  and  consulship  marked  on  them,  for  otherwise  falsity  is  easier. 
Note  that  where  there  is  a  controversy  as  to  proper  form  and  mode  of  issuing, 
the  custom  of  place  of  issue  regulates,  as  in  statutes  solemnities  of  are  regulated 
by  place  where  made  (see  p.  98  of  this  Translation,  §  18.)f 

25.  Bankers  have  an  *'  action  in  factum  "  (adapted  to  the  particular  circumstances), 

against  tliem  for  the  id  quod  interest  of  the  non-production ;  an  action  framed 
on  the  analogy  of  actions  against  tutors,  procurators,  partners,  &c  But 
malicious  desire  to  injure,  or  negligence  equal  to  it,  must  first  be  proved,  to 
found  the  action,  from  which  therefore  the  defendant  will  be  absolved  if 
he  swuar  no  such  desire  exist.  If  possession  is  admitted,  however,  loss  of 
possession  of  the  accounts  to  be  produced  will  not  absolve  unless  it  is  from 
clear  accident. 
2G.  This  action  is  given  to  the  entitled  party's  heir  against  the  bnnker,  within  the 
year.  Bat  not  against  the  banker's  heir  unless  he  did  something  by  his  own 
act.  delict,  or  fraud :  just  as  in  similar  circumstances  a  similar  action  is  given 
against  a  land  surviyor's  heir  for  false  snrvey  of  the  surveyor :  and  against  one 
who  alienates  possession  specially  to  defeat  a  vested  tribunal. 


1.  To  pnblisli  (smnmons),  says  Ulpian,  in  I,  1,  §  1.  h,  t.  (D.  2.  13.),  is 
to  describe  folly,  or  to  include  in  a  libel,  and  to  give  or  dictate  it ; 
and  Labeo  also  says  that  he  publishes  who  leads  his  adversary  to  tho 
*^albmm'*  of  the  prtetor,  and  shews  what  is  to  bo  dictated  ;  or  states  that 
wbich  he  wishes  to  use,  even  if  he  does  not  actually  then  lead  his  adyer- 
sary  to  the  "  albumJ'  An  ^  actio  "  or  an  instrument  is  published.  The 
publication  of  the  action  is  the  "  demonstration  "  of  the  coming  lawsuit, 
«o  that  the  adversary  may  deliberate  whether  he  wishes  to  resist  or  to 
yield,  and,  if  he  thinks  he  ought  to  resist,  that  he  may  come  instructed  by 
inquiry  into  the  action  in  which  he  is  summoned :  L  1,  pr,ff.  k.  t.  The 
*'  actor  "  (plaintiff)  ought  to  come  instructed  to  the  trial,  since  it  is  in  his 
power  whether  he  wishes  to  proceed,  and  when  :  tot.  tit,  C.  ut  nemo  invitus 
agere  vd  dccua,  teneaiur  (C.  3.  7.)  ;  but  since  the  defendant,  when  ho  is 
called,  need  not  to  come  prepared,  it  was  not  astonishing  that  some  delay- 
ing extension  of  time  (inductee)  was  granted  to  him  for  consultation :  so 
that  even  in  the  later  Roman  law  the  defendant,  after  the  citation  in  law 
and  the  conjoined  edition  of  action,  could,  on  making  gifts  to  the  officers 
bringing  it,  and  giving  security,  deliberate  for  the  space  of  twenty  days 
wheUier  he  would  yield,  or  contradict,  or  wished  to  recuse  the  judge,  or 
to  pray  that  another  might  be  associated  with  him,  as  being  suspect : 
aulh,  offeratur  (7.  de  litis  contestatione  (0.  3.  9.)  Now,  however,  with  the 
Hollanders,  and  the  neighbouring  nations,  fourteen  intervening  days 
obtained  in  lieu  of  the  twenty ;  and  even  a  shorter  time,  especially  in 
suits  to  be  ventilated  off  the  bench  (de  piano),  or  before  an  inferior  judge : 
in  this  matter  the  custom  of  every  tribunal  is  to  be  observed :  Qroene^ 
wegen,  ad  auth.  offeratur  C.  de  litis  contestatione.  Vide  Instruct.  Curim 
HolL  art,  59.  Oidonnantie  op  de  Justitie  hinnen  de  steden  en  ten  platte 
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UiTiden  van  Holland,  1  April,  1580,  art.  1, 11,  /12.  If  the  defendant  does 
not  think  the  action  onght  to  be  resisted,  bnt  consents  to  condemnation, 
that  is  interposed  immediately  {in  continenti) ;  if  he  offer  the  payment  of 
what  is  prayed,  he  will  withont  difficulty  obtain  a  little  delay  for  pay- 
ment, on  this  condition,  that  if  he  does  not  pay  within  the  allotted  time 
ho  will  be  condemned  not  only  if  present,  but  if  absent,  to  make  payment, 
being  cited  anew  however  to  receive  condemnation.  This  ''  edition  "  of 
action  takes  place  viva  voce  in  snmmary  tribunals,  and  in  lighter  and 
more  trifling  causes,  in  which  all  roundabout,  unnecessary,  and  superflu- 
ous dilations  are  to  be  cut  away : — ^in  ordinary  and  more  important  suits 
it  must  take  place  by  libel :  this  not  only  was  the  practice  by  the  canon 
law  :  dementina  ssepe  2  de  verhor,  ngnif.  joined  to  cap,  I.  Extra,  de  ItbeUi 
oblatione  ;  but  was  also  received  in  the  later  civil  law :  auth.nisi  hrevea  0. 
de  sententiis  ex"periculo  recitand,  novelL  17.  cap.  sit.  tibi  3;  Anton. 
MatihmuB,  de  judiciis  disp,  6,  th.  32 ;  and  this  is  to  be  here  also  viewed 
and  observed  as  a  received  custom  in  every  tribunal  of  Holland :  Vide, 
Simon  Van  Leeilwen,  cens.  forens.  part  2.  lib,  1.  cap.  24.  num,  ^  et  5; 
Wiuaenaer,  pract.  jud.  cap,  1,  num.  80,  40  et  seqq.;  Instruct.  Curim 
Holland,  art.  58,  59.  na  der  ampliatie  van  de  instrueiie  van  den  Hogen  en 
Frovineiakn  Bade,  24  Martii  1644,  art.  27,  28. 

2.  A  '^  libel "  is  a  writing  demonstrating  the  species  of  the  coming 
suit ;  and  oC'Usistent  in  its  narration  and  conclusion :  so  that  it  contains 
an  ^^  enthymema,'*  as  the  logicians  call  it,  or  a  syllogism  drawn  from 
another  proposition,  and  that  the  major.  The  provision  of  the  law, 
which  makes  the  major  proposition  in  the  syllogism,  being  supposed, 
and  which  is  presumed  to  be  known  to  a  skilled  judge,  then  for  the 
assumed,  or  minor  proposition,  stands  the  narration  of  fact,  comprehend- 
ing also  the  cause  of  action ;  from  which  two  propositions  the  one  under- 
stood,  the  other  expressed,  the  conclusion  of  the  syllogism  is  at  length 
formed.  And  although  they  do  not  err  who  say  there  are  three  sub- 
stantial parts  of  the  *'  libel,"  the  narration  of  fact,  the  cause  or  medium 
of  conclusion,  and  the  conclusion ;  as  with  many  others  Ant.  MatthsBUS 
says :  de  judiciis  disput.  6.  thes.  18  et  seqq,;  still  Simon  Van  Leeuwen  errs, 
and  deviates  very  much  from  logical  principles  when  he  is  of  opinion  in 
cens.  for.  part  2.  libr.  1.  cap.  24.  num.  2,  that  a  *'  libel "  (summons)  con- 
sists in  three  prepositions,  a  major,  a  minor,  and  a  conclusion,  taking  the 
narration  of  fact  for  the  major,  and  the  cause  of  suing  for  the  minor : 
since  rather,  to  one  philosophising  truly,  the  whole  narration,  compre- 
hending also  the  expression  of  the  cause,  is  nothing  else  than  an  assump- 
tion of  the  fuller  argument.  For  since  the  *< libel"  (summons)  is 
considered  the  chief  foundation  of  the  whole  suit,  and  the  chief  part  of 
the  libel  is  the  conclusion,  inasmuch  as  the  judge  can  condemn  the 
defendant,  as  a  rule,  certainly  to  less,  but  not  to  more  than  is  com- 
prehended in  the  conclusion  of  the  libel,  it  is  not  surprising  that  juris- 
prudents are  warned  to  be  careful  to  frame  the  conclusion  of  the  sum- 
mons with  the  most  exact  circumspection  and  provident  care,  lest  they 
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otherwise  cause  damage  to  their  client  hj  their  temerity,  and  disgrace  to 
themselves  bj  their  imprudence ;  although  as  to  the  Boman  law  it  is 
more  correct  to  say  that  only  in  civil  cases  a  conclosion  to  the  summons 
is  necessary,  but  not  in  criminal  whenever  proceeding  is  as  to  a  crime  to 
which  a  certain  penalty  is  affixed  by  the  law,  which  penalty  neither  the 
accuser  can  change  by  his  petition,  nor  the  judge  by  his  sentence :  arg. 
L  libellorum  3,  ff.  de  accusationib.junct,  L  gi  qua  poena  est  244,  ff.  de  verbar. 
signific,  (D.  50.  16.) ;  Andr.  Gayl,  lib,  1.  ohserv,  61.  num,  18  et  seqq. ;  Jul. 
Claras  lihr.  5.  sententia  §fin.  qucest,  12.  num,  vJlU 

3 .  Great  care  should  be  especially  taken  that  the  summons  is  certain^ 
as  far  as  the  laws  allow,  and  clear  and  perspicuous :  lest  otherwise  the 
plaintiff  suffer  repulse  by  the  exception  of  inept  or  obscure  libel ;  if  this, 
however,  be  not  put  forward  by  the  defendant,  the  trial  will  remain  good 
in  civil  cases :  arg.  Z,  ult,  C.  de  annali  except  (C.  7.  40.),  cap,  significanti^ 
bus  2.  extra,  de  lihell.  chlatione ;  perhaps  not  equally  so  in  criminal  casrs 
arg.  Z.  lihellarum  3,  §  quod  si  libelli  l,ff,  de  accusat,  et  inscript,  (D.  48.  2.) 
Andr,  GayL,  lihr,  1.  observat,  66.  num.  6,  7,  8.  et  observ,  62.  num,  12,  13 
ImbertuSj  Instil,  for.  libr,  1.  cap,  17.  in  fine;  Zangeras  de  exception,  part  2 
cap,  14.  num,  1  et  seqq, ;  Zoezius  ad  Pandect,  h.  t,  num,  4.     The  '*  libel ' 
will  receive  in  those  points  in  which  it  is  ambiguous,  or  obscure,  that 
interpretation  which  is  more  useful  to  the  plaintiff:  I.  si  quis  in  inten- 
tione  66,  jf.  dejudiciis,  (D.  5.  1.),  and  by  which  the  thing  itself  may  be 
saved  to  him :  I,  in  contrahendi  172,  §  1,  Jf.  de  reg,  juris  (D.  50.  17.),  and 
which  most  of  all  accords  with  the  other  clear  and  perspicuous  allega- 
tions contained  in  it,  especially  with  the  evident  conclusion :  Zangerus^ 
de  except.  d,part  2.  cap,  14.  num,  22  et  seqq, ;   Andr,  Gayl,  libr,  1,  observ. 
61.  num.  16,  17.  et  observ,  66.  num,  6  et  seqq. ;  Simon  Van  Leeuwen,  cens. 
forens.  part  2.  libr,  1,  cap,  24.  num.  6.    For  generally,  wherever  there  iB 
an  ambiguous  wording  in  actions  or  exceptions,  it  is  most  suitable  that 
that  wording  shall  be  accepted  by  which  the  thing  as  to  which  the  pro- 
ceeding is  shall  rather  bo  of  force  than  perish :  I,  quotiens  in  actionibus 
12,  ff'  de  rebus  dubiis  (D.  34.  5.),  nay,  when  it  is  asked  "  what  seems  to  be 
brought  into  trial  ?  "     Celsus  said  that  it  was  dangerous  to  measure  this 
from  the  side  of  the  defendant,  who  will  always,  in  order  that  he  should 
not  be  condemned,  say  that  this  and  that  had  not  come  into  trial.     It  is 
better  to  say  that  that  should  then  appear  to  come  into  trial  about  which 
there  was  no  agreement  that  it  should  come ;  but  that  should  not  come  ns 
to  which  it  was  nominally  agreed  that  it  should  not  come :  I,  solemus  61, 
ff,  de  judiciis  (D,  5.  1.)     And  although  Ulpian  and  Celsus  replied  that 
the  obscure  words  of  stipulations  should  be  interpreted  against  the  stipu- 
lator, inasmuch  as  it  was  in  the  discretion  and  power  of  the  stipulator  to 
frame  the  words  more  broadly  and  fully :  I,  stipidatio  ista,  38,  §  in  stipu- 
lationtbus,  18.  I.    quicquid  adstringendce  99,  ff,  de  verb,  oblig. ;    I.  cum 
quceritur  26,  ff.  de  rebus  dubiis  (D.  34.  5  )  ;  yet  it  will  not  so  easily  happen 
that  all  that  which  has  been  done  will  be  ipso  jure  invalid,  and  appear  to 
be  done  in  voin^  as  Panlus  witnesses  in  I,  ubi  est  21,  jf.  de  rebus  dubiis; 
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and  tliai  oven  if  perhaps  that  shonld  sometimeB  happen  in  stipnlations, 
it  shonld  not  be  applied  to  judicial  proceedings,  the  words  of  Paul  suf- 
ficientlj  shew,  in  I,  inter  stipulantem  83,  ei  §  si  atichum  l,ff.  de  verb,  ohlig* 
(P.  45.  1.),  for  '<  if  I  think,  he  says,  that  Stichas  stipulated  as  to  one 
thing,  and  you  think  he  stipulated  as  to  another,  there  will  be  no  contract ;" 
which  Aristo  also  thought  should  be  so  in  Court  proceedings.  But  here 
(that  is  in  Court  proceedings),  it  should  rather  be  so, — that  that  should 
be  thought  to  be  prayed  as  to  which  the  plaintiff  thought.  For  a  stipula- 
tion is  of  force  by  mutual  consent,  but  a  legal  proceeding  is  also  had 
recourse  to  as  against  an  unwilling  person,  and  therefore  the  plaintiff  is 
rather  to  be  believed,  otherwise  the  defendant  will  always  deny  that  he 
consented."  To  this  it  must  be  added  that  actions  are  wont  to  be  begun 
from  matters  done  before,  and  from  past  acts ;  whereby  it  happens  that 
those  things  which  are  obscure  to  strangers  who  knew  nothing  of  what 
was  done,  cannot  be  ambiguous  to  those  whose  suit  it  is,  and  especially 
to  the  defendant,  but  are  abundantly  sufficient  for  one  who  knows  and 
understands  all ;  and  by  the  very  fact  of  the  defendant  responding  to 
the  dubious  statement  of  case  by  the  plaintiff,  he  seems  sufficiently  to 
have  understood  what  was  the  desire  of  the  plaintiff ;  if  he  did  not  know 
at  all,  he  ought  to  impute  it  to  his  own  negligence  that  he  did  not  ask 
his  adversary  to  declare  his  mind  more  fully :  Zangerus,  de  except,  d. 
part  2.  cop.  14.  num.  3  ;  WassenaeVj  praktyk.  judic,  cap,  1.  num.  61. 
Whence  it  is  that  if  a  defendant,  summoned  by  an  inept  summons,  con- 
fessed in  Court  that  he  owed,  or  had  made  delict,  he  is  to  be  condemned, 
notwithstaudiug  the  ambiguity  of  the  libel :  Mynsingerua^cent.  5.  observ,  77  ; 
ZangeruSy  d.  cap,  14.  num,  30.  But  as  that  which  is  known  and  perspi- 
cuous to  the  defendant  may  be  obscure  to  the  judge  who  has  to  decide, 
and  is  ignorant  of  the  previous  transaction,  it  is  allowed  to  him,  even 
after  the  contestation  of  suit,  to  cause  the  plaintiff  to  explain  his  dubious 
'*  intention,"  so  that  he  may  understand  as  to  what  matters  the  suit  is  to 
be  brought  and  sentence  passed,  since  the  condemnation  should  not  be 
dubious,  but  certain:  I,  in  eententiis  59,  §  qui  sortis  %ff»  de  re  Judicata, 
§  curare  32.  Inst,  de  action ;  Zangerus,  d.  cap.  14.  num,  4.  Certainly,  if 
it  cannot  be  gathered  by  interpretation  what  the  intention  of  the  plain- 
tiff was,  nor  from  the  confused  and  varying  narrations,  or  if  it  cannot 
appear  to  him  from  contrary  reasonings  what  right  is  competent  to  the 
plaintiff  of  proceeding  as  to  the  thing  as  to  which  he  in  that  manner 
proceeds,  it  should  rather  happen  that  judgment  should  not  be  given ^fur 
the  plaintiff  on  such  a  summons ;  and,  if  given,  it  would  be  considered 
ipso  jure  useless  :  I,  idem  Pomponius  6,  §  ult,  ff,  de  rei  vindiccU,  (D.  6.  1.) 
cap,  examinatd  15  extra,,  de  judiciis  (D.  5.  1.);  Andr.  Gayl^  d,  libr,  1. 
observ.  G6.  num.  1  et  seqq.  et  num.  13,  14.  Unless  the  defendant,  sum- 
moned by  such  an  obscure  and  inept  summons,  willingly  admits  his  debt 
or  crime,  because  confession  seems  to  purge  the  ineptness  and  nullity  of 
the  summons :  Mynsingerus,  d.  cent.  5.  observ.  11, 

4.  Obscurity  is,  however,  avoided  as  much  as  possible  by  stating  in 
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tho  summons  who  sues,  who  is  sued,  what  is  sued,  before  whom  the  suit 
is  brought,  and,  lastly,  by  what  right  the  suit  is  brought.  Not  only  the 
name  of  tho  plaintiff  and  defendant  must  be  expressed,  but  also  the 
capacity,  if  any  one  sues  or  is  sued  in  a  tutorial,  curatorial,  or  procura- 
torial  name,  or  by  the  marital  right  for  one's  wife ;  and  although  he  who 
proceeds  in  his  own  name  is  not  bound,  before  contestation  of  suit,  to 
explain  what  his  right  or  title  is,  yet  he  who  proceeds  in  another's 
name  is  bound  **  to  prove  his  capacity,"  as  they  say,  at  the  very  entrance 
to  tho  suit,  whenever  his  adversary  denies  his  tutorial,  curatorial,  or 
procuratorial  or  marital  capacity :  for  procuratorial  exceptions  and  similar 
dilatory  exceptions  must  not  only  be  alleged  immediately  in  the  be- 
ginning of  the  suit,  but  must  also  then  be  discussed,  so  that  he  may  be 
repulsed  from  the  threshold  of  the  tribunal  who  has  commenced  an  action 
for  another  in  a  manner  he  was  not  authorized  to  have  done :  arg,  L 
licet  24.  L  ita  demum  18.  C.  de  procuratore  (C.  2.  18.)  L  Pomponiua  40. 
§  ratihahitiones  3,  ff,  de  procurator,  (D.  8,  2.)  arg,  cap.  alia  1.  extra^  de 
procurator, ;  BehujffkiSy  ad  constit,  regias  torn.  2.  de  Uteris  dilatoriisy  etc, 
art,  8.  gloss,  unic,  num,  7  et  16 ;  Chiido  PapcB,  decis,  322 ;  Oratianus^ 
discept,  for.  cap.  401.  num.  30  et  seqq.]  Brunnemannus^  ad  l.tdt.  in  fine 
C.  h,  t. ;  Andr.  Gayl,  Itbr.  1.  ohserv.  8.  num.  5,  6 ;  Ant,  Faher.  Cod.  libr.  8, 
tit.  5.  defin.  1.  Whence,  if  an  adversary  has,  at  the  entrance  to  the  suit, 
acknowledged  the  capacity  of  the  adversary  in  which  he  proceeds,  he 
cannot  afterwards  during  the  suit  demand  proof  of  his  capacity,  unless 
a  cause  of  doubting  emerges,  or  he  may  get  to  know  that  of  which,  by  a 
probable  error,  he  was  formerly  ignorant :  arg.  I.  licet  24.  C.  de  procuro" 
tor.  (C.  2.  13.)  junct.  I.  Pomponius  40,  §  pen.  ff.  de  procurator.  (D.  8.  2.) 
§  ult.  Instit.  de  dims,  stipulat.  (I.  3.  18.) ;  Ant.  Fabr.  Cod,  libr.  2.  tit.  8. 
defin.  9.  And  if  the  plaintiff  wishes  to  proceed  on  a  ceded-action,  it  is 
necessary  that  he  declare  that  also  in  his  summons ;  for  if  this  be 
omitted  the  defendant  cannot  deliberate  whether  he  should  submit  or 
contest ;  being  certain,  however,  that  his  adversary  had  no  right  of  pro- 
ceeding on  his  own  account :  Henr.  Kinschot^  response  78.  num.  7,  8. 
Rebufifhs  says  that  the  right  of  the  cession  must  only  then  be  shewn  at 
the  entrance  to  the  suit  if  the  action  be  brought  in  the  name  of  the 
cedent,  not  if  the  plaintiff  proceeds  in  his  own  name  and  by  an  accom- 
modated action  (actio  utilis) :  see  (where  he  has  cited  others),  d,  torn,  2. 
tract,  de  litertis  dilatoris  art.  3.  gloss,  unic.  num.  14. 

5.  Nor  should  the  summons  be  less  clear  in  respect  of  the  thing  to  be 
sued  for, — declaring  what  thing,  what  kind  of  a  thing,  and  how  much 
should  be  brought  into  trial.  As,  however,  a  summons  framed  in  general 
words  is  sometimes  not  to  bo  reprobated,  as  in  estate-proceedings  as  to  a ' 
whole,  in  the  petition  of  inheritance,  the  complaint  as  to  inofficious  will, 
the  action  for  the  supplement  of  the  legitimate,  the  proceeding  for  a 
division  of  inheritance,  an  action,  based  on  purchase,  for  the  delivery  of 
the  thiug  sold :  so  also  is  it  in  general  personal  actions  if  guardianship, 
things  done  for  another  [negotiorum  gestorum),  general  mandate,  partner- 
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ship,  and  the  like ;  in  all  of  whiah  it  is  enongh  to  pray  the  inheritance 
or  a  division  of  the  things,  or  a  rendering  of  account  and  the  restitution 
of  the  balance.  It  is  the  same  if  the  question  be  as  to  the  giving  of  "  td 
quod  interest"  as  to  the  restitution  of  the  fruits  of  the  thing  possessed, 
as  to  the  satisfaction  of  injury  done.  Nor  is  it  doubtful  that  where  a 
thing  is  due  as  one  of  a  class  (m  genere)y  or  where  two  things  are  alter- 
natively due,  so  that  the  election  is  with  the  debtor,  the  summons  should 
contain  mention  of  the  class,  or  of  each  thing  alternatively  due,  not  of 
the  species :  and  as  this  is  so  commonly  known,  it  is  unnecessary  to  say 
more  about  it.  Lastly,  that  in  praying  aid  against  enormous-lesion 
there  should  be  an  alternative  conclusion  in  the  summons,  is  clear  from 
L  rem  majoris  2.  C,  de  rescind,  vend.  (C.  4.  44.),  and  in  like  alternative 
manner  is  it  allowed  to  seek  the  thing  or  its  value  whenever  the  plaintiff 
is  uncertain  whether  the  thing  which  is  to  be  given  or  restored  is  in 
natural  existence  or  not :  Mynsingerus,  cent.  4.  chservat.  11 ;  Andr.  Gayl^ 
libr.  1.  observ.  62  ;  ZangeruSy  de  exceptionil.  part.  2.  cap.  14.  num.  8,  9. 

6.  The  name  of  the  judge,  or  at  all  events  his  designation,  is  necessary 
in  a  summons,  so  that  the  defendant  may  be  able  to  deliberate  whether 
he  wishes  to  propose  an  exception  declinatory  of  the  Court,  or  that  of 
suspect  judge :  auth.  offeratur  C.  de  litis  contestatione  (C.  8.  9.) 

7.  But  especially  must  the  "  cause  of  action  "  be  expressed.  It  is 
either  generaly  which  some  call  proximate ;  or  special^  which  some  call 
remote.  General  in  personal  actions  is  "  obligation ;"  and  in  real  actions 
**•  dominium**  or  any  other  similar  real  right.  Special  is  personal,  in 
actions,  is  ^'  contract "  or  the  like,  whence  '^  obligations  *'  are  wont  to 
arise :  in  real  actions  that  act  by  which  dominium  is  accrued  to  us,  or  a 
jus  in  re  acquired.  In  personal  actions  the  expression  of  a  general  cause 
does  not  suffice,  as  where  any  one  should  allege  that  he  sued  because  his 
adversary  was  bound  to  him :  but  a  special  cause  must  be  added,  viz., 
as  arising  from  a  mutuum,  a  commodatum,  a  purchase,  or  the  like,  nay, 
it  suffices  to  name  a  general  cause  if  a  special  is  understood :  L  et  an 
eadem  14,  §  actiones  2,  ff.  de  except,  rei  judic.  (D.  42.  1.)  cap.  uU.  extra^ 
de  libelli  ohlatione.  But  in  those  actions  which  are  real,  the  plaintiff 
satisfies  if  he  puts  forward  in  the  summons  a  general  '*  cause  of  action,'* 
as  for  instance,  a  right  of  dominium,  servitude,  or  of  pledge :  nor  is  it 
necessary  that  the  cause  of  the  acquired  ownership  or  right,  e.g.,  sale 
with  a  subsequent  tradition  or  quasi-tradition,  or  an  exchange,  or  a 
legacy,  or  a  donation,  with  the  like,  should  be  added :  although  it  may 
hurt  the  plaintiff  to  have  added  these  ;  since  when  the  suit  proceeds  the 
ownership  from  the  cause  alleged  and  proved  mast  be  shevm,  as  will  be 
said  in  tit.  de  rei  vindicat.  (D.  6.  1.)  This  is  the  reason  of  tho  difference 
between  real  and  personal  actions ;  that  anything  cannot  he  mine  more 
than  once,  but  may  be  otoing  to  me  oftener  from  different  causes  :  I.  et  an 
eandem  14,  §  actio^ies  2,ff.  de  except,  reijudicatce  (D.  44.  2.)  I.  possideri 
3,  §  ex  plurimis  4,  ff.  de  acquirend.  vel  amitt.  possess.  (D.  41.  2.)  L  non  ut 
ex  plurimis  159,  ff.  de  reg.  juris  (D.  50.  17) ;  or  what  is  once  mine  can- 
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not  become  more  fully  mine  from  another  canse :  §  sed  si  rem  10.  InaiiL 
de  legatis  (1.  2.  20.) ;  but  on  the  other  hand,  what  is  duo  to  me  from  one 
cause  can  yet  be  due  to  me  from  another :  §  si  res  cUiena  6.  InaliL  de  legatis 
(I.  2.  20.) ;  and  therefore  if  any  one,  in  an  action  in  rem^  expressed 
dominium  as  the  foundation  of  his  action,  all  causes  of  dominium  are 
regarded  as  being  included,  because  there  is  always  only  one  cause  from 
which  dominium  was  acquired  by  him.  But  if  he  expressed  the  obliga- 
tion in  a  class  (in  genere)  the  summons  would  be  obscure,  because  the 
same  thing  and  the  same  quantity  can  be  owed  on  the  ground  of  stipula- 
tion, or  mutuum,  or  legacy,  or  sale ;  and  therefore  the  defendant  would 
be  uncertain  by  what  action  he  would  be  attacked :  nor  could  he  deliber- 
ate whether  he  ought  to  resist,  nor  could  he  oppose  exceptions  to  the 
plaintiff:  d,  I,  14,  §  2.  de  except,  ret  judicatss  (D.  44.  2.) ;  Ouddinusy  de 
jure  noviss,  lihr,  4.  cap.  5.  vers,  teriium  sen  num.  12, 13 ;  Andr.  Qayly  lihr.  1. 
observ.  61.  num.  2  et  seqq. ;  Zoesius,  ad  PandecL  h.  t.  num.  6 ;  Ant.  Matthssus^ 
dejudiciis  (D.  5.  1.) 

8.  With  regard  to  the  name  of  the  action,  it  is  more  probable  that  it 
had  to  be  expressed  by  the  Boman  law,  even  the  latest.  For  it  cannot 
rightly  be  inferred  that  because  the  **  forms  of  action  "  were  abolished, 
tit.  Cod.  deformulis  sublatis  (0.  2.  58.),  that,  therefore,  also  the  names  of 
actions  were  abolished.  Since,  therefore,  it  is  not  doubtful  that  by  the 
old  law  it  was  necessary  to  express  it  in  the  summons,  arg.  I.  1.  in  fine 
I.  2,  3,  ff.  de  prsescrij>t.  verbis  (D.  19.  5.)  I.  1.  ff.  de  sestimatoria  a^^tione 
(D.  19. 5.)  1. 1,  ff.  h.  t.  §  si  quis  aliud  35  in  fine  Inst,  de  actumtb.  (L  4.  6.) ; 
why,  I  pray,  should  not  that  which  is  not  found  corrected  be  prohibited 
from  still  standing  ?  It  must  not,  howeyer,  be  passed  over  that  according 
to  the  provisions  of  the  Canon  law  the  name  of  the  action  might  be 
neglected  in  the  summons  with  impunity,  if  only  a  full  narration  of  the 
thing  done  were  made ;  in  the  same  way  in  which  it  was  the  practice  in 
the  civil  law  in  an  sydion  prsescriptis  verbis  :  cap.  delecii  6.  extra  dejudiciis. 
Which  is  also  so  according  to  our  present  customs:  WesemheciuSf paratit 
l.ff.  h.  t.  num.  7 ;  Oudelinus^  de  jure  noviss,  lih.  4.  cap.  5.  vers,  jure  civiU 
Bomano  seu  num.  14,  15 ;  Ant,  Pichardus,  ad  §  14.  Instit.  de  action,  num. 
44;  InibertuSy  Instit.  forens.  Itbr.  1.  cap.  17.  verba  quserendam,  in  med.  et  d. 
libr.  1.  cap.  15.  in  fin. ;  Andr.  Gayl,  Itbr.  1.  cbserv.  61.  num.  1 ;  Chroenetoegen^ 
ad  rubric.  Instit.  de  a^ctionibus ;  Parens  p.  mem. ;  Paulus  Voety  ad  §  14. 
Inst,  de  actiomb.  num.  2. 

9.  But  since  wholly  to  err  in  nothing  is  more  an  attribute  of  divinity 
than  mortality,  I.  2.  §  si  quid  autem  14  C.  de  veteri  jure  enudeando 
(C.  1.  17.),  and  as  where  a  plaintiff  errs  as  to  the  thing  or  the  action,  or 
the  cause  of  action,  the  defendant  is  to  be  absolved,  as  if  he  prayed  for 
an  estate  and  proved  that  a  hundred  were  due,  or  framed  his  action  in 
the  summons  as  on  a  sale,  and  shewed  that  what  was  owing  to  him  was 
on  a  stipulation  or  a  legacy :  and  thus  the  "  intention  "  was  not  proved, 
and  the  judge  could  not  condemn  in  another  cause  than  that  for  which 
the  prayer  was, — ^because  his  power  did  not  extend  itself  beyond  the 
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Bummons:  I.  BbMub,  30,  jf.  de  pactis  dotal.  (D.  28.  4.)  I  habebcU  13.  p*. 
ff.  de  instil,  {ictione  (D.  14.  3.) ;  Menoehius^  de  arhitrar.  judic,  libr.  L 
qiuest,  31 ;  Henrie.  Kituchot^  reepans.  78.  num,  8 ;  Carpzomus,  defin.  forens, 
part  1.  cotistit,  26.  defin.  6.  Therefore  it  seemed  humane  that  the  plain- 
tiff^ tronhled  and  erring  in  this  respect,  should  be  suoconred,  permission 
being  given  to  him  to  amend  and  alter  the  summons  rashly  framed  in 
the  beginning.  It  is  more  probable  that  this  could  not  only  be  done 
before,  but  after  the  contestation  of  suit,  even  up  to  sentence,  the  tribunal 
remaining  the  same:  §  si  miniu  34  et  85.  InstiL  de  action,  (I.  4.  6.) 
L  in  delictis  4,  §  uU.  ff.  de  noxal.  act  (D.  9.  4.)  Bat  this  amendment  must 
not  be  otherwise  made  than  "as  the  authority  of  the  perpetual  edict 
warns  us,  and  as  equity  decrees  the  right  of  the  allower,"  according  to 
the  rescript  of  the  Emperors  Severns  and  Antoninus:  L  edit,  actio  3 
C.  h.  t.  (C.  2.  1.)  Namely,  that  equity  should  so  decree  tlie  right  of  the 
allower,  that  the  plaintiff  shall  refund  to  the  defendant  the  expenses  of 
the  suit  rashly  incurred ;  for  in  them  the  rash  litigator  is  to  be  con- 
demned, nor  can  any  one  be  more  said  to  be  rash  than  he  who,  by  his 
own  proper  confession,  declared  by  the  change  of  summons,  is  so  rash : 
L  eum  quem  79,  ff.  de  judiciis  (D.  5.  1)  I.  non  ignoret  4.  C.  de  Jruct.  et 
litium  expens.  (C.  7.  51.)  And  as  to  ^  the  authority  of  the  edict  warning 
us,"  it  is  that  the  changed  summons  should  be  issued,  and  time  given  to 
the  defendant  to  deliberate  aa  to  the  change  :  for  he  may,  on  a  new  cause 
being  put  forward,  or  another  thing  being  sought,  admit  that  he  is  a 
debtor,  while  ariyinaUy  he  was  with  the  best  right  a  contradictor.  The 
consequence  of  which  is  that  a  new  litis-contestatioD  is  necessary  for 
the  changed  suit,  when  the  defendant,  after  the  change,  has  thought  it 
advisable  to  contest:  /.  l,ff.  h.  t,  (D.  2.  13.)  And  although  it  may  seem 
altogether  probable  that  dictum  L  3.  C.  h,  t.  treats  of  the  change  which 
was  made  before  the  contestation  of  suit,  if  we  join  it  to  I.  1.  G.  de  litis 
conlestatione  (C.  3.  9.)  as  a  latter  part  of  it,  as  is  observed  by  D.  Noodt^ 
de  jurisdicL  libr.  1.  cap.  13.  pag.  52,  there  is  no  sufficient  reason  why  it 
should  not  be  extended  to  that  change,  also,  which  happens  after  contes- 
tation of  suit :  since  it  is  agreed  that  in  the  time  of  Severus  and  Anto- 
ninus, the  authors  of  the  said  L  tertias^Sk  change  could  even  be  made  after 
litis-contestation,  according  to  the  response  of  Paulus  before  given  in 
I.  4,  §  uU.  ff.  de  noxaUbus  actiontbus  (D.  9.  4.),  and  that  he  flourished 
under  the  same  Antoninus,  history  makes  manifest.  Nor  do  I  think  it 
was  necessary,  in  order  that  a  change  should  take  place  after  contestation 
of  suit,  that  there  should  be  a  prsBtorian  restitution  in  integrum,  im  from  a 
j  ust  cause  of  error :  since  neither  the  laws  which  speak  of  change  of 
summons  speak  of  this,  as  above  cited,  nor  is  it  sufficiently  proved  from 
§  si  quis  agens  33.  in  pr.  Inst,  de  actianib.  (I.  4.  6.),  where  there  is  neither 
talk  of  change  of  summons,  nor  of  restitution  for  obtaining  liberty  of 
change  (for  of  change  is  only  treated  in  §  34  and  85),  but  of  restitution 
against  the  sentence  of  the  judge  who,  on  account  of  an  over-demand 
included  in  the  summons,  and  not  amended  by  the  plainti£^  had  absolved 
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the  defendant,  by  the  proyision  of  the  old  law,  and  had  thus  bronght 
about  that  the  plaintiff  in  tho  cause  should  incur  the  penalty  of  oyer-> 
demand.  [The  rest  of  this  section  it  is  unnecessary  to  translate,  as  it 
refei*8  to  disputatious  arguments  based  entirely  on  the  Roman  law,  in 
support  of  the  proposition  that  amendment  of  the  summons  can  be  made 
after  as  well  as  before  liiia  coniestatio.  The  object  of  this  translation 
being  to  put  tho  practitioner  in  possession  of  something  practical,  such 
disputatious  theoretical  excursus  will  be  omitted  for  the  present.  They 
will  afterwards  be  gathered  together  in  an  Appendix,  to  make  the  work 
re-complete  for  the  fuller  student  of  Voet. — TrandJ] 

10.  With  regard  to  our  law  (mortbus  nostria),  after  full  contestation  of 
suit,  or  interposed  *'  duplication,"  change  or  emendation  of  summons  is 
not  otherwise  allowed  than  if  the  adversary  either  consented ;  or  if  these 
were  obtained,  for  that  object,  a  restitution  in  integrum ;  with  a  refund 
of  expenses,  according  to  the  common  opinion  of  the  older  interpreters : 
Sande,  decis.  Frisic.  Itbr,  1.  tit.  4.  defin.  2 ;  Groenewegen,  <id  %  84  e<  35. 
Inst,  de  Actionibus ;  Wissefibdch  ad  Pand,  d.part,  1.  di^.  8.  thes.  20.  in  fine ; 
Carpzovius,  defin.  forens.  part  1.  constit.  11.  defin.  1.  et  multis  seqq.;  Ber" 
lichius,  part  1.  oonclus.  pra^i.  28 ;  NeoatadiuSy  Curies  supr.  deeis,  69 ;  Was- 
senaery  Pradic.  Judie.  cap.  2.  num.  85,  36. ;  Simon  van  Leeuwen^  cens.  for. 
part  2.  libr.  1.  cap.  24.  num.  ult. ;  Paulus  Voet,  ad  §  35.  Instit.  de  actionibus 
num.  2.  u6»  plures  citati ;  and  that  change  may  be  made  not  once  only, 
but  oftener,  at  the  discretion  of  the  judge,  when  equity  so  counsels,  see 
in  MenochivSy  de  arhitrar.  jud,  libr.  2.  casu  176.  num.  35,  36. 

11.  But  if  the  plaintiff  does  not  desire  to  change  the  summons,  but 
only  to  explain  obscurity,  the  tenor  of  the  summons  remaining  intact,  no 
oosts  are  on  that  account  to  be  paid  to  the  adversary,  because  nothing 
new  seems  to  have  been  done,  nor  the  suit  commenced  rashly,  and  in  any 
case  the  obscurity  of  the  '*  intention "  will  receive  that  interpretation 
which  is  more  useful  to  the  plaintiff:  l.  si  quis  intentions  66,  jf.  dejudiciis 
(D.  5. 1.)  arg.  I.  heredes, palam  21,  §  si  quid  1,  jf.  qui  test.  fac. posse.  (D.  28. 1) ; 
Berlichius,  d.  part  l.conclus.  28.  num.  27  ;  Caipzovius,  d. part  l.eonstit.  11. 
defin.  12.  He  is  regarded  as  interpreting,  not  as  amending;  who  per- 
chauco  expresses  more  points  of  proof  {indicia)^  or  the  place  or  time  of 
the  committed  "  injury,"  in  an  action  of  *'  injury,'*  or  anything  similar  : 
Modestinus  Pistoris,  part  4.  quceat.  139.  et  quceat.  155;  Carpzomus  d.  loco. 
So  also  he  who  proceeds  for  the  implement  of  the  oontract,  and  afterwards 
offers,  on  his  side,  the  fulfilment  of  the  contract,  which  in  the  beginning 
he  had  omitted  to  offer :  arg.  I.  si  rem  9,  §  ult.ff.  depignorat.  act,  (D.  13. 7.) ; 
TyraqueUus  de  retraxit,  gentilit.  §  1,  gloss.  18,  num.  18. 

12.  Nor  does  it  make  any  difference  in  what  has  been  said  as  to  chang- 
ing or  amending  a  summons  or  of  interpreting  it,  that  certain  clauses  (to 
which  too  much  weight  is  attached  by  many)  were  added  to  the  summons 
of  petition,  such  as  "  saving  the  right  of  adding,  changing,"  &c.,  because 
the  power  of  changing  or  amending  does  not  depend  on  the  will  of  the 
plaintiff  but  on  the  power  of  the  law :  and  therefore  when  these  clauses 
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are  added,  nothing  is  pennitted  to  the  plaintiff  which  is  otherwise  repro- 
bated by  law ;  and  on  the  other  hand,  when  these  are  omitted,  that  ought 
not  to  seem  denied  to  him  whioh  is  not  fonnd  interdicted  to  him  by  laws 
and  customs:  as  is  observed  by  Zoeziua  ad  Pandect,  h.  L  num.  11  e< 
12  ;  Oiidelinus  de  jure  nomss,  lihr,  4.  cap,  5.  versic.  nonne  igiiur  actionem 
eeu  num.  17,  18;  Carpzatnus,  defin.  for,  part  1.  congtit,  11.  defin.  4.  num, 
4,  5 ;  Ani.  Matthwus,  dejudiciis  disp.  6.  thes,  2i,  25,  29. 

13.  With  regard  to  the  '^  salutary  clanse  "  directed  to  the  jndge,  and 
containing  the  imploration  of  his  office  to  supply  that  which  is  wanting, 
many  effects  are  ascribed  to  it  by  the  intei-preters ;  such  as  that  all 
remedy  competent  and  resulting  from  the  narrated  facts,  deems  brought 
into  trial ;  and  that  condemnation  is  rightly  made  for  those  things  which 
are  not  expressly  prayed :  Vultejus,  Jurisprud.  Boman.  libr,  2.  cap.  29. 
num.  33;  Andr.  Oayl,  Itbr.  1.  ohservat.  61.  num.  11,  12.  et  ohserv.  151, 
num.  21 ;  ChristinsBua  ad  Leg.  Mechlinienses,  tit,  1.  art.  27.  num.  8  ;  Mffn- 
singerus,  cent,  4.  ohserv.  55 ;  BrunnemannuSy  ad  I.  30.  ff.  de  pactts  dotal, 
num.  3 ;  Sim.  van  Leeuwen^  cena.  for.  part.  2.  libr.  1.  cap.  24.  num.  4.  And 
therefore  that  where  a  petitory  and  possessory  trial  was  instituted,  if  in 
the  "conclusion"  mention  be  only  made  of  the  petitory,  the  judge  may 
yet  by  his  sentence  end  both  possessory  and  petitory,  or  only  the  pos- 
sessory, if  sufficient  proof  has  not  yet  been  brought  for  ending  the  peti-' 
tory ;  or  vice  versd^  may  end  the  petitory,  if  the  litigants  have  dealt  with 
the  petitory,  and  the  plaintiff  has  framed  his  conclusion  only  as  to  the 
possessory:  Andr,  Gayl,  lib.  1.  ohserv.  61.  num.  12;  Neoatadius,  Curim 
Holland,  decis.  14 ;  Sande,  decis,  Frisie,  libr.  5.  tit.  4.  defin.  1  in  fine ; 
Menochiua,  in  preludiis  de  recuper,  possess,  num.  16 ;  Carpzovius,  defin.  for. 
part  2.  constitut.  7.  defin.  9 ;  Hartmann  Pisiaris,  libr,  1,  quaest.  45.  num.  24 
ei  seqq.  et  libr.  4.  quaest.  17.  num.  15  et  seqq.  But  if  we  follow  the  surer 
reasons  of  the  law,  it  is  more  correct  to  say  that  this  salutary  clause  is  to 
be  considered  only  as  extraordinary  caution,  nor  can  a  greater  power 
accede  thence  to  the  judge  of  supplying  those  things  which  are  wanting, 
than  is  giyen  him  by  any  provision  of  the  law ;  since  here  also  the  power 
of  judging  does  not  depend  on  the  discretion  of  the  judge  but  whoUy  on 
the  power  of  the  law.  Nor  is  it  doubtful  that  when  a  clause  of  this 
kind  is  overlooked  the  judge  can  supply  from  his  own  office  what  is 
wanting  on  the  side  of  the  advocate,  namely,  in  the  laws  to  be  dealt  with 
and  alleged  by  them,  since  even  those  which  are  not  alleged  the  judge 
ought  to  have  known:  tot,  tit.  Cod,  ut  quae  devunt  advocatis  partium  judex 
suppleat  (0.  2.  11.),  and  Perezius  and  the  Commentators  generally  con- 
cerning it.  For  which  reason  he  will  lawfully  condemn  a  rash  litigant 
in  the  costs  even  if  they  were  not  prayed,  nor  any  salutary  clause 
inserted  in  the  summons  :  for  this  reason,  that  the  law  itself  dictates  and 
enjoins  on  the  judge  that  this  penalty  itself  should  be  imposed  on  rash  liti- 
gants, that  the  conquered  may  refund  to  the  conquerors  the  expenses  of 
a  calumnious  suit,  nor  should  "calumny"  go  unpunished  although  the 
adversary  does  not  follow  up  the  penalty :  for  that  his  malice  should  be 


320  yOET^H  PANDECTS 

refitrained  seems  of  private,  and  not  a  little  of  public,  advantage :  L  pro^ 
perandum  13,  §  sive  autem  alterutra  6.  Z.  sancimita  15.  C.  de  judiciu 
(C.  3.  1.)  ei  1.  InsL  de  poena  temere  litig,  (I.  4,  16.)  Z.  eum  quern  tetnere 
79,  ff,  de  judiciis  (D.  5. 1.) ;  Wiaaenhachy  ad  d,  L  properandum  13,  §  6,  in 
pr,  C.  de  judiciis  (C.  3.  1.)  But  on  the  other  hand,  that  the  judge  should 
supply  matters  of  fact  omitted  in  the  summons,  even  although  his  help 
have  been  implored  by  the  '*  salutary  clause,"  the  reason  of  justice  does 
not  allow,  lest  he  seem  to  defend  a  cause  rather  than  to  inquire  into  it, 
and  thus  at  once  discharge,  together,  the  office  of  advocate  and  judge  in 
the  same  suit,  contrary  to  law :  Anton.  Faher,  Cod,  lihr,  2.  tit,  7.  defin,  1 ; 
Perezius,  d.  tit.  Cod.  ut  quae  desunt  advoc.  partium  jud.  suppleat,  confer  tit, 
de  judiciis  (post,  5,  l.)i  where  more  is  said  of  the  office  of  judge,  both 
noble  and  mercenary. 

14.  Although  a  defendant  can  propose  many  exceptions  at  once,  in  the 
same  writing,  I.  is  qui  didt.  5.  I.  nemo  8,  ff.  de  exception,  prmscrip,  et 
prsej,  (D.  44.  1.)  et  qui  autem  16.  Inst,  de  excus.  tut.  (1.  1.  25.),  many 
actions  cannot  be  cumulated  in  one  summons :  L  cum  JUius  76,  §  pen.  ff. 
de  legatis  2.  (D.  30.  2.)  Z.  qui  servum  34,  ff.  de  dblig.  et  act.  (D.  44.  7.), 
I.  singulis  6,  ff.  de  except,  rei  judicat.  (D.  44.  2.),  because  the  position  of 
the  defendant  is  more  favourable  than  that  of  the  plaintiff ;  LfavorM- 
liores  125,  ^  ff.de  regvlis  juris  (D.  50.  17.) ;  Wissevhach  ad  Pand.  disp.  8. 
thes.  19 ;  unless  it  be  uncertain  by  what  action  to  proceed :  as  if  the  true 
heir  bo  uncertain  whether  the  possessor  of  the  estate  possess  it  for  the 
heir  or  for  the  possessor,  or  as  a  legatee :  in  which  case  he  can  join  with  the 
petition  for  the  inheritance  the  interdict  quod  legatorum^  that  he  may  obtain 
the  effect  of  either.  For  whenever  it  is  uncertain  which  action  the  rather 
obtains,  we  describe  two,  with  the  declaration  that  we  wish  by  one  or 
other  to  obtain  that  which  is  competent  to  us  :  Z.  1,  §  1,  §  quia  autem  4, 
ff.  quod  legatorum  (D.  43.  3.) ;  Andr.  Gayl,  libr.  1.  ohserv.  62.  num.  4, 5  et 
seqq.  Just  as  the  plaintiff  is  neither  prohibited,  during  the  pendency  of 
the  petitory  suit,  from  proceeding  with  a  possessory  suit,  before  the  same 
judge,  another  summons  being  issued  as  to  the  possession :  Z.  naturaliter 
12,  ^  1.  ff.  de  acquir.  vel  amitt.  possess.  (D.  41.  2.),  Z.  cum  fundum  18, 
§  ult  ff.  de  vi  et  vi  armata  (D.  43.  16.),  for  the  reason  which  is  given  in  Z.  w 
qui  24,  ff.  de  rei  vindicat  (T>.  6.  1.),  confer  Vinnius  select  quasi,  lihr.  2. 
cap.  39.  But  by  custom  nowadays  (moribus  nostris)  it  has  become  the 
practice  that  many  actions  may  be  cumulated  in  one  summons,  according 
to  the  provisions  of  the  Oanon  law,  whenever  the  proceeding  is  from 
diverse  causes  tending  to  diverse  ends :  C.  cum  delectus  6.  extra,  de  causa 
possess,  et  propriet.  D.  D.  ad  I.  edita  3.  C.  h.  t.  (G.  2. 1.),  J).  D.  ad  I.  edita  3. 
C.  h.  t.  et  ad  I.  si  idem  cum  eodem  11,  ff»de  jurisdici.  (D.  2. 1.),  and  if 
perchance  the  names  of  the  actions  have  not  been  expressed  in  tho 
summons,  yet  there  will  be  as  many  actions  as  there  are  diverse  facts 
narrated  producing  diverse  actions ;  and  although,  naturally,  there  may 
bo  one  summons,  civilly  however  there  will  seem  to  be  as  many  sum- 
mouses  as  there  are  actions  comprehended  in  one  writing :  in  the  samo 
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way  in  which  there  seem  to  be  as  many  separately  interposed  Btipnlations 
as  there  are  things  introdneed  into  the  stipulation :  §  quoties  18.  IngtiL 
de  inutiL  atipulat  (I.  3.  19),  2.  scire  debemus  29,  ff.  de  verb,  obligaL 
(D.  45.  1.)  joined  to  L  etiaTnsi  patre  29,  §  ex  cattsa  1^  ff,  de  minorih,  25. 
annis.  (D.  4.  4.) ;  Andr.  Gayl,  libr.  1.  observ.  68.  ntem.  3  et  aeqq.  Thus 
that  the  possessory  snit  for  obtaining  or  recovering  possession  (bat  not 
for  retaining  possession,  on  account  of  the  repugnant  nature  of  the  thing 
itself)  can  be  cumulated  with  the  petitory  suit:  Oayl  lays  dovm,  d,  libr, 
1.  observ.  63.  num.  10 ;  Neostadiua^  Cur.  supr,  decis.  127.  Curise  Holland, 
decis.  14 ;  Wissenbach  ad  Pand.  vol,  2.  disp,  19.  thes.  18  ;  Henr,  Kinschot^ 
reap.  1.  num.  11 ;  Adde  tit.  de  interdictia  num.  5  et  seqq.  And  an  action  o 
'^  injury"  with  the  action  of  the  lex  Aquilia :  Gayl,  d.  obaerv,  63.  num,  9 ; 
MynsimjeruSy  cent.  1.  chserv,  35 ;  SpehhaUj  cent,  1,  qu»8t.  66.  num,  4,  5. 
And  a  personal  action  with  an  hypothecary,  whenever  the  debtor  is  the 
possessor  of  the  pledged  thing  :  Outdo  Papce^  decis.  180 ;  Anton,  Faber, 
Cod.  libr.  8.  tit.  6.  dejin.  22  ;  Speckhan^  cent.  1.  qussst.  66.  num.  8 ;  Mynsin^' 
geruSj  d.  cent,  1.  ohs.  58 ;  Christinseus  ad  Leg.  Mechlin,  tit.  13.  art.  19. 
nam.  7  ;  ImbertuSy  Instit.  forens.  libr.  1.  cap.  10.  verbo  pignoratitia  actio : 
Chassenasus  ad  consueiud. ;  Burgundy  tit.  de  reditibus  rvhr.  5,  §  2.  verb*}  son 
principal  obligS  num.  34  in  fine.  Sometimes  even  a  civil  action  with  a 
criminal,  as  to  which  Fachineus,  controvers.  libr,  9.  cap,  2.  Care  must  be 
taken  however  lest  such  are  cumulated  as  are  naturally  contrary  to  each 
other,  and  one  of  which  subverts  the  other,  or  an  absolutory  sentence  as 
to  one  of  which  would  extinguish  the  other :  Andr,  Oayl,  libr,  1.  ohserv, 
62.  num.  5;  Speckhany  cent.  1.  qucest.  66.  num.  10  et  seqq.;  Sim,  van 
Leeuwen,  cens,  for.  part.  2.  libr.  1.  cap.  24.  num,  10 :  therefore  the  prayer 
for  a  testamentary  inheritance  is  not  to  be  conjoined  with  one  for  that 
which  is  intestate,  as  will  be  said  in  tit,  de  petit,  heredit,  {post,  5,  3.),  nor 
in  an  action  of  injury  wi^  the  action  ex.  I,  diffamariy  since  in  the  one  it 
is  prayed  that  the  defendant  should  amend  or  repair  the  *'  injury,"  in  the 
other  that  he  should  institute  an  action  within  a  certain  time,  or  other- 
wise be  silent ;  for  that  these  cannot  subsist  together  is  of  itself  evident : 
Vide  Carpzovius,  defin.  for.  part  4.  constit.  42.  defin,  15.  Nor  are  many 
actions  to  be  cumulated  which  arise  from  the  same  cause  and  tend  to 
the  same  end,  as  an  action  for  a  thing,  as  on  a  testament,  and  a  ret  vindi-^ 
eatio  for  obtaining  the  same  thing  as  legated :  because  the  one  being 
obtained  the  other  extinguishes :  I.  eumfilius  76,  §  pen,  f,  de  legatis  2.  (D« 
30.  2).  Nor  diverse  actions  against^  <^jyflpift  ,^^hV^  ff5>m  diverse  causes^ 
for  it  must  nappen  biat  contusion  arises  in  that  way ;  it  is  otherwise  if 
from  the  same  cause  there  are  many  debtors  together :  Carpzovius,  defin, 
forens,  part  1.  constit.  2.  defin,  6.  For  more  as  to  forbidden  cumulation 
of  action,  see  Zangerus,  de  exertion,  part  2.  cap.  19. 

15.  In  issuing  a  summons  in  criminal  matters  it  is  necessary  that  the 
name  of  the  accuser  and  the  accused,  the  crime,  and  the  date  of  the  year 
and  month  of  its  commission  be  included :  I.  libellorum  Syff,§de  accusation 
adde  Zangerus,  de  exceptionib.  part,  2.  cap.  14.  num.  92  et  se^q, ;  Sim  ran 
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Leeuwen,  cens.  for,  part  2.  libr.  2.  cap.  11.  Bnfc  the  day  need  not  be 
expressed,  nnless  the  defendant  demand  it,  so  that  when  the  day  is  added, 
he  can  prove  his  absence  from  the  place  of  the  committed  crime,  and 
therefore  his  innocence,  and  the  falsehood  of  the  aecnsaiion :  d.L3.L 
pen.  Cod.  de  accusat.  (0.  9.  2.)  arg.  §  item  verhorum  12.  Instit.  de  inutil. 
stipulation.  (I.  3.  19) ;  Andr.  Gayl,  Itbr.  1.  oheerv.  64.  num.  11 ;  JuUus 
ClaruLS,  sent.  libr.  5  etfin.  qucest.  12.  num.  13;  Wesembecius  paratiU.  Pand. 
Ht.  de  accusation,  num.  12  fere  in  med,  ;  Zangerus,  de  exceptionib.  part  2. 
cap.  14.  num.  85  et  seqq. 

16.  Besides  the  issue  of  the  summonses,  the  production  of  documents 
is  also  frequent ;  and  that  this  matter  may  be  a  little  more  fully  viewed, 
it  must  be  taken  into  consideration  that  their  issue  may  bo  made  either 
by  the  plaintiff  to  the  defendant,  or  by  the  defendant  to  the  plaintiff,  or 
by  a  third  person,  either  a  private  person,  or  one  filling  a  public  office, 
to  another  person  whether  plaintiff  or  defendant,  whose  interest  it  was  it 
should  be  issued.  The  plaintiff  is  bound  to  issue  to  the  defendant^ 
before  contestation  of  suit,  all  instruments  which  he  is  to  use  for  the 
proof  of  his  *'  intention :"  so  that  the  defendant,  on  their  inspection,  may 
more  securely  deliberate  whether  he  will  submit  or  resist :  2. 1,  §  edenda  3, 
ff.  h.  t.  (D.  2.  18.)  I.  pen.  et  uU.  G.  h.  t.  (2.  1.)  Ordonnantie  van  justitie 
binnen  de  steden  en  ten  platten  lande  van  Holland^  1  AprU,  1580,  art.  1, 
Instructio  Curies  Holland,  art.  58.  Therefore  if  mention  be  made  of  any 
instrument  in  a  summons,  or  if  in  an  instrument  already  issued  a  reference 
occurs  to  another  instrument,  the  defendant  will  rightly  pray  the  issue 
of  ity  before  he  goes  on  to  reply  and  contradict :  auth.  si  quis  in  aliqao  C. 
h.  t.  de  edendo  (0.  2. 1.)  ;  Cravetta,  consil.  112,  num,  15  ;  Outdo  Papce,  deds, 
116 ;  Behuffus  ad  constit.  reg,  torn.  2.  tra^t.  de  Uteris  dilatoriis  art.  3.  gloss, 
unic.  num.  15.  Nor  does  it  matter  whether  the  plaintiff  is  plaintiff  in 
convention  or  in  reconvention,  for  not  only  ought  the  plaintiff  to  come 
prepared  in  reconvention,  but  the  defendant  in  reconvention  ought  to  be 
accorded  the  power  of  deliberating,  which  deliberation  cannot  be  made 
unless  the  instruments  are  issued :  Dutch  Consultations,  part  2.  cons,  109 ; 
Ant  Faber.  God.  libr,  2.  tit.  1.  defin,  6.  If  the  plaintiff  proceed  by  an 
action  ceded  to  him,  he  is  bound  to  issue  all  those  things  which  the 
cedent  would  have  issued  if  he  had  himself  been  plaintiff:  whether  it  be 
the  cedent's  book  of  merchant's  accounts,  or  anything  else  which  is  the 
foundation  of  the  action  to  be  instituted :  lest  otherwise  by  cession  of 
action,  the  case  of  the  summonsed  defendant  be  made  worse :  arg,.  2.  ex 
qua  persond  149,  ff»  de  reguLis,  juris  (D.  50.  17.)  I.  servum  quoque  33, 
§  ait  prcetor  3  et  §  seqq.,  I,  pater  fiUo  70  ff.  de  procurator.  (D.  8.  3.) ;  also 
because,  when  actions  are  mandated,  the  mandatory  has  their  prosecution 
according  as  the  mandating  creditor  had  it :  I.  ex  nominis  8.  C,  de  hered. 
vel  act.  vend.  (0.  4.  87.),  and  ought  to  use  that  right  which  was  used  by 
him  whose  place  he  fills :  I,  emtor,  5.  C,  de  hered,  vel  act.  vend.  (C.  4.  89.) 
Especially  when  it  was  in  the  power  of  the  cessionary  to  force  the  cedent 
by  lawful  legal  remedies  to  furnish  and  exhibit  all  those  things  which 
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have  regard  to  the  ceded  action:  arg.  I,  emiori  6jff.  de  hered,  vd.  (ict, 
vend,  (D.  18.  4.) ;  Ant.  Faher,  Cod.  libr.  2.  tit.  1.  defin.  17. 

17.  The  plaintiff  is  not  bound  to  issue  to  the  defendant  the  names  of 
the  witnesses  by  whose  depositions  he  is  to  establish  his  intention,  lest 
they  be  corrupted  by  the  adversary,  perchance,  before  they  are  produced 
which  fear  of  corruption  is  by  no  means  present  in  the  instrument  to  be 
issued  :  arg.  Z.  non  ex  amntbua  39  in  fine  princ.  ff,  de  recepiis  qui  arhitr. 
(D.  4.  8.).  Nor  is  he  bound  to  issue  those  instruments  which  he  is  not 
about  to  use  for  supporting  the  action  instituted,  even  if  they  might  be 
of  advantage  to  the  defendant  for  proving  an  exception,  for  it  is  not  to 
be  imposed  upon  any  one  that  he  should  work  against  his  own  advantage, 
or  supply  arms  to  his  own  adversary,  whereby  he  himself  may  be  killed : 
d.  L  1.  §  edenda  3,  ff.  h.  t,  (D.  2.  13.)  ;  unless  that  the  exhibition  of  which 
the  defendant  seeks  belong  to  the  defendant  himself,  or  is  an  instrument 
common  to  plaintiff  and  defendant :  for  nothing  is  more  fair  than  that 
which  is  mine  shall  be  issued  to  me :  arg.  L  prcetor  ait  4,  §  hujus  l,ff,  h,t. 
(D.  2.  13.)  l.  pen.  G.  h.  t.  (C.  2.  1.)  A  consequence  of  which  is,  that 
a  merchant  who  has  entered  in  his  books  accounts  of  receipts  and  expen- 
diture of  what  is  owing  and  paid,  is  bound  to  issue  to  the  defendant 
summonsed,  and  praying  it,  the  whole  debtor  and  creditor  account,  so 
that  the  defendant  may  thence  prove  how  much  has  been  paid  :  I.  non 
est  novum  5.  L  6.  C.  h.  t.  (C.  2.  1.),  whether  the  creditor  proceed  on  those 
accounts  or  on  an  acknowledgment  of  debt  passed  for  the  credited  mer- 
chandize :  for  such  accounts  seem  to  be  common  to  both,  and  written  as 
much  for  the  advantage  of  the  debtor  as  the  creditor :  they  concern  the 
creditor  in  so  far  as  refers  to  expenditure,  and  the  debtor  so  far  as 
regards  receipts  or  payments :  arg.  I.  si  quis  ex  6,  §  rationem  3,  ff.  h.  t. 
(D.  8.  13.) ;  Anton.  Faiber,  Cod.  libr.  2.  tit.  1.  defin.  16;  Brunneman.  ad.  d. 
I.  5.  C.  h.  t.  (C.  2. 1.).  But  beyond  this  I  think  those  Commentators  go 
too  far,  who  impose  on  the  plaintiff  the  necessity  of  issuing  to  the  defen- 
dant not  only  the  accounts,  but  other  instruments  of  all  kinds,  whether 
they  are  oonm[ion  or  not,  provided  they  can  be  of  advantage  to  the  defen- 
dant for  the  confirmation  of  an  exception,  although  the  plaintiff  himself 
is  not  to  use  them.  As  to  which,  see  Berlichius^  part  1,  conclus.  45  :  and 
that  this  may  he  done  Ant.  Faher  also  witnesses:  Cod.  libr.  2.  tit.  1. 
def.  6.  in  pr. 

18.  The  defendant  also  is,  on  the  other  hand,  bound  to  issue  to  the 
plaintiff  instruments  common  to  him  with  the  plaintiff,  and  much  more 
those  which  are  the  property  of  the  plaintiff:  arg.  I.  prsetor  ait  4,  § 
hujus  1. 1,  si  quis  6,  §  unde  apparet  5,  ff.  h.  t.  (D.  2.  13.) ;  arg.  /.  pen.  C. 
h.  t.  (2.  1.) ;  Ant.  Faher^  Cod.  libr.  2.  tit.  1.  defin.  6.  in  not.  num.  13 ;  for 
as  accounts  kept  by  those  who  manage  other  people*s  business,  are  not 
written  for  their  own  advantage,  but  altogether  for  the  advantage  of  those 
whose  business  they  carry  on,  it  is  not  surprising  that  those  summoned 
in  an  action  of  guardianship  and  the  like,  are  bound  to  issuo  accounts 
according  to  which  they  may  be  condemned  to  the  plaintiff:  I.  Lucius 
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Titius  46,  §  tuieixe  5,  ff.  de  adm.  et  perie.  tuL  (D.  26.  7.) ;  L  qucedam  0, 
ff.  h.  t.  (D.  2.  13.)  But  those  things  which  belong  to  the  defendant  him- 
self are  not  to  be  issued  before  the  contestation  of  suit,  such  as  the 
accounts  of  the  defendant,  in  order  that  an  action  may  be  commenced  on 
them  :  for  it  does  not  behove  that  the  origm  of  a  claim  should  be  founded 
on  the  instruments  of  him  who  is  summonsed :  L  uU,  in  fine  C.  h.  t. 
{C.  2.  1.),  and  it  would  be  very  hard  to  force  the  defendant  to  produce 
those  things  by  which  he  would  cause  trouble  himself :  /.  nimis  grave  7. 
C  de  testibus  (0.  4.  21.),  so  that  he  is  even  said  to  "  culumniate "  who 
seeks  from  his  adversary  that  accounts  may  be  issued  to  him,  maintain- 
ing that  it  is  very  much  to  his  interest  this  should  be  done :  L  penult  ff. 
ad  exhibendum  (D.  10.  4.),  unless  the  judge  shall  have  decreed  otherwise 
on  cause  shewn :  Z.  1.  C,  h.  t.  (C.  2.  1.) ;  or  unless  the  plaintiff  be  the  fiso 
to  whom,  by  privilege,  the  defendant  is  bound  to  issue  the  instruments 
for  proving  his  contention,  whenever  a  civil,  and  not  a  criminal,  matter 
is  proceeded  in  :  I,  ex  quihus  dam  2,  §  item  2,ff,  dejure  fisci  (D.  49.  14.) 
Nor  is  the  meaning  of  I.  senatus  S,ff,  h.  I.  (D.  2.  1.)  different,  for  though 
that  makes  mention  of  *'  informer,"  it  does  not  refer  to  criminal  accusa- 
tions, but  to  those  by  which  estates  are  declared  vacant  and  passing  to 
the  fisc ;  vacant  goods,  and  many  others  falling  under  the  administration 
of  the  fisc ;  in  which  manner  it  is  known  that  our  law  distinguishes  in 
several  places  between  those  things  denounced  to  the  fisc,  and  those  not 
yet  proclaimed  or  acquired :  I.  res  fisci  9.  Instil,  usucapion,  (I.  2.  6.) ; 
h  1.  §  Divus  2,  ff.  de  jure  fisci  (D.  49.  14.),  and  this  is  the  meaning  of 
"informer,"  in  tit.  Cod.  de  delatoribus  (C.  10.  11.),  which  is  subjoined  to 
the  preceding  title  de  bonis  vacantibus.  Just  as  in  l.  8,  d.  tit.  C.  de  dela^ 
torib.  et  L  delator  44,  Jf.  de  jure  fisci  (D.  49.  14.) ;  Bronkhorst,  enantioph. 
cent.  2.  Msert.  94 ;  Menochius,  de  arbitrar.  jud,  libr,  2.  cent.  5,  casu.  499 ; 
num.  40  et  seqq.  This  right  of  the  fisc  was  in  the  time  of  our  ancestors 
so  far  extended  in  Holland  that  if  the  fiso  or  the  chamber  of  accounts 
had  a  lawsuit  pending  between  it  and  private  persons  concerning  fiscal 
or  dominical  rights,  it  was  by  special  privilege  admitted  to  an  inspection 
of  those  things  which,  issued  to  the  judge  by  the  opposite  party,  were 
not  communicated  to  the  adversary  according  to  the  general  practice 
commonly  called  "secret  documents."  But  afterwards  this  was  inter- 
dicted by  rescript  of  the  Courts,  and  it  was  laid  down  that  the  chamber 
of  accounts  ought,  in  respect  of  documents  of  this  kind  shewn  to  tho 
judge  by  the  adversary,  to  use  the  same  right  as  private  persons :  JBe* 
scriptum  Ordinum  Holland.  19  Jan.  1593,  vol.  2.placit.  pag.  1441  in  fine. 
As,  however,  a  defendant,  by  accepting,  becomes  plaintiff:  I.  1,  ff.  de 
exception,  prcBsc.  et  proBJ,  (D.  44.  1.),  he  is  therefore  bound  to  issue  to  the 
plaintiff  those  instruments  which  he  is  about  to  use  to  prove  his  excep- 
tion ;  but  not  until  after  contestation  of  suit,  whenever  he  thinks  the 
'*  intention  "  itself  of  the  plaintiff  is  to  be  called  into  doubt,  for  it  is  wont 
to  be  held  that  when  the  exception  is  contested  there  is  only  the  place 
for  it  if  the  plaintiff  prove  his  ^'  intention  "  according  to  his  assertion  : 
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Z.  M  quid.  9,  C,  de  exception.  (C.  8.  36.),  this  not  being  done,  he  who  is 
summonsed  will  sncoeed,  although  he  himself  produce  nothing :  I,  qui 
aecuaare  4.  C.  h.  i.  (G.  2. 1.)     That  this  was  upheld  by  use  is  laid  down 
in  the  Dutch  Cons,  part  2.  congil.  98.    Tea,  indeed,  where  the  custom 
prevails  that  the  plaintiff  ought  to  issue  to  the  defendant  the  instruments 
by  which  the  defendant  may  strengthen  his  exception,  a  similar  reason 
seems  to  counsel  that  the  defendant  ought  also  to  issue  to  the  plaintiff 
those  by  which  the  plaintiff  strives  to  prove  his  replication:  for  the 
plaintiff,  at  the  time  he  brought  the  suit,  could  not  be  more  certain  as  to 
the  exception  of  the  defendant,  nor  more  prepared  for  his  replication, 
than  the  defendant  himself  was  to  except :  so  that,  therefore,  if  favour  to 
the  defendant  dictates  that  this  issue  of  documents  ought  to  be  made  to 
him,  so  also  would  the  &vour  of  the  replicatory  plaintiff  replying,  and 
then  also  excepting  to  .the  exception,  demand  that  no  less  like  favour 
ought  to  be  granted  to  him  of  demanding  a  similar  right  of  issue  to  him* 
self :  for  it  will  not  seem  that  the  plaintiff  in  that  way  founds  the  origin 
of  his  petition  on  the  instruments  of  him  who  is  summoned  contrary  to 
I.  ult.  C.  h.  t.  (0.  2.  1.) ;  but  rather  that  he  defends  and  preserves  the 
sufficient  proof  of  his  "  intention,"  against  the  unjust  and  vain  ways  of 
escape  of  the  defendant :   Henricua  Kinsckot,  retporu.  86.  num.  3  e^  4 ; 
MenochiuBy  de  arhitrar.  jud.  libr.  2.  cent.  5.  casu  499.  num.  88,  84 :  Bran* 
chorst,  enantioph.  cent.  2.  assent.  94 ;  Berlichius,  part  1.  eondus.  practicah. 
45.  num.  49 ;  Brunnemannus  tid  I.  idi.  C.  h.  L  circa  fin.    Adde  Bachovius 
ad  Treutler.  vol.  2.  disp.  5.  H.  4.  lit  A.  vers,  ne  tum  quidem.     Which  was 
also  approved  in  certain  cases  by  the  Boman  law ;  for  if,  to  the  legatee 
seeking  a  legacy,  the  heir  proposes  by  exception  the  benefit  of  the  Fal- 
ddian  law,  the  legatee  rightly  desires  the  issue  to  him  of  all  instruments 
from  which  the  '*  quantity  "  of  the  patrimony  can  be  learned,  so  that  he 
may  thus  prove  his  replication  as  to  the  sufficient  ability  of  the  estate  for 
the  payment  of  the  whole  amount :  I.  pen.  §  ulL  ad  leg.  Faldd.  (D.  85.  2.)  ; 
or  if  the  testator  legated  what  came  to  him  from  the  estate  of  Titius,  the 
legatee,  excepting  that  a  less  quantity  had  come  from  the  heir,  might 
legally  demand  that  the  *'  tablets  "  might  be  exhibited  to  him  in  which 
the  testator  had  entered  what  was  received  from  that  estate:  I.  qui 
coneubinam  29.  §  atm  ita  legatum  2,  ff.  de  legatis  8  (D.  80.  8.)     It  is  the 
same  in  the  case  of  I.  prcBdiis  91,  §  Titio  8,  ff.  de  legatis  8  (D.  80.  8.) 
The  reader  who  desires  to  see  more  gathered  together  as  to  issue  of 
documents  by  defendant  to  plaintiff  will  find  it  in  the  common  opinions 
of  the  Commentators,  in  Meno<Mus  de  arhitrar.  jud.  lib.  2.  cent.  5.  ccuu.  499  ; 
BerlichiuSy  conclus.  practic.  part  1,  conclus.  45.  num.  28  et  mult.  seqq. ; 
SahniuSy  in  notis  ad  Wesembecius  parat.  1. 1.  num.  12. 

19.  But  when  there  is  a  question  as  to  the  issue  of  instruments,  the 
whole  instrument  need  not  be  issued  if  it  contain  many  chapters  treating 
of  separate  things,  much  less  a  whole  volume  of  accounts,  or  a  whole 
mercantile  book,  having  a  description  of  all  receipts  and  expenses ;  bu  t 
rather  only  that  part,  or  only  that  chapter,  which  refers  to  the  controversy 
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brought  to  truJ,  and  to  its  prool^  together  with  the  chapter  or  begiimmg 
of  the  aocoimtB,  or  instmmant,  without  the  inspection  of  which  those 
parts  issued  cannot  be  ondeistood:  in  which  sense  the  jnzisoonsnlt 
admonished  ns  that  '^ accounts  were  to  be  issued  from  the  heading"  in 
l.  8enaiu8  8.  L  argentarius  10,  §  edi  autem  2,  ff.  h,  L  (D.  2.  18.)  Cer- 
tainly if  the  instrument  or  accounts  be  written  as  to  only  one  transaction, 
or  if  all  the  contents  of  the  accounts  and  instruments  be  perchance 
brought  into  one  general  trial,  it  is  not  open  to  doubt  that  the  issue  must 
be  made  of  the  whole  writing:  L  1.  §  edere  non  videhar  4,  ff.  h.  I. 
(D.  2.  18.)  I  Lucius  Titius  46,  §  iutd<B  5,  /.  de  admin,  et  perie.  tui. 
(D.  26.  7.)  To  the  judge  himself,  so  ordering,  the  whole  Tolume  or 
instrument  must  be  issued,  as  Andr.  Gftyl  lays  down -is  the  practice  in 
libr,  1.  cheerv.  106.  num.  10. 

20.  If  then  a  third  person  is  ordered  to  make  issue  of  the  instruments 
or  accounts  existing  in  his  possession,  for  the  utility  of  the  plaintilT  or 
defendant,  or,  generally,  of  him  to  whose  adyantage  it  was,  what  then  if 
a  third  person  possess  my  instrument  or  my  accounts?  Equity  will 
then  also  dictate  that  production  should  be  made  to  me:  I.  in  hao 
aetione  8,  §  interdum  14,  ff.  ctd  exhib.  (D.  10.  4.),  tot.  tit.  ff.  de  tab.  exhib. 
(D.  48.  5.),  concerning  which  more  folly  in  the  said  title.  So  that  the 
fificus  itself  is  also  bound  to  issue  to  a  private  person,  instmments  he 
holds  in  common  with  a  private  person :  I.  pen.  C,  h.  t.  (G.  2.  1.),  pro* 
▼ided  he  to  whom  they  are  issued  will  give  security  that  he  will  not  use 
them  against  the  fisc :  or  if  he  use  them,  will  lose  his  cause.  Nor  is  it 
surprising  that  the  fisc  need  not  issue  so  as  to  hurt  himself,  since  no  one 
else  ought  to  issue  acts  or  instruments  against  the  fisc :  I.  infraudem  45, 
§  negue  6,  §  ipie  autem  6,  ff.  de  jure  fisci  (D.  49.  14.)  Certainly  the 
laws  do  not  dictate  that  any  one  is  bound  to  issue  his  own  private 
accounts  to  a  third  person  to  carry  on  a  suit  with  another :  for  although 
everyone  may  be  unwillingly  compelled  to  give  evidence  as  to  the  truth 
in  the  case  of  a  third  person,  as  will  be  said  in  the  tit.  de  testOme  (pott^ 
p.  22. 5«),  that  is,  however,  not  found  extended  to  issuing  instruments  («ee, 
however,  Schurpfium.  cent.  2.  contU.  85.),  even  though,  as  we  shall  now 
more  fully  lay  down,  it  were  declared  by  prietorian  edict  that  bankers,  or 
money  changers,  (also  called  coUectariij  colleetores,  coacioors)  should 
make  issue  :  Chthofredus  ad  I.  quisquis  judidi  16.  C.  n  cerium  petaiur : 
whose  duty  was  in  a  certain  measure  public,  or  at  least  had  a  public 
cause,  I.  argentarius  10,  §  ideo  1,  ff.  h.  t.  (D.  2. 18.),  and  their  bank 
had  public  trust :  I.  si  ventri  24,  §  in  bonis  2,  ff.  de  reb.  auctor.  Jud. 
possiden.  (D.  42.  5.) ;  nor  could  the  office  fall  to  a  woman  but  only  to  a 
man :  L  pen.  ff.  h.  t. ;  although  slaves  also  could  be  money-changers,  as 
Ulpian  notes :  I.  prcBtor  ait  4,  §  sed  si  8,  ff.  h.  t.  By  these  also  many 
other  things,  not  appertaining  to  this  title,  were  done,  as  you  will  see 
gathered  up  by  Oujacius  adl.  si  unus  27,  Jf.  de  pactis  (D.  2. 14.)  et  libr.  10. 
observ.  14 ;  iSjpec&Aan,  cent.  1,  quoBst.  68 ;  Ant.  Matthmus,  de  auction,  libr.  1, 
cap.  2.  num.  7,  8,  9,  et  cap.  8.  num.  2.     Moreover,  as  being  very  much 
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skilled  therein,  very  many  Bomans  got  them  to  write  and  make  the  oon- 
ditions  of  their  contracts,  the  acconnts  of  their  moneys  and  transactions 
their  payments,  their  expenses,  and  the  rest :  so  that  it  was  their  especial 
duty  and  care  diligently  to  make  acconnts  of  their  acts :  L  argentariua  10, 
§  ideo  lyff.  h.  t.  (D.  2.  13.),  and  this  part  of  their  duty  did  not  much 
dififor  from  that  which  is  nowadays  the  duty  of  our  notaries  or  drawers 
of  public  instruments :  therefore  what  the  Boman  laws  lay  down  as  to 
money  changers,  may  not  ineptly  be  extended  to  notaries,  &o.,  and  also 
to  scribes,  secretaries,  and  the  like  officers  added  to  judges,  according  to  the 
Canon  law:  cap,  quoniam  11,  extra  de  prohaiion.,  as  with  others  iin^.  Mat- 
thaus  notes  dejudiciis  disp,  6.  tk.  41 ;  Qroenewegefij  ad  Z.  10,  ff.  h.  t  Nor 
does  it  matter  whether  they  were  money  changers  at  the  time  at  which 
the  issue  was  prayed,  or  whether  they  had  ceased  to  be  so :  L  prcetor  4. 
etiam  4,  ff.  h,  <.  The  heirs  also  of  money  changers  ought  to  issue  these 
things,  whether  they  were  in  joint  possession  with  the  deceased  or  not : 
for  since  they  succeed  to  the  place  and  the  right  of  the  money  changers, 
they  ought  to  discharge  their  functions :  L  qvuBdam  9,  §  nihil  1.  I.  m 
quia  6,  §  eogentur  1,  ff,  h.  <.,  but  not  legatees  and  other  singular  suc- 
cessors, unless  they  possess :  d.  L  9,  §  l^ff.  hi  L  (D.  2.  13.).  But  since 
with  us  the  acts  of  notaries  ought,  after  their  death,  to  be  lodged  in  the 
public  arohiYes,  if  that  is  done  they  will  make  issue  to  whom  the  care 
and  custody  of  such  instruments  has  been  publicly  committed:  or  if 
scribes  and  the  like  haye  framed  them,  their  successors  in  office  will  do 
so :  Qroenewegen  de  loco.  If  there  were  money  changers,  or  many  heirs 
of  one,  all  ought  to  issue  or  to  subscribe  to  the  issue  made  by  one :  d.  Z. 
6,§1,/.A.Z.(2.  18.) 

21.  But  all  accounts  are  not  to  be  promiscuously  issued  by  money 
changers  to  all  desiring  it,  but  only  to  those  who  declare  that  it  is 
to  their  advantage,  by  interposing  the  oath  of  calumny,  lest  perchance 
they  should  demand  that  there  should  be  issued  to  them  unnecessary 
accounts,  or  accounts  which  they  have,  for  the  sake  of  vexing  the  money 
changers :  Z.  si  quia  6,  §  exigitur  2.  Z.  quoBdam,  9,  §  eoeiurum  8,  ff,  h,  t, 
(D.  2.  13.)    But  as  by  our  customs  everywhere,  this  oath  is  not  longer 
accustomed  to  be  taken  by  those  who  pray  the  issue  of  documents  from 
notaries :  WeaeinlhciuB,  paraUt,  PandecL  A.  L  num.  13 ;  Berlichiua^  part  1. 
concluB.  45.  num,  4,  6.     So  also  notaries,  scribes,  and  the  like  public 
persons,  do  not  promiscuously  issue  to  those  praying  for  them,  instru- 
ments drawn  up  by  them,  but  only  to  those  who  commissioned  the  draw- 
ing up  of  the  instrument,  or  to  their  successors,  or  to  whose  advantage  it 
is  evidently  and  apparently  necessary  from  other  honest  and  just  causes ; 
in  other  cases  they  will,  in  doubtful  instances,  act  more  correctly  and 
advisedly  if  they  await  a  decree  of  the  judge,  interposed  on  cause  shewn : 
arg.  Z.  1,  2.  G,  h,  t. ;  Wesembecius,  paraUt,  Pandect,  h,  t.  nvm,  11 ;  Andr, 
Gaylj  libr.  1.  cbeerv.  106.  in  pr, ;  Hieron,  ScharpfiuSj  cent,  2.  consul,  85 ; 
Dutch  Cons,  part  4.  consil.  11  et  12  ;  jStm.  van  LeeuweUy  eens,  for,  part  2. 
lib,  1.  cap,  8.  num.  4.    For  it  is  not  even  in  the  power  of  the  judge  to 
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decree,  promiscnonsly  and  at  his  will,  the  issue  of  all  instruments :  for 
how  if  anyone  desired  the  production  to  himself  of  the  testament  of 
another  person  still  aliye,  without  that  other's  wish  ?  Or  how  if  any  one 
against  whom  witnesses  have  deposed  should  claim  for  himself  the  right 
of  copying  and  inspecting  their  depositions,  before  the  publication  of  the 
testimony  was  made  according  to  the  proyisions  of  the  law  or  the  customs 
of  the  Court  ?  That  only  the  testament  of  a  dead  person  was  to  be 
exhibited  to  a  third  person  is  laid  down  in  2.  1,  §  penuU,  ff.  de  tabfdis 
exhibend,  (D.  48.  5.)  L  tabularum  2,  §  si.  dubitetur  4,  ff.  test  guemadm. 
aper,  inspic,  'et  deacnb,  (D.  29.  3.),  and  he  who  opened  the  testamentary 
tablets  of  a  third  person,  recited  them,  or  resealed  them,  fell  under  the 
hiw :  Cornelia,  de  falsis,  I.  1,  §  m  qui  aperuerit  5,  ff,  ad  leg.  Com.  de 
fahis  (D.  48. 10.) ;  I.  si  quis  aliquid  88,  §  ^t  vivi  7,  ff.  depcenis  (D.  48. 19.) ; 
PattZtM,  recept.  sent.  libr.  5.  tit.  26,  §  6.  And  in  yain  by  the  Boman  law, 
as  also  by  modem  custom,  would  there  then  be  need  for  a  "  publication  " 
of  testimony  after  ulterior  renunciation  of  production,  on  account  of  the 
imminent  fear  otherwise  of  subornation  and  falsity,  if  at  any  time  the 
judge  could  lawfully  interpose  a  decree  for  the  production  by  a  notary  of 
these  evidences:  Dutch  Cons,  part  4.  cons.  12.  in  fine. 

22.  It  does  not,  moreoyer,  matter  whether  he  who  demands  production 
from  the  money  changer  wishes  to  use  the  produced  against  a  third  person^ 
or  against  the  money  changer  himself,  when  he  is  bringing  a  suit  against 
him,  2.  argentarium  10.  pr.  ff.  h.  t.  (D.  2. 18.),  for  as  money  changers  make 
up  the  accounts  of  individuals,  it  is  fair  that  what  they  make  for  account 
of  another  they  should  exhibit  to  him  as  being,  as  it  were,  his  own 
instrument:  I.  prcstor  ait  4,  §  1,  ff.  h.  t.  (D.  2.  18.) 

28.  His  own  accounts  are  not,  however,  to  be  issued  to  the  banker 
himself  or  to  his  heir,  since  he  could  be  himself  possessed  of  the  instru- 
ment of  his  own  drawing,  and  it  would  be  absurd  that  he  should  pray 
that  there  should  be  issued  to  him  who  is  himself  the  cause  that  he 
should  be  bound  to  issue.  Nor  to  him  to  whom  production  has  been 
once  made  must  it  be  again  made ;  for  the  first  production  seems  abun- 
dantly sufftcient  for  him.  For  cause  shewn,  however,  the  prator  orders 
that  both  to  the  banker  himself  and  to  his  heir,  even  if  to  him  production 
has  already  once  been  made,  production  shall  be  re-made.  For  how  if 
he  have  by  shipwreck,  house-break,  fire,  or  other  similar  cause,  lost  his 
accounts,  or  proves  that  he  has  them  at  a  distance ;  or  what  if  the  first 
edition  appear  to  be  not  so  fully  or  not  so  legally  made  ?  Z.  si  quis  6, 
§  prsetor  ait  9,  10 ;  I.  7.  pr.  et  §  1,  /.  h.  t.  (D.  2.  18.)  Nor  will  you 
hence  wrongly  conclude,  by  similitude  of  reason,  that  as  a  rule  in  those 
cases  in  which  any  one,  on  account  of  a  mutual  contract  voluntarily 
binding — say  purchase  and  sale,  letting  and  hiring,  partnership — ^has 
the  instrument  of  the  agreement  of  contracting  parties,  the  one  need  not 
produce  it  to  the  other ;  but  if  either  of  them  complains  that  he  has  lost 
his,  he  will  rightly  pray  from  the  other  production  and  liberty  of  solemn 
copy :  Papon,  libr.  9.  tit.  8.  arrest,  7 ;  Henr.  Kinschot^  fespons.  86.  num.  1, 
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24.  Production  is  to  be  made  by  the  banker  in  that  place  where  he 
carried  on  his  banking  bnsiness :  not  elsewhere,  except  at  the  expense  of 
him  praying  it,  and  on  delay  being  granted  for  obtaining  it ;  so  that,  if 
he  carried  on  his  banking  in  another  prorinoe,  and  have  his  accounts  in 
another  province,  he  is  yet  bound  to  publish  there  where  he  carried  on 
business,  for  he  is  considered  to  have  thereby  offended  by  removing  his 
accounts :  Z.  prmtor  ait  4,  §  ult  I.  5,  I  6.  pr.  ff.  h.  t  (D.  2. 13.)    And 
accounts  must  be  issued  with  the  date  and  consulship  affixed ;  but  other 
instruments,  or  rather  copies  written  from  the  originals,  without  the  day 
or  consulship  when  they  were  written :  I.  1,  §  editiones  2 ;  I.  prmtor  ait  4. 
pr.  ff.  h.  t.  (D.  2.  13.) ;  L  tabutarum  2,  §  diem  6,  ff.  testam.  quemadm.  aper. 
inspie.  et  de^erib.  (D.  29.  3.)    The  reason  why  date  is  affixed  to  accounts 
is  this,  that  accounts  consist  of  two  pages,  one  of  receipts  the  other  of 
expenses,  the  collation  of  which  in  balancing  is  useless,  if  you  omit  the 
date  and  consul ;  but  instruments  which  the  prsBtor  orders  the  plaintiff  to 
produce  to  the  defendant  before  contestation  of  suit  are  considered  suffi- 
ciently useftQ  to  the  defendant  even  if  they  have  no  day  affixed :  unless 
where  it  is  feared  that  iUsity  may  be  assumed  from  the  omission  of  the 
day  then  the  day  is  added :  d.  I  1,  §  2,  /.  A.  (.  (D.  2.  13.) ;  Ch^us, 
libr.  10.  cbserv.  14.  in  pr.    But  as  when  the  day  of  issuing  the  instrument 
is  not  expressed  it  can  easily  lead  to  false  machinations,  and  as  from  the 
addition  of  the  day  the  defendant  can  more  rightly  conclude  as  to  the 
verity  or  falsity  of  that  which  is  contained  in  the  instrument :  arg.  I.  item 
verborum  12.  Instit.  de  inuHl.  siipulatum.  (D.  3.  19.) ;  I.  optimam  14.  C.  de 
contrahend.  et  commit,  stipul.  (C.  8.  38.),  hence  Oroenewegen  says  that 
date  and  consulship  should  now  be  given  of  other  instruments  as  well  as 
in  the  issue  of  accounts.    And  add  BerUchiue^  part  1.  eotieZtw.  45.  wim.  27 
et  eeqq.    And  this  is  universally  to  be  observed,  that  regard  must  be  had 
to  the  custom  of  that  place  where  the  issue  is  made,  if  there  be  a  contro- 
versy as  to  the  manner  and  form  of  issue :  arg.  I.  teetamenU  2. 0.  quemadm. 
testam.  aper.  inepic.  et  descr.  (C.  6.  32.) ;  add  what  has  been  said  as  to  the 
Const.  Princip.  parte  altera  de  atatutis  num.  13  et  seqq.  {Tit.  1.  4.  2. 
Part  I.  of  this  Transl.  p.  98.) 

25.  And  as  tutors,  procurators,  partners,  are  forced  by  the  ordinary 
remedies — say  of  guardianship,  mandate,  and  partnership— to  render  and 
produce  accounts,  so  also  bankers  and  the  like  are  to  be  condemned  by 
an  action  in  faciwn  (t.6.  adapted  to  the  particular  facts),  introduced  by 
praetorian  edict,  if  they  do  not  make  production,  ^^adid  quod  interest" 
regard  being  had  to  the  time  on  which  the  pnetor  decreed  that  the  pro- 
duction should  be  made,  even  if  it  afterwards  began  to  be  more  or  less  to 
the  advantage  of  the  minor  :  I.  si  quis  6,  %  ex  hoe  ^.  I.  ubi  exigitur  8,  §  1. 
I.  argentarius  10,  §  ult.  ff.  h.  t.  (D.  2.  13.) ;  Cujacius,  d.  libr.  10.  chserv.  14. 
As,  however,  the  recovery  of  **  id  quod  interest "  will  not  otherwise  have 
place  than  if  by  malicious  injury,  or  negligence  equal  to  malicious  injury, 
it  have  happened  that  the  order  of  the  prsBtor  as  to  production  has  not 
been  obeyed,  whether  no  production  at  all  has  followed,  or  whether  it 
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has  been  made  so  as  maliciously  to  injure :  L  vhi  exigitur  8,  pr.  ff,  h.  L 
(D.  2. 13.)  So  the  consequence  of  this  is,  that  he  will  be  absolyed  from 
whom  the  pl*oduction  is  prayed  whenever  he  will  declare  on  oath  that  he 
neither  possesses  the  accounts  or  instruments  sought,  nor  has  fraudulently 
ceased  to  possess  them :  if  his  adversary  cannot  prove  the  opposite :  arg. 
/.  prmtor  ait  4,  §  sed  si  servus  8 ;  L  qucedam  9,  §  nihil  interest  l^ff.h.  U 
(D.  2.  13.)  L ult,  in  med.  Cod.  defide instrument.;  Carpzotnus^  defin.  forens, 
part  1.  constit.  17.  defin.  28 ;  Ant.  TliesauruSj  decis.  171 ;  Berlichius,  part  1. 
conclus.  45.  num.  3 ;  Brunnemannus,  ad  d.  I.  ult.  G.  de  fide  instrument. 
Certainly  if  one  confesses  he  had,  or  is  proved  to  have  had,  possession 
during  the  suit,  or  a  little  while  before,  he  will  not  be  absolved,  although 
he  is  ready  to  declare  on  oath  that  he  lost  it  without  fraud,  unless  he 
quite  clearly  shew  that  it  was  an  accident  through  which  the  loss  hap- 
pened ;  otherwise  the  preferred  taking  of  an  oath  will  not  free  him  from 
being  condemned  in  "  in  quod  interest,**  to  be  estimated  by  his  adversary 
swearing  to  it  on  oath,  or  at  all  events  to  be  fixed  at  the  discretion  of  the 
judge,  especially  when  he  desires  production  of  instruments  sui  juris, 
that  is,  his  own  instrument,  and  as  to  which  the  applicant  has  the  right 
of  production  :  Z.  non  iffnorabit  4.  C.  ad  exhibendum  (G.  8.  42.) ;  l.  pen.  ff. 
de  in  litem  jurando  (D.  12.  3.) ;  arg.  I.  si  creditor  5.  C.  de  pignorat.  act. 
(C.  4.  24.) ;  Dutch  consultations^  part  3.  vol.  2.  constd.  385.  revera  255. 

26.  This  "  action  in  factum  '*  {i.e.  an  action  according  to  particular 
circumstances)  is  not  only  given  to  him  to  whom  the  production  had 
to  be  made,  but  also  to  his  heir ;  not,  however,  beyond  the  year,  nor 
against  the  heir  unless  by  his  own  act :  I.  ult.  ff.  h.  t.  (D.  2. 13.),  as  if  it 
arose  from  a  certain  delict  and  fraud,  on  the  analogy  of  the  action  in 
factum  against  a  measurer  of  land  [land  surveyor,— TratuZ.]  for  adenonnced 
false  measuring ;  and  against  him  who  alienated  for  the  purpose  of 
-changing  the  tribunal :  I.  si  duohus  S.pen.ff.  si  mensorfais.  mod.  diocerit 
(D.  11.  6.) ;  I.  item  si  res  4,  §  ult.  I.  5,  6,  7,  de  alienat.  jud.  mut.  causa 
(D.  4.  7.) 
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not  arrested,  qud  attorneys 240 

not  personally  executable 240 

BENEFIT 

of  edictal  citation  not  prosecuted  is  lost,  but  no  bar  to  new  citation  .         .179 

of  inventory,  even  heir  with,  can  be  arrested 240 

BORT,  Yoet  difiers  from,  on  one  point  of  arrest 244 

BUILDING  MATERIAL,  all  sorts  of,  expressed  by  synonym  telum  and  tignum  188 
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GALLINO  OBEDITOB  miut  obsenre  pact  of  safe  oondnot  .        .        .        .  SiS. 

CAMP, 

soldien  f;oing  to,  not  arrested       .*.•.*..•.         .        .  242 

those  carrying  grain,  fto.,  to,  not  arrested 243 

airest  not  allowed  for  debt  made  out  of  it 232 

CESSION,  ... 

by  my  debtor  of  his  debtor's  debt 242 

*,                         n              entitles  me  to  amest  him  personally     •  242 

CHILDBEK, 

inteidiot  for  prodpction  of,  ,when.  detained,  not  laid  without   special 

mandate,  and  then  only  if  father  ill 288 

permission  to,  to  sue  parents 220 

OHUBGH,  one  cannot  be  oited  from 215 

CITATION', 

simple,  sufficient  for  those  dwelling  in  tenitoty 185 

inlaw                 214 

„      only  to  him  having  jurisdiction 215 

▼olid  even  if  not  bmught  to  notioe  of  defendant,  though  served        .        .  225 

of  no  force  for  error 225 

„           short  appearance              .         .         ...         .         .        •  225 

M           wrong  plaintiff 225 

„                „     defendant             .  , 225 

ff               M     judge  .         ...         .  .      •         •         .         •         •  225 

wrong,  brings  no  contumacy 225 

,,     is  null  as  to  consequences 225 

of  defendant  in  warlike  country  at  nearest  place 226 

of  absent  clients,  how  cited  where  immovables 226 

anyone  himself  preventing,  how  cited 226 

of  uncertain  persons,  how     .........  227 

of  creditors  of  deceased  to  be  at  inventory 227 

of  rights  on  decreed  immovables,  how  dted 227 

.bv  real  and  personal  arrest 227 

of  one  creditor  cannot  prejudice  others 248 

in  law, 

individual  or  representative  .                 215 

real,  from  house  forbidden 215 

„    fh>m  vineyard,  bath«  theatre,  allowed 215 

„    from  church  forbidden 215 

„    from  ship  forbidden 215 

from  fieunily  funeral,  &o^  forbidden 216 

while  being  married  forbidden 216 

„    in  Court  forbidden 216 

when  acting  as  judge  forbidden 216 

of  high  priest  at  service  forbidden 216 

of  anyone  in  pubUc  vehicle  on  pablic  service  forbidden              •        •  216 

at  religious  service  forbidden 216 

going  to  or  retoming  from  a  funeral  allowed 216 

„                     „          marriages,  churches,  &ol,  allowed   .        •  216 

who  not  at  all  subject  to                 . 217 

„     subject  to,  without  permission ,  217 

of  parents  without  permission  forbidden 218 

mode  of,  nowadays 224 

copy  of,  and  documents  served 224 

mode  of  service  of 224 

defect  of,  cured  by  appearance 225 

CIVIL  IMPRISONMENT 

for  debt 191 

of  women 239 

to  do  an  act 240 

of  husband  for  acts  his  wife,  a  public  merchant,  is  forced  to  fulfil      .         .  240 

CIVIL  JURISDICTION 164 

CLANDESTINE  REMOVAL  of  person  or  movables  prevented              .         .228 
CLERGY  can  submit  to  lay  Court .173 
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CX>-HEIB, 

giving  fleemityt  can  ebiim  eoilody  of  estate  doonments  during  dlTifory 

aclvm     .        •        • 161 

00-HEIB8  dlTiding 173 

COLLEGES  AND  OOBPORATIONS,  special  and  priyileged.  cannot  delegate 

their  authority 172 

OOBfMENDATIO,  meaning  of  technical  tenn,  in  arrest        ....  2^ 

COMHEROE, 

interests  c^,  fitTOored  by  anest 231 

anests  in  aid  of^  &YOiired 239 

COHPBOIQSE 

as  to  fnture  testamentary  aliment 163 

„  .               „             is  act  of  extraordinary  jurisdiction  .  164 

debtor  snmmoned  to,  not  arrested  by  calling  creditor       ....  248 

CX)NOEDED  TBIBUNALS  in  foreign  territory  cannot  arrest  there      .        .  237 

G0N0E8SI0N,  special,  of  eztia-territorial  jurisdiction 195 

CONGUBBENOE  of  private  persons  gives  jurisdiction 171 

CONDITIONAL  OBUGATIONS, 

azrast  competent  in 229 

debt,  security  asked  for 230 

legacy,  security  asked  for 230 

pledge,  securi^  for 230 

debtSp  not  sued  on  before  due  date 236 

CONFESSION 

by  defendant  renders  plaintiff's  proof  unnecessary  .                                  .  161 

taken  fbr  judgment 161 

CONFIBMATION  OF  ARBEST 235 

•  -  • 

CONSENT, 

none  where  error 174 

„           „      except  WU  cotUegtatio  follow 174 

of  parties  ohanses  Court 181 

by  things  and  deedi  equal  to  that  by  words 173 

presumed  from  liiit  oonteaUUio 174 

judgment  by 188 

authorizes  a  judge  to  sit  in  his  own  cause,  or  relatives'    ....  196 

CONSIGNATION  of  money  in  Court 163 

CONTEMNING  JUBI8DICTI0N, 

injures 180 

„      unless  want  of  jurisdiction  manifest 180 

CONTENTIOUS  JUBISDICTION 

defined 163 

may  be  between  willing  litigants,  eg.,  divisory  suit         ....  163 

how  differs  firom  voluntary 163 

not  exeroised  on  holidays 163 

needs  place  and  tribunal 163 

in,  no  one  can  lay  down  law  for  him^lf 163 

CONTESTATION  of  suit,  deposit  under  security,  after        .        .        .  161-2 

CONTBACT. 

ante-nuptial.    See  Airrs-NuFTiAL. 

action  must  be  at  place  o(  unless  arrest 231 

forum  must  be  observed        . 180 

right  to,  does  not  give  right  to  litigate 240 

CONTBAOTS  are  ibr  heirs  also,  as  a  rule 183 

CONTUMACY, 

decree  o^  for  non-appearance  before  judge  without  jurisdiction,  is  unjust   .  180 

it  is  not,  to  guard  vour  own 206 

not,  if  cited  to  higher  judge 216 

it  is  not,  where  there  is  no  appearance  to  null  citation     ....  225 

COPIES  of  doonments  relied  on  served 221 

COBPOBATION>seea  by  syndic 215 
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CORPSE,  one  foUowing,  not  died 216 

GOUNOILLOBS  of  Court,  when  not  arrested 242 

COURT,     - 

door  announcements,  penalty  for  destniotion  of 200 

may  be  changed  by  consent  of  parties 177, 181 

exception  to,  right  of,  renounced 180 

attendance  on  higher,  excuses  from  contumacy  for  lower  .         .  .216 

oouncillors  of^  when  not  arrested 242 

those  called  to  give  eyidenoe  in,  not  arrested 243 

special,  for  litigant's  benefit,  renounced  by  him 171 

prescription,  opposed  before  litis  conUsUUio 174 

privileged,  protect  those  who  have  privil^e  of  arrest       ....  242 

COURTS,  PROVINCIAL,  equal  the  Praasides 185 

CREDITOR, 

second,  can  re-arrest  during  arrest          •••.,..  245 
rashly  arresting  cannot,  on  dissolution,  re-anest  till  debtor  got  home  or 

beyond  boundary 245 

calling  a  debtor  to  compromise  cannot  arrest  him 243 

one  cannot  prejudice  otners 243 

CREDITORS 

put  in  possession  where  debtor  hides 215 

can  prevent  debtor  of  debtors  parting  with  property         ....  228 

of  deceased,  how  cited 227 

vigilance  commended 228 

trusting  suspected  debtors  cannot  afterwards  arrest          ....  231 

CRIMINAL, 

absent,  how  his  immoyables  sued 225 

cannot  hasten  own  death 189 

may  be  appealed  for  by  another  without  his  own  consent          .        .        •  189 

CRimNAL  JURISDICTION, 

is  extraordinary  jurisdiction 164 

not  delegated 166 

cases,  prorogation  is  useless 187 

CRIMINALS  not  to  be  worn  out  by  detention  in  gaol 168 

CURATORS, 

those  under  power  of,  cannot  be  arrested 240 

not  personally  executable 240 

sued  for  madmen,  &c. 217 

can  arrest 237 

of  others'  goods  not  arrested 241 

CURING  of  defective  citation  by  appearance 225 

CUSTODY  of  estate  documents  may  be  committed  by  judge  to  one  co-heir,  on 

giving  security,  during  divisory  action 161 

DAMAGE, 

for,  done  to  things  carried  on  to  our  ground,  we  have  right  of  retention  till 

security  .         .         * 235 

threatening,  security  against 193 

DEAD,  any  one  paying  respects  to,  not  cited 216 

DEATH 

ends  jurisdiction  of  exerciser 198 

of  mandant  ends  jurisdiction •  198 

DEBT, 

arrest  to  conserve 227 

conditional,  security  asked  for 230 

DEBTOR, 

the,  of  my  debtor,  I  cannot  arrest  unless  there  is  a  cession                 .        .  242 

„               „        the  goods  of,  I  can  arrest 242 

of  a  debtor  prevented  from  parting  with  goods         .         .         .  228 

principal's,  prorogation  does  not  bind  surety,  unless  authorized  by  contract  184 

suspected,  deposits  movable  till  suit  over  or  security  given               -.         .  228 

arrested  as  well  as  goods 229 

bound  by  personal  action  for  rents  and  returns 236 
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DECEASED'S  creditors,  how  cited 227 

DECLINATORY  EXCEPTION  . 

may  sometimes  be  even  pleaded  after  security  given        ....  176 

pleaded  alone,  without  other  dilatory  exceptions,  or  jurisdiction  admitted  .  177 

oeing  rejected,  appeal 180 

do  not  liar  arrest.         .                           230 

DECREE 

of  alienation  as  to  ward's  goods 163 

„  „  is  act  of  extraordinary  jorisdioUon    .  164 

DEFECT  of  jurisdiction  bars  appeal 175 

DEFENDANT 

'*  answering  over "  before  incompetent  judge,  contracts  with  adversary  to 

pruoeed 176 

givine  security  on  arrest  does  not  acknowledge  jurisdiction      .  176 

called  to  incompetent  Court  may  waive  right  of  objection         .         .  177 

acquiescing  in  judgment  is  not  injured 180 

must  use  all  the  remedies  of  the  law  180 

need  not  appear  if  jurisdiction  is  manifestly  defective      ....  180 

hiding,  creditors  put  in  possession 215 

error  m  name  of,  in  citation,  nullifies 225 

prating  security  from  plaintiff  admits  jurisdiction 177 

asking  for  time  admits  jurisdiction 177 

may  pray  prosecution  of  case  or  perpetual  silence,  if  plaintiff  changes  Court  177 

cannot  change  Court  by  change  of  domicile 178 

can  force  plaintiff  to  finish  suit 179 

may  choose  prorogated  jurisdiction  in  plaintiifs  &vour    .  .182 

defendants'  absence,  service  of  summons  in 224 

relieved  on  good  cause 224 

residing  in  warlike  province  sued  in  nearest  safe  place     ....  225 

Ereventing  citation,  how  cited 227 

imself  to  blame  if  summons  served  not  brought  to  his  notice  .         .  225 

citation  of 205 

DEFENDER  of  state  or  university  being  absent,  makes  no  defender       .         •     168 

DELEGATED  JURISDICTION  cannot  be  re-delegated,  save  by  special 

authority 168 

'  DELEGATES  to  States  General  not  arrested,  going,  returning,  remaining     .     243 

DELEGATION 

of  jurisdiction,  general  or  special  .         .  ' 166 

„  wlien  allowed 166 

of  appointment  of  tutor  not  allowed  166 

of  decree  as  to  ward's  goods  not  allowed .......  166 

of  compromise  as  to  aliment  not  allowed 166 

of  criminal  jurisdiction  not  allowed        .......  166 

of  autliority  owing  to  long  illness 167 

by  special  Courts  or  corporations  of  their  authority  is  illegal    .         .         .  172 

DEMANDS  not  split,  to  found  jurisdiction 196 

DEPOSIT 

of  movable  till  suit  over        .........  228 

of  litigated  tbing,  under  security,  after  contestation  of  suit                         .  161 

of  movable  ordered,  where  no  secuiity  given  to  await  judgment         .         .  162 

of  money  in  Court        ..........  163 

of  guods  competently  ordered  by  judge  of  territory  where  found                 .  236 

DERIVED  jurisdiction,  i.e.,  by  another's  favour 165 

DETENTION 

of  others*  goods  for  damage 235 

of  flock  for  trespass 235 

DILATORY  exceptions  must^be  opposed  before  litu  contestatio  .  .         .     174 

DISOBEDIENCE 

beyond  juris* liction  lawful 195 

in  excess  of  jurisdiction  lawful      ......••     195 

DISOBEYERofjudge  liable  in  damages 206 
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DISSIPATION  by  prodigaUty,  interdicted 

DISSOLUTION  of  arrest  does  not  remit  to  arrestees  ordinary  judge       .         .  176 

DISTINCTION  between  obligations  hotim  fidei  and  stHcU  juris  abolished        .  230 

DISTRICT  COURTS 

cannot  grant  arrest  to  fonnd  jurisdiction 236 

can  arrest  to'conserve  things 236 

DI VISOR Y  ACTION, 

lodgmentofe8tatenroo&  till  heir  gives  security 161 

by  those  wearied  of  joint  ownership 168 

one  form  of  contentious  jurisdiction 163 

DOCUMENTS  relied  on,  copies  served  .224 

DOMICILE, 

change  of,  does  not  change  accrued  Court 178 

„         does  not  impair  jurisdiction  of  suit  begun         .         .         .         .195 

client  out  of  the,  how  sued  by  attorney  if  he  has  immovables  at  domicile  .  225 

defendant  having  no  fixed,  liow  summoned 225 

one  carrying  on  action,  and  beyond,  arrested  nowadays    ....  244 

estate  returns,  due,  arrested  at  debtor's  . 285 

real  actions  may  be  brought  at  possessor  of  immovable's  domicile      .         .  283 

ship 215 

DONATION  over  500  aurei,  on  non-registration  of,  is  valid  up  to  the  500        .  195 

DONATIONS, 

registration  of 163 

„            over  500  aurei 195 

non-regifetered,  valid  up  to  the  500 195 

DOOR,  summons  fixed  on,  if  no  one  there 224 

EDICTAL  citation  lost,  where  plaintiff  does  not  appear  :  he  may  still  go  on 

afterwards 179 

EDICTS 

to  protect  jurisdiction 199 

penalties  for  destruction  of 200 

three,  when  necessary 225 

EMANCIPATION, 

voluntary,  is  ahead  of  voluntary  jurisdiction 163 

Involuntary  is  ahead  of  contentious 163 

ENEMY,  those  fleeing  before,  formerly  not  arrested 242 

EQUAL  has  no  jurisdiction  over  equal 225 

ERROR 

as  to  judge  does  not  bind 173 

excludes  consent                   .                                                     .         .  174 

„           „        except  where  litis  eontestaiio  follows     ....  174 

does  not  help  where  litis  contestatio  allowed  to  precede  exception     .         .174 

in  citation  nullifies 225 

ESTATE  documents,  co-heir  can  claim  on  giving  security  in  divisory  action  .  161 

EUNDO,  REDEUNDO.  MORANDO.  freedom  of  delegates  to  States  General 

for  arrest 243 

EVIDENCE, 

tliose  called  to  ^ve,  not  arrested 243 

those  coming  willingly  to  give,  may  be  arrested 243 

EXCEPTION 

of  suspect-judge 197 

of  bad  citation,  cured  by  appearance      .......  225 

EXCEPTIONS, 

dilatory,  must  be  opposed  before  litis  cowtegtatiot  error  or  no  error    .  174 

declinatory,  may  sometimes  be  pleaded  after  security       ....  176 

„           must  be  pleaded  without  other  dilatory  exceptions  177 
of  prieveti/io  pleaded  against  a  plaintiff  changing  Court  .                  .      177,183 

to  summons  admits  jurasdiction 178 
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EXCEPTIONB— MmlitiiMl. 

deolioaioiy  being  rejected,  appeal 180 

cfresjudioata 182 

„         „        waived 182 

dilatory,  do  not  bar  arrest 230 

EXCESS  of  jnrifldictioa  disobeyed 195 

EXCUSE  for  nutidty,  instance  of 199 

EXECUTION, 

fnlU  not  contained  in  anest 239 

a  hnaband  most  enirer  for  judgment  against  his  wife  who  is  a  pnUie 

merohani 240 

those  filling  repzesentatiYe  oflBces  do  not  suiTer  execution  personally         .  240 

EXECUT0B8, 

testamentary,  not  arrested  qnd  exea  test 240 

n           not  personally  execntable 240 

EXECUTOBY  cases  requira  special  mandate 239 

EXTEKSIOKofjnrisdiotion  to  other  than  ordinary  judge    ....  171 

EXTEA-TERBITOBIAL 

goods  adjudicated  on,  if  there  is  subjection  by  reason  of  person  194 

jurisdiction  in  (kvour  of  liberty 195 

»         special  concession  of 195 

EXTBAOBDINABT  JUBISDICTION  includes— a.  criminal  jurisdicttoo; 
6.  appointment  of  tutor;  e.  decree  as  to  alienation  of  ward's  goods; 

d,  compromise  as  to  testamentary  aliment 164 

FACTUM  PBiESTANDUM,  AD,  civil  imprisonment  for  .240 

FABilLY  FUNERAL. 

citation  at,  forbidden 216 

„          going  or  returning  allowed 216 

arrest  goings  at,  and  returning,  good 244 

„    in  the  act  of  returning,  not  good 244 

FANCY  VALUE,  of  thing  Utigated 161 

FATHEB 

can  be  arbitrator  for  son  by  consent 196 

not  cited  without  permission 220 

in-law  not  cited  without  permission 2*21 

„           .,              „             „         even  when  marriage  tie  dissolved        .  221 

oidy,  can  enforce  retuni  of  abducted  children,  unless  special  power  .         .  238 

FATHEB.  STEP-. 

sued  without  permission 221 

FLIGHT, 

suspected  of 227 

suspicion  of,  must  be  since  contract,  not  before 231 

emergent,  justifies  arrest 235 

students  arrested  in  case  of 245 

FLOCK  detained  for  trespass 235 

FOBCED  SUIT  does  not  quash  objections 179 

FOBUM 

of  principal  debtor  not  necessarily  that  of  surety 184 

may  be  renounced  by  surety  to  become  suitable 184 

of  the  contract  must  be  observed 180 

FOUND  JUBISDICTION, 

arrest  to     .         .         .         .         , 227 

„    not  granted  by  district  Courts 236 

FBAUDULENT  pacts  do  not  bind 180 

FUTUBE  ALIMENT 

by  testament,  compromise  as  to 163 

;•  „  is  act  of  extraordinary  jurisdiction  .164 
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GALLOWS  proyesjarifldiotion 198 

OEKEBAL 

prorogation  binda,  as  a  rale 184 

BabmisBioa  to  any  Ooort  binds 184 

power  to  sue  allows  arrest 237 

power  to  administer  (unless  free)  does  not 237 

GOODS, 

possession  ot  in  territory,  makes  subject 194 

out  of  the  territory  adjudicated  about  if  penK>n  is  subject.  194 

arrested  as  well  as  debtor 229 

of  those  acting  in  representative  capacity  not  personally  executable  unless 

bound  themselves  personally 241 

of  debtor  of  my  debtor  I  can  arrest,  but  not  his  person,  unless  he  is  a  cedent 

tome 242 

GRAIN,  those  carrying,  cannot  be  arrested 242 

H£1B  with  benefit  of  inventory  can  be  arrested 240 

HEIR,  00-,  may  have  custody  of  estate  documents  given  him  by  the  judge 

during  a  divisory  action,  on  security 161 

HEIRS 

bound  by  prorogation  made 188 

bound  as  deceased  was,  when 183 

must  be  sunmioned  where  deceased  was 183 

not  bound  by  penal  actions 202 

bound  in  peniuties  passed  against  deceased 202 

HIGH-TREASON,  magistrate  not  leaving  province  when  ordered  is  guilty  of.  199 

HIRED  PROPERTY,  detention  of  things  on,  on  lessor's  petition  .         .        .  228 

HOLIDAYS, 

contentious  jurisdiction  not  exercised  on 163 

voluntary  jurisdiction  exerdsod  on 168 

sentence  passed  on  a,  good,  if  by  willing  appearance  objection  waived  225 

HOUSE,  one  cannot  be  civilly  removed  from  one's 215 

HUSBAND 

whero  his  power  of  administration  is  cut  away  by  ante-nuptial  contract, 

wife  can  arrest 239 

of  public  wife-merchant  must  be  summoned  and  arrested  fiar  her                .  240 
bound  by  civil  imprisonment  to  fulfil  wife's  obligation  ad  prsutandum 

factum 240 

bound  by  acts  of  wife 240 

is  wife's  principal 240 

„  n       even  when  she  carries  on  business  separately  as  a  public 

merchant 240 

continual  mandate  to  wife 240 

dissenting,  wife  cannot  be  public  merchant 240 

wife  always  in  power  of         .........  240 

HUSBAND'S 

prorogation  binds  his  widow 183 

second,  bound  by  first  husband's  prorogation 183 

HYPOTHECARY 

action  brought  at  place  of  situation  of  immovable 236 

creditor  can  arrest  debtor  or  goods  not  otherwise  bound  ....  236 

ID  QUOD  INTEREST 206 

IGNORANCE 

as  to  Judge  does  not  bind 173 

excuses  defendant  who  did  not  know  of  service  of  summons      .        .        .  225 

ILLNESS, 

long,  a  ground  for  delegation  of  authority 167 

a  cause  for  substitution  of  other  tutors 167 

of  uuiversities  or  state's  syndic  makes  no  syndic 168 

IMMOVABLE, 

absent  owner  of,  how  summoned 226 

of  ubsent  criminals,  how  sued 226 

arrest  on 234 
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IBiMOYABLES 

of  minors  protected  by  judge 217 

freely  disposed  of,  where  veniq  asiatU  .217 

judici^  decree  as  to,  how  oiled 227 

adio  in  rem  for,  brought  where  situated 233 

possessor  of,  not  arrested  to  litigate  elsewhere 233 

place  of  situation  of,  is  that  of  real  action 232$ 

only  arrested  on  judge's  order                           233 

IMPERIUM 

is  the  power  to  enforce  jurisdiction 187 

explained 188 

puTwn         .......*.••         188—94 

merum 188-94 

mixtum  .         .  .....         .         188-94 

IMPRISONMENT, 

perpetual    ............  188 

civil,  for  debt 191 

civil,  of  women 239 

INCOMPETENT  JUDGE  made  competent  by  express  will  of  litigants  .         .  173 

INFANTS  cannot  be  sued  personally 217 

INHERITANCE,  division  of ITS 

INN-KEEPER  can  himself  arrest  suddenly  flying  lodger  .235 

INTEREST,  yearly  amounts  due  on  same  capital,  cannot  be  separately  sued 

for,  split,  so  as  to  bring  within  Jurisdiction 196 

JOINT  OWNERSHIP,  broken  by  divisory  action,  when  wearied  of  it    .         .  163 

JUDGE 

decrees  security 161 

decrees  lodgment  of  estate  proofs  in  divisory  action  till  heir  gives  security  161 

unjustly  ordering  must  be  obeyed 207 

cannot  DC  cited  in  Court 216 

not  on  bench  can  ^rant  brrest 232 

cannot  pronounce  judgment  for  himself,  relatives,*  wife,  children                 .  196 

can  pronounce  judgment  for  himself,  relatives,  wife,  children,  servants  196 

father  cannot  l>e,  save  by  consent 197 

son  cannot  be,  save  by  consent 197 

who«e  jurisdiction  is  challenged,  determines  it 197 

error  in  name  of,  in  citation,  nullifies     .......  225 

those  called  to,  not  arrested 248 

suspect,  exception  of 197 

if  person  is  subject,  declares  law  as  to  such  person^s  goods  out  of  the  ter- 
ritory       194 

disobeyer  of  order  of,  liable  in  damages 206 

incompetent,  made  competent  by  express  submission  of  litigants,  if  lawful  178 

cannot  exercise  jiirisdiction .         .         . 175 

another,  may  try  decided  case,  if  exception  of  rea  Judicata  waived  182 

JUDGE'S 

sentence  in  excess  of  jurisdiction  ichdUy  null 195 

consent  necessary  to  extend  jurisdiction  away  from  him,  if  parties  wish     .  171 

seal  cannot  be  removed  by  owner.         .....         .         .  200 

order  necessary  for  arrest  of  immovables 235 

„           „                „         person  or  goods  unless  emergency .                  .  235 

JUDGES 
designate, 

under  Justinian 162 

seversjoint  ownership  when  prayed 163 

{X)n8idered  as  private  persons  beyond  their  jurisdiction                        .  175 

JUDGMENT 

follows  without  proof  on  confession        .......  161 

by  judge  not  having  autliority  binds  not 174 

ipse  jure  null,  appealable,  if  not  defective  by  want  of  jurisdiction      .         .  175 

cannot  be  partly  valid,  partly  invalid,  ui^ess  unconnected  chapters  in  it    .  195 

by  consent    '       .                           .  ' 188 
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JUDICIAL 

seourity 161 

decree  aa  to  izmnoTablefl,  how  died 227 

notioe  on  debtor  of  debtor  not  to  part  with  property        ....  228 

JUBISDICTION, 

defined 160 

of  the  magistrate 160 

byUw 160 

l^  senate    ............  160 

byPrinoeps 160 

arbitrators  have  not 160 

Tolimtary 163 

„       e,g,  emancipation 163 

oontentioiu,  e.g.  divisory  suits       ........  163 

some,  is  neither  wholly  volnntary  or  contentious,  e.g.  (a)  giving  tutor; 
(6)  decree  as  to  alienating  wards'  goods ;  (c)  compromises  as  to  future 
testamentary  aliment ;  (cf)  registration  of  donations ;  (e)  opening  will ; 

( /)  tender  and  deposit  of  money  in  Court 163 

dvil  or  criminal 161 

ordinary  or  extraordinary 161 

original  and  derived 16.^ 

given  by  mandatory 165 

„      '  ,,         specially  or  generally 166 

which  is  delegated,  cannot  be  re-delegated 168 

granted  by  the  Princeps 171 

„       „    concurrence  of  private  persons 171 

„        „   prolongation  or  prorogation 171 

ektemdbnof;  to  another  Judge' 171 

can  be  prorogated  by  mandatory 172 

can  be  prorogated  tacitly '       .  .  173 

being  defective,  and  sentence  pronounced,  no  appeal        ....  175 

not  acknowledged  by  giving  security  on  arrest 176 

acknowledged  by  defendant  asking  security 177 

„  „       time 177 

>  pleading  other  dilatory  exceptions  with  declinatory  177 

acknowledged  by  exception  to  summons 178 

founded  by  person  or  goods 185 

cannot  be  prorogued  as  to  place 186 

yi  I,  tttne     ........  186 

can  be  pioro^ed  as  to  perton  186 

enforced  by  tmperium 187 

carries  all  necessary  to  enforce  it 192 

over  those  in  territory  personally  or  by  goods 194 

overgoodsout  of  territory,  if  person  in 194 

at  beginning  of  suit  lasts  till  end 195 

extra-territorial,  in  favour  of  liberty 195 

special,  concession  of  extra-territorial 195 

excess  of,  disobeyed 195 

„        renders  sentence  wholly  null 195 

determined  by  quantity  prayed  for,  not  quantity  owing  ....  196 

„  swgle  amounts  where  several  actions  brought    .         .         .  196 

exceed^  where  several  actions  for  the  same  cause  against  same  party       .  196 

in  joint  owner  suits,  determined  by  value  of  whole,  and  not  of  shares'        •  196 

challenged,  is  determined  by  the  challenged  judge  himself  197 

proved  by  exercise  of  acts,  prisons,  gallows,  &o. 198 

ends  by  death  of  exerciser  198 

„  „         mandant,  before  exercise 198 

does  not  pass,  as  flock  does 198 

ends  by  lapse  of  time 198 

„       revocation  of  grantor  199 

created  and  ended  by  prescription  199 

protected  by  edicts 199 

arrest  to  found 227-31 

„  „       not  granted  by  district  Courts 236 

JUS  FORI  not  prejudiced  by  forced  suit 180 
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LANDLORD  eui  aneil  foddenly  Heang  lodger 23S 

LATER  DOWN  OF  LAW 

„             „           Yioioitlj  KMisted  !!!!!!!  19i 

LEGAaes, 

fleeoritj  fbr 192 

eonditkHial  aeeantw  for 290 

aoy  006  •athofiaed  to  reborer,  may  faring  actioB  to  piodiioe  will                .  238 

LEGATES 

not  arrested 246 

eennot  submit  to  tridl 246 

fiolation  o(^  caose  of  war 247 

LEU8EE  pmonted  from  remoring  movables 228 

LESSOR 

can  pray  detention  of  things  on  hired  property 228 

lesBot^s  advantage  being  for,  pledge  for  nndne  rent  prosecutable  230 

LIBERTY,  the  one  eanae  of  eieraise  of  extra-territorial  jurisdiction                .  195 

LTTIQANTS  resident  ont  of  the  domicile,  how  sued  for  aerrice  rendered  in  it  225 

LITIS  GONTESTATIO  removes  benefit  of  error,  and  applies  consent    .        .  174 

LODGER  can  be  arrested  by  landlord  wheie  flight 235 

MADMEN 

cannot  be  sned  personally 217 

parents  sued  through  curator  without  permission 220 

cannot  be  arrested                                 .    , 240 

MAGISTRATE 

cannot  transmit  authority 186 

violently  laying  down  law  beyond  his  territory,  violently  resisted  194 
the  inferior,  can  ezetoise  jurisdiction  over  superior  magistrate  who  is 

beyond  his  jurisdiction 198 

cannot  abdicate  of  own  accord               199 

not  leering  province  when  commanded  is  guilty  of  high  treason       .        .  199 

no  dtation  while  attending  on 216 

MAGISTRATES 

may  rotort,  if  sulgects  not  protected,  ftc.,  abroad 203 

not  nowadays  free  fipom  actions 218 

differently  sned  from  private  persons 218 

MANDAMENT  OF  DEBTS 226 

MANDATE, 

limits  of^  not  exceeded 172 

includes  all  power  necessary  for  its  execution 237 

husband's  continual  mandate  to  wife 240 

MANDATORY 

uses  tribunal 165 

commits  jurisdiction,  generally  or  specially 166 

cannot  re-dele^te  jurisdiction 168 

of  the  jurisdiction  can  prorogate  it 172 

MARITAL  POWER 

of  first  husband  binds  second 183 

always  active 240 

MARRIAGE, 

no  citation  during 216 

citation  going  to,  or  returning,  good 216 

no  arrest  during 244 

arrest  going  to,  at,  and  rotuming,  good 244 

MARRIED  WOMEN 

cannot  be  arrested 240 

who  uro  public  merchants  can  be  arrested  if  husbands  absent,  not  if  present  240 

MERCHANT  PUBLIC,  wife  cannot  be,  if  husband  dissents  .240 
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MERCHANTS,  PUBLIC, 

married  women  can  be          .         .                  240 

„           „      who  arc,  cau  be  arrested  if  husbands  absent,  not  if  present  240 

MERUM  IMPEBIUM,  defined  160,163,188 

MIGRATION  during  suit  does  not  change  the  jurisdiction  accrued  195 

MILITARY 

judges  can  only  decide  between  soldier  and  soldier  .         .         .         .175 

men  cannot  be  arrested  on  servioe          .......  242 

MINOR  having  venia  «tati8  rightly  sued  personally  even  for  immovables  nowa- 
days          217 

MINORS, 

not  personally  sued 217 

may  arrebt,  if  emergency,  on  security              239 

cannot  be  arrested 240 

MOTHER 

not  cited  without  permission 220 

in-law  not  cited  without  permission 221 

„               „           „             „         even  when  marriage  tie  dissolved  221 

step-,  sued  mthtmt  permission 221 

MOVABLE 

deposited  on  prntor's  order,  after  contestation  of  suit,  where  no  security     .  162 

can  be  restored  anywhere 233 

MOVABLES,  clandestine  removal  of,  prevented 228 

NAME,  error  in,  in  citation,  nullifies 225 

NAMPTISSEMENT 224 

NATURAL  PARENTS  included  under  parents 220 

NEIGHBOUR,  service  of  summons  on  neighbours  good          ....  224 

NIGHT  ARREST  valid 232 

NO  ONE  CAN  LAY  DOWN  THE. LAW  FOR  HIMSELF      .         .         .235 

NON-REGISTRATION  OF  DONATION  over  500  aurei  does  not  invaUdate 

under  the  500 195 

NOTICE,  described 160 

judicial,  on  debtor  of  debtor,  not  to  part  with  goods         ....  228 

NOTICES  OF  PROSCRIPTION,  . 

put  up  wrongly  by  public  authority  cannot  be  privately  pulled  down         •  200 

„          by  private  authority  can 200 

NUDE  PACTS  give  no  right  of  action 180 

NULL  AND  VOID, 

sentences  appealed  from,  except  where  firom  want  of  jurisdiction               .  175 

sentence  beyond  jurisdiction  is  wholly 195 

everything  is,  on  wrong  citation 225 

OATH, 

taking  of    .......         •                  .         .         •  160 

plaintiffs,  as  to  value  of  thing  litigated 161 

OBEY,  you  must,  even  unjust  order  of  a  judge ^07 

OFFICER, 

violently  laying  down  law  beyond  jurisdiction  violently  resisted        .         •  194 

arresting,  bound  in  damages  if  refuses 235 

,.               „               n        ^  wrong  .         .         .         .         .         .         .  235 

OPENING  OF  WILL 163 

ORDINARY  JURISDICTION 164 

ORIGINAL  JURISDICTION,  i.e.,  in  own  name 165 

OWNER, 

whobe  goods  are  wrongly  publidy  proscribed,  cannot  tear  down  notices  200 

„                  „             privately  so,  can       .         .                   .         ...  200 

c 
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TAGS 

OWNER— confmued. 

cannot  remove  judge's  seal 200 

can  K'move  private  seal         .........  200 

vindicating,  is  not  oontumacions    ........  20<> 

OWNERSHIP,  joint,  broken  by  divisioiy  action  when  joint  owners  wearied 

of  it 163 

PACT 

of  non-exception  to  the  jarisdiction  binds IBO 

not  contrary  to  law  or  in  fraud  must  be  observed      .  .180 

insufBcient  to  found  an  action,  may  on  exception  or  replication         .         .181 

not  to  sue,  frees  not  from  arrest  for  flight 230 

tacit,  of  safe  onnduot,  must  be  observed  by  calling  creditor  .         .     243 

PA(JTA  ADJECTA  included  in  stipulation 192 

PARENTS 

cannot  be  summoned  without  permission 218 

sued  without  permission,  reoover^  penalty  .         .218 

coming  willingly,  no  penalty .219 

who  are  included  in  term      .  .......     220 

include  fathers  and  mothers  in  law 221 

PARTIES, 

agreement  of,  gives  jurisdiction 171 

cited  vrithout  permission  absolved  from  the  instanoe         .  .218 

PARTNERS, 

dividing 173 

cannot  split  their  demands  to  found  jurisdiction      .....  196 

without  mandate  may  arrest  on  security 238 

PENAL  ACTIONS  do  not  bind  heirs 202 

PENALTIES  already  decreed  against  deceased,  bind  heirs    .  .202 

PENALTY 

for  suing  parent",  &c.,  without  permission 218 

„  „  „  when  ceases     ....     218 

PENDENCY  OF  SUIT,  not  induced  by  conditional  arrest  .         .  .     S.'tO 

PERMISSION  TO  SUE,  when  necessary 217 

PERPETUAL  IMPRISONMENT 188 

PERPETUAL  SILENCE  prayed  if  plaintiff  changes  Court  ...     177 

PERSON. 

prorogation  as  to  person  is  possible 186 

makes  subject  to  jurisdiction 191 

PERSONAL  ACTION  against  debtor  fiur  rents  and  returns  due    .  .236 

PERSONAL  ARREST 227 

PERSONALLY  EXECL^ABLE ;  tutois,  cuatora.  attomets,  testamentary 

executors,  and  adminicttrators  are  not 240 

PERSONS, 

unoeitain,  bow  cited 227 

not  so  easily  arrested  as  things ^44 

PLACE  cannot  be  prorogued 186 

PI*AINTIFP, 

need  not  prove  where  defendant  cjnfeases      ......  161 

cannot  change  Court  without  consent     .......  177 

ean  chance  summoos  without  defendant's  consent 179 

can  abandon  suit  without  defendant  s  consent 179 

not  prctsecuting  first  edictal  citatkm  may  still  carry  on  a  new  one  179 

cannot  depart  fi\uu  plaoe  of  action  dxed  in  a  contract      ....  IhO 

arresting,  gives  security 235 

suing  mim>rs  untuU>ied«  applie&t  for  tutor .217 

error  iu  tuinte  of,  in  citMtion,  nullifies     .......  225 

l*L.MXTlFF'SO.\THustoxTilwofth:n«litisraUHi 161 
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PLEADING, 

other  dilatory  exoeptiuDS  with  deoliuutory,  adiuitd  juribdiutlou          .         .     177 
to  Bummons  admits  jurisdiction 178 

PLEDGE  for  rent  prosecutable,  though  rent  uot  due 230 

conditional,  beourity  for 230 

POPULAR  ACTION,  instance  of 200 

POWEB, 

general,  to  sue  is  power  to  arrest 237 

„       to  adminihtrator,  is  no  power  to  arrest  unless  *'  free  "  .         .  237 

PRjESTANDUM  FACTUM.  AD,  civU  imprisonment  for     ...         .     240 

Pfi^VENTIO,  exception  of,  opposed  by  defendant  to  a  plaintiff  who  changes 

Court 177,183 

PBESCRIFTION  ends  jurisdiction 199 

PRESCRIPTION  OF  COURT  must  be  pleaded  before  lUis  conteUatio,  error 

or  no  error 174 

PRESIDENT  sues  for  state 215 

PRIEST,  filGH,  uot  cited  at  service 216 

PRINCE  PS, 

gives  jurisdietiun 171 

the,  having  no  superior,  can  pronounce  judgment  for  himself    .         .         .197 
only,  can  arrest  strange  subjects  by  way  of  retorsion         ....     236 

granting  surety  de  corps,  no  arrest 244 

„       rescript  of  delay 244 

PRINCIPAL  bound  by  all  done  by  his  holder  of  general  power,  with  free  clause    238 

PRINCIPAL  DEBTOR'S  PROROGATION  does  uot  bind  surety  unless  in 

contract 184 

PRISONS,  prove  jurisdiction 198 

PRIVATE  ARREST,  after,  hand  over  to  officer  of  law  as  soon  as  possible      .     235 

PRIVATE  NOTICES,  wrong,  can  be  privately  pulled  down  .         .         .200 

PRIVILEGE  does  uot  opemte  beyond  territory 243 

PRIVILEGED  COURTS  AND  CORPORATIONS  cannot   delegate  their 

authority 172 

PRIVILEGED  FROM  ARREST,  who  are 242 

PRODIGALITY,  aUenation  for,  interdicted 228 

PRODIGALS 

may  arrest,  without  curator,  on  emergency  and  giving  security  .         .     289 

oauuot  be  arrested        ..........     240 

PROFESSORS  OF  UNIVERSITIES,  not  arrested 242 

PROLONGATION  OR  PROROGATION  gives  jurisdioUon  .171 

PROOF,  unnecessary  on  confession        ...  ....     167 

PROROGATION, 

of  jurisdiction,  binds  heirs    .         .         .         .         .         .         .         .         .183 

by  husband  binds  widow      .........     183 

of  principal  debtor  does  not  bind  surety,  uuless  iu  coutraot       .  .184 

general,  binds,  as  a  rule        .........     184 

by  a  non-subject,  binds  not  .         .  .         .         .         .         .185 

of  place  is  impossible 186 

of  time  is  impossible    ..........     186 

of  person  is  possible 186 

of  higher  quantity  sometimes  impossible         .                  .         .         .         .186 
useless  iu  criminal  cases 187 

PROVISIONAL  SENTENCE 224 

PUBLIC  ANNOUNCEMENTS,  penalties  for  destruction  of         .         .         .     200 

PUBUO  MERCHANTS, 

murrieil  women  may  be         ........         .  240 

„  „      who  are,  ctin  be  aiTested  if  husband  abseut,  uot  if  present .  240 

wife  cauuot  be  if  husband  dissents 240 
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PUBLIO  NOTIOES,  wrong,  cannot  be  privately  pulled  down       ...  200 
PUBLIC  SERVANT  not  cited  on  service  in  public  vehicle  .         .         .         .216 

QUANTITIES,  many  prayed  for  from  same  cause,  are  above  jurisdiction         .  196 

QUANTITY, 

prorogation  as  to,  sometimes  possible,  sometimes  not  .  .187 

prayed  for,  not  that  owing,  determines  jurisdiction 196 

RATIFICATION,  sccmity  for,  required  from  relatives  and  partners  arresting 

without  mandate 238 

security  for,  required  from  minors,  prodigals,  women  under  power  arresting 

on  emergency 239 

REAL  ACTIONS  brought  at  place  of  immovable  or  of  domicile    .  .233 

REAL  ARREST 227 

RECONVENTION, 

foundation  of       ..........         .  178 

right  of,  bom  to  defendant  even  before  litia  eontestatio     ....  178 

RECTOR  OF  UNIVERSITY,  when  not  arrested 242 

REDELEOATION  of  jurisdiction  not  allowed  unless  by  special  authority       .  168 

REGISTRATION 

of  donations 163 

„        „     over  500  aurei 195 

RELATED  PERSONS  may  arrest  without  mandate,  on  security   .  .238 

RELIGIOUS  SERVICES, 

freedom  from  citation  at 216 

„            „    arrest,  in  act  of .  244 

REMEDIES  of  the  law  must  be  exhausted  or  thero  cannot  be  said  to  be  an 

injury  done  to  one  quiescent       .         .         .         .         .         .                  .  180 

REMOVAL,  clandestine,  of  persons  or  movables  prevented    ....  228 

REMOVER  of  thing  against  praetor's  order,  punishment  of   .  207 

RENT  UNDUE, 

pledge  for,  prosecutable 230 

students'  books  and  luggage  can  be  arrested  for      ....         .  246 

RENUNCIATION 

of  special  rights  and  Court  competent 173, 178 

of  right  of  excepting  to  Court 180 

of  own  forum  by  surety 184 

REPLICAllON  of  pact  to  proceed  in  a  certain  Court  good  answer  to  exception  181 

REPRESSALI^  arrests,  what 236 

RES  JUDICATA, 

exception  of 182 

,.            waived 182 

inter  alio$  acta     ...........  243 

RESCRIPT  of  delay  granted  by  Princeps,  &c.,  protects  from  arrest                   .  244 

RESISTANCE,  violent,  to  one  laying  down  the  law  beyond  territory,  allowable  194 

RESTITUTION 

of  defendant  wlio  did  not  know  summons  served      .....  22.'> 

there  is  none  if  wife  injured  as  public  trader 240 

RETENTION,  we  have  right  of,  over  things  carried  on  to  our  ground,  till 

security  given  for  damage  done 235 

RETORSION,  or  retaliation,  law  of 203.240 

arrest  of  stranger-subjects  by  Princeps  for 236 

REVOCATION  of  the  grantor  ends  jurisdiction 199 

RIGHT  to  contract  does  not  infer  riglit  to  litigate 240 

RUSTICITY, 

instance  of  excuse  for 199 

9,       of  nun-excuse  for     .........  218 
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SAFE  CONDUCT,  calling  creditor  must  obserre  tacit  pact  of       .         .         •  243 

SEAL, 

judge's,  on  goods,  cannot  be  removed  by  owner 200 

private,  can  be  removed  by  owner 200 

SECOND  ARREST. 

doling  first,  allowable  to  second  creditor        ..*..*  245 

holds,  even  if  fin»t  bad 245 

SECOND  HUSBAND  bonnd  by  first's  prorogation 183 

SECURITIES, 

judicial 161 

common      ............  161 

SECURITY, 

deposit  under 161 

given  on  arrest,  does  not  acknowledge  jurisdiction 176 

allows  arrestee  to  depart 176 

^ving  of,  docs  not  always  prevent  declinatory  exception  176 

for  suit  elsewhere  pending 229 

for  costs  of  arrest 235 

failing,  for  damage  from  things  brought  on  our  ground  we  may  retain  235 
of  ratification,  to  be  given  by  relatives  and  partners  arresting  without 

mandate 238 

„  „  by  minors,  prodigals,  women  under  power, 

arresting  on  emergency.            ........  239 

demanded  by  defeu£int  admits  jurisdiction 177 

„         for  conditional  debt 230 

„                    „          legacies 230 

SENTENCE, 

beyond  jurisdiction,  whoUy  null  and  void 195 

passed  by  one  not  our  judge  binds  not            ......  174 

„     on  a  holiday  good  if  willing  appearance 225 

SERVICE, 

being  on  public,  in  public  vehicle,  not  cited 216 

relixious,Deing  at,  not  cited 216 

of  summons,  mode  of 224 

„          on  tutors  and  curators .  217 

„          on  servants  good,  in  absence 224 

„          on  neighbours  good,  in  absence 224 

SHIP-DOMICILE 215 

SINGLE  amounts  determine  jurisdiction  where  several  actions  against  one 

person 196 

SOLDIER  can  submit  himself  to  civU  Court 173 

SOLDIERS 

cannot  be  arrested  on  service 242 

can  be  arrested  where  go  abroad  and  not  on  service         ....  242 

SPECIAL  CONCESSION  of  extra-territerial  jurisdiction    ....  195 

SPECIAL  MANDATE. 

not  always  needed  for  arrest 237 

needed  to  lay  interdict  for  production  of  children  .....  238 

required  for  executory  cases           ......••  239 

SPLITTING  demands  where  does  not  found  jurisdiction  .         .         .196 

STABLE,  shutting  in,  of  trespassing  stock 235 

STATE 

syndic  being  absent  or  ill  makes  no  syndic 168 

sues  through  President 215 

STATUTE,  no,  can  operate  beyond  territory  of  statutors      .  .         .246 

STEP-FATHER  or  mother  sued  without  permission 221 

STRANGER-SUBJECTS  only  arrested  by  Princeps  by  way  of  retorsion        .  236 
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ON  PACTS. 


SUMMARY. 


1.  What  a  **  pact"  is,  defined,  t.e.,  an  agreement  of  two  or  more,  to  give,  do,  or 

furnish  anything;  but  producing  no  action.  It  differs  from  a  pollicitation, 
which  is  the  promise  of  the  offering  party  only.  And  from  a  contract, 
which  produces  an  action.  Whether  it  is  a  pact  or  contract  which  is  entered 
into,  is  determined  by  the  words,  but  more  by  the  intention  of  the  parties. 

2.  Pacts  are  nude,  or  not  nude,  «.e.,  **  clothed."    A  nude  pact  produces  only  a 

natural  obligation,  and  no  action.  Not  even  a  doubled  nude  pact  produces 
an  action.  Nor  a  pact  strengthened  by  an  oath.  Passages  in  the  Digest 
which  ,seem  to  **  look  the  other  way  "  explained  and  reconciled  by  Yoet. 

3.  A  releasing  nude  paet  annuls  a  natural  obligation  ipsojwre,  but  a  civil  obligation 

only  by  force  of  an  exception  raised.  Exceptions  to  this :  pacts  favoured  by 
law  annul  even  civil  obligations  ipsojurej  e.g,  (a)  pacts  thus  annul  actions  of 
injury  and  theft;  (h)  hypothecary  actions  based  on  pacts  of  hypothec  are 
annulled  by  contrary  pacts  not  to  hypothecate.  But  if  the  pact  is  that 
principal  debt  cannot  be  sued  for,  then  the  hypothecary  obligation,  bciug 
accessory  only,  ceases  by  exception,  just  as  the  principal  obligation  would 
itself  cease.  Pact  does  not  remove  pact  tp9ojure:  so  subsequent  pact  not  to 
sue  weakens  former  pact  to  sue  not  ipso  jure  but  by  replication.  If  any  one 
by  nude  pact  promises  to  release  his  debtor  but  really  does  not  interpose  the 
pact  **  not  to  sue,"  the  Roman  law  allowed  no  action.  By  the  Dutch  law, 
which  gives  equal  force  to  nude  pacts  as  to  stipulations,  an  action  of  releuse 
would  lie,  but  Yoet  shows  how  the  better  course  is  to  await  the  creditor's 
action  on  the  obligation,  and  raise  an  exception  of  pact  to  release.  Just  as  a 
released  legatee  excepts  to  the  heir's  action,  although  he  has  aLiO  the  action 
on  the  release. 

4.  But  obligatory  nude  pacts  have  strong  remedies,  can  be  novated,  constituted, 

compensated,  can  be  subject  of  sureties  and  pledges,  &c. 

5.  What  are  obligatory  unnude  pacts  ?    They  are  pacts  added  to  main  agreement, 

e.g.,  hypothec,  interest,  &o.,  enumerated  in  the  text.  These  pacts  either  refer 
to  the  accidentals,  or  essentials  of  a  contract.  You  may  add  a  pact  of  remu- 
neration to  mandate  and  deposit,  which  are  strictly  unremunerated,  and  yet 
though  remuneration  is  got,  those  contracts  of  mandate  will  remain.  In 
**  deposit "  the  very  articles  should  be  returned,  but  there  may  be  an  added 
pact  that  as  much  money  should  be  returned,  with  interest.  These  pacts  are 
but  partly  recessionary  from  the  contract  to  which  they  are  added.  Others 
recede  wholly.    Here  sometimes  th9  main  transaction  stands,  but  the  pact 
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is  Toidy  €jg.,  where  the  pact  is  that  a  deposit  or  a  precarinm  iliall  never 
be  returned.  Sometimes  the  added  pact  changes  the  main  transaction, 
e,g.y  contract  of  purchase  with  pact  of  non-payment  of  purcliese-monej  added, 
is  viewed  as  a  donation.  Donation  vutrtis  eavso,  with  pact  of  irreTocability, 
becomes  a  donation  inter  viros. 

6.  A  Talid  pact  added  in   immediate  connection  {in  continenti)  to  a  fjenue  fidei 

contract  produce's  an  action;  not  an  altogether  new  action,  bat  the  action 
proper  to  the  main  contract  is  adapted  to  the  pact.  A.  and  B.  are,  e.g..f  con- 
terminous neighbours.  A.  sells  his  estate  to  B.  on  condition  that  B.  gives 
him  a  servitude  through  the  sold  property  to  A.'s  other  estate.  For  the 
recovery  of  the  purchase  amount,  &c.,  A.  has  against  B.  the  actio  emii^  wliich, 
though  it  have  strictly  nothing  to  do  with  the  matter  of  tho  servitude,  is 
nevertheless  adapted  to  securing  it.  It  is  thus  not  the  mere  fuet  of  the 
addition  of  the  pact  that  produces  the  action,  but  the  fact  of  its  addition  in 
immediate  connection. 

7.  On  a  pact  added  to  a  contract  of  strict  law  no  action  is  given.    Yoet,  in  an 

elaborate  passage,  gives  his  view  of  the  meaning  of  {.  27,  §  6,  jf.  de  paetis  and 
L  ^Ojff.  de  reb.  ered, 

8.  Pacts  added  after  an  interval  to  hon»  fidei  contracts  are  cither  *' adding"  pacts 

or  **■  detracting."  The  former  affect  not  the  substance,  but  the  adminicular^ 
of  the  ooDtract.  Detracting  pacts  are  those  receding  from  the  substance. 
The  former  produce  an  action  :  the  latter  only  an  exception. 

9.  Nowadays  an  action,  says  Voet,  is  given  on  a  nude  pact,  contrary  to  the  doctrine 

of  the  Roman  law.  Voet  argues  this,  and  shows  where  Van  Leextwen,  who 
differs  tuith  hiroy  is,  he  thinks,  wrong. 

10.  Pacts  are  public  or  private.    Public  refer  to  treaties  of  peace,  &o.    Pacts  with 

rebels,  thieves,  and  heretics  are  equally  to  be  observed;  for  they  also  are 
men,  with  human  rights.    Faith  once  pledged  must  be  upheld. 

11.  Paets  are  real  or  personal.    Those  are  real  which  benefit  heirs  and  sureties. 

You  can  pact  to  benefit  all,  your  heirs.  Also  make  a  liberating  pact  for  one 
heir  specially.  By  the  Boman  law  you  could  make  an  obligatory  pact  also; 
for  one  heir,  if  it  was  " to  give **  and  not  " to  do**  Nowadatb,  however, 
in  Voet*8  opinion,  you  can  make  any  kind  of  pact  for  an  heir:  but  you 
cannot  wholly  burden  one  heir's  share  of  inheritance  to  benefit  other  heirs'. 
(jnoKNEWEOEN  DIFFERS.  Evcu  a  '*  real "  pact  may  contain  mention  of 
a  person :  its  realty  or  personalty  is  to  be  determined  from  the  maker's 
intention  as  well  as  words. 

12.  Paets  of  sureties  do  not  benefit  principal  debtors  nor  co-sureties,  unless  it  wero 

nominately  so  conditioned ;  then  the  exception  of  fraud  could  be  pleaded. 
Or  unless  one  were  a  surety  in  rem  suam  for  his  procurator  or  partner.  By 
the  Roman  law  one  could  not  pact  for  another ;  but  by  the  law  nowadays  it 
is  different. 

13.  Personal  pacts  only  benefit  tho  pactor  and  not  his  heirs,  nor  his  pnichaseiB, 

donees,  legatees,  and  individual  successors. 

14.  Personal  pacts  do  not  benefit  sureties,  who  have  renounced  the  benefit  of 

**  order  ":  if  not,  yes.  A  creditor  may  legally  pact  not  to  sue  his  debtor,  and 
yet  the  debtor's  surety  may  continue  bound :  Voet,  by  reference  to  mandate, 
argues  away  the  difficulties  of  those  who  think  otherwise,  on  the  ground 
that  cession  of  action  to  tiie  surety  against  the  principal  debtor  would  thus 
cease.  A  mandator  he  shows  does  require  cession  of  action  from  mandatary, 
but  a  surety  does  not  require  creditor's  cession  of  action  against  the  principal 
debtor :  for  he  has  the  action  of  mandate  or  of  **  work  done."  Besides  the 
summoned  surety  can  always  call  upon  the  principal  debtor  to  defend  the 
suit.  If  it  be  unoertain  whether  a  pact  is  personal  or  real,  a  real  pact  is 
nther  presumed  than  a  personal :  on  the  principle  that  a  pactor  intends  to 
pact  for  his  heirs  and  successors  and  not  only  for  himself. 

15.  Pacts  arc  also  express  or  toctV.    Express  declare  themselves:  tacit  are  gathered 
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firom  the  cireuniBtanQes,  e.^. :— <a)  bringing  furniture  on  to  an  urban  estate 
tacitly  means  that  it  is  subjected  to  the  lent-hypotheo ;  (fi)  interest  for  two 
years  bein$i:  stipulated  means  that  during  that  time  the  capital  shall  not 
be  reeorered ;  (<s)  where  estate-ereditors  go,  of  their  own  will,  against  the 
creditors  who  hare  bought  from  an  heir,  passing  by  the  heir,  they  cannot 
return  to  the  heir.  Voiet  diffbrs  hebb  from  Gboenewbqen,  who  allows  the 
creditors  so  to  do  if  they  believed  the  buyers  could  pay.  Voet  defends  his 
view  on  the  two  grounds,  that  poverty  is  no  bar  to  credit,  and  ignorance  of 
debtor's  condition  does  not  exouse.  One  who  might  pray  '*  separation  of  goods** 
but  trusted  to  the  heir,  cannot  resile  from  the  election  he  has  thus  made. 
And  delegation  of,  or  sale  to,  a  poor  man,  does  not  matter  on  account  of 
poverty.  The  return  of  a  pledge  or  a  chirograph  is  a  tacit  pact  that  the 
principal  debt  shall  not  be  sued  for.  If  the  creditor  however  denies  that  the 
security  or  chirograph  was  returned  to  the  debtor,  in  whose  possession  it  is, 
on  account  of  payment,  the  debtor  must  prove  payment,  for  no  one  is  pre- 
sumed to  donate,  especially  in  case  of  doubt  If  one  of  two  or  more 
chirographs  is  returned,  the  debtor  must  likewise  prove  the  creditor's  inten- 
tion to  restore,  for  the  creditor  might  have  thought  it  enough  to  keep  one 
only  as  sufficient  proof.  If  there  be  one  chirograph  and  many  debtors  on  it, 
and  it  is  restored  to  one,  he  is  liberated,  but  not  the  others.  In  a  case  of 
doubt  one  is  presumed  to  have  rather  pacted  for  himself  than  for  others. 

16.  Pacts  must  be  honourable  and  possible,  and  not  opposed  to  public  interest:  not 

base,  foolish  («.</.,  that  one's  valuables  should  be  buried  with  one),  or 
impossible,  and  inviting  to  crimes:  nor  as  to  the  future  succecsion  of  a 
certain  third  person  living ;  nor  limiting  it,  even  with  consent :  nor  that  one 
shall  succeed  to  the  other  (unless  among  soldiers),  nor  whoever  is  the 
survivor  to  whoever  is  the  first  dying.  But  if  the  pact  be  as  to  succession  to 
a  third  person  and  he  consented  and  did  not  alter  his  will,  it  is  good. 
Dotal  pacts  it  is  true  are  valid  by  the  Dutch  law,  and  do  regulate  successione 
as  between  spouses  and  third  persons,  but  they  are  exceptions  to  the  gt-neral 
rule  above  stated.  If  any  one  promised  another  to  institute  him,  or  leave 
him  a  legacy,  and  does  not  afterwards  do  it,  no  action  arises  on  the  pact :  not 
even  if  it  is  by  title  of  donation  inter  vivos^  the  execution  thereof  being  stayed 
till  after  death.  Yoet,  agreeing  with  Peckius  and  others,  strongly  upholds 
this  last  view,  though  others  differ. 

17.  But  pacts  as  to  succession  to  uneertain  third  persons,  even  if  living,  are  valid  ; 

or  to  certain  third  persons,  if  deceased,  whenever  the  doubtful  condition  of  a 
suspended  ^{(2e»o(muntMicm  is  removed  by  the  fideicommissary  heir's  sorrender. 

18.  Pacts  between  a  patron  and  his  client,  for  a  share  of  the  lawsuit,  are  invalid  as 

**base."  Also  purchase  of  others'  lawsuits.  Advocates  in  Holland  si^ear  not 
to  enter  into  such  pacts.  Nor  can  they  bargain  for  fees  only  on  victory 
gained.  Some  even  think  that  no  legacy  or  donation  can  be  given  to  an 
advocate  or  attorney  during  the  suit,  but  Yoet's  ofihion  is  that  it  can,  unless 
the  Judge  can  easily  observe  extortion,  not  lightly  to  be  inferred.  Fur  there 
may  be  many  gifts  wlilch  have  no  connection  with  the  suit  itself. 

19.  YoKT  IS  07  OPINION  that  pacts  can  be  made  between  medical  men  and  their 

patients,  if  not  dishonourable.  But  not  if  the  medical  man  uses  adverse 
medicines  to  retard  recovery  and  then  gets  profit;  malice  is  not  howevi-r 
presumed.  Patients  rashly  pactiug  in  their  sick  anxiety  are  not  hound  if 
they  do  not  wish,  nor  if  they  pact  in  moments  of  danger.  Voet  confirms  his 
opinion  by  references  to  Boman  Emperors'  rescripts  and  the  humorous  lines 
of  Martial. 

20.  Those  pacts  are  invalid  by  which  an  owner  diminishes  his  discretion  nnd  control 

over  his  own  things,  so  that  he  may  do  nothing  as  to  them ;  unless  it  were  to 
the  advantage  of  another  that  ho  should  so  ptict,  or  to  his  own  advantage. 
These  pacts  do  not  affoot  the  thing  itself^  but  constitute  a  pergonal  obligation. 
Instances  given  of  advantage  and  no  advantage.    The  action  would  as  a  rule 
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be  personal,  and  not  real,  and,  being  personal,  would  fiside  away  if  there  were 
really  no  personal  advantage  to  recoyer. 

21.  Pacts  against  the  freedom  of  marriage  mnst  also  be  lepiobated.    A  pact  between 

two  persons  by  which  it  is  stipulated  that  whoever  marriee  first  most  pay  the 
other  a  certain  sum  is  void.  But  it  is  allowable  to  enoonrage  continuing 
widowhood  by  promise  of  donation,  legacy,  &c. 

22.  No  one  can  injure  others  by  pacting ;  not  even  a  principal  debtor  his  surety. 

23.  So  much  so  that  if  the  major  part  of  the  creditors  pact  with  a  debtor  as  to  a  part 

of  the  debt,  that  does  not  injure  the  other  non-consenting  creditors.  Nor  when 
a  tutor  has  in  the  name  of  hia  pupil  contracted  with  the  major  part  of  the 
creditors  is  the  pupil  himself  burred,  if  it  is  a  prejudicial  pact,  from  suing 
for  the  whole.  The  peculiar  law  of  Zeeland  was  that  a  certain  majority  of 
creditors  could,  in  a  certain  way,  bind  the  minority,  properly  called  to^rctlier. 

24.  But  the  pact  of  the  greater  portion  of  the  creditors  injured  the  minor  portion  if 

the  heir  of  a  hardened  debtor  was  unwilling  to  adiate  unless  a  pact  were 
made  as  to  a  remission  of  part  of  the  debt.  Such  a  pftot  therefore  allowed^ 
and  minor  part  bound.  Boria  fides  assumed  rather  than  mala  fides.  If  one 
or  other  side  be  injured  in  such  a  case,  then  rather  the  minor. 

25.  In  that  case  even  a  tutor  pacting  in  the  name  of  the  heir  is  bound  to  be  content 

with  the  same  pact,  if  he  is  a  creditor. 

26.  Nor  is  this  law  changed,  or  abrogated  by  our  law,  on  account  of  benefit  of 

inventory  having  been  introduced. 

27.  The  same  applies  if  the  burdened  debtor  be  alive  but  hide,  and  no  goods  of  his 

are  to  be  found :  and  he  will  not  appear  unless  part  of  his  debt  be  remitted. 

28.  Ho  who  has  pacted  as  to  part  with  his  debtor  cannot  recover  the  part  remitted  if 

the  debtor  return  to  better  fortunes.  The  surety  of  such  a  debtor  is  only 
liable  for  the  pacted  part :  the  remitted  part  cannot  be  recovered  from  him. 
Unless  the  creditor  was  in  the  dissenting  minority,  or  was  absent.  If  so,  his 
assent  might  be  assumed  as  in  favour  of  the  debtor  or  other  creditors,  but  not 
as  in  favour  of  the  surety,  who  then  remains  bound  in  dolidum.  Unless  the 
returning  creditor  eo  to  say  adopted  the  pact  by  only  suing  his  debtor  for  the 
unremitted  part.  Sureties  proceeding  against  the  debtor  can  only  recover  for 
the  pacted  part    What  la  the  "  major  part "  goes  by  mass,  not  by  number. 

29.  In  these  pacts  between  creditors  and  a  hiding  debtor,  or  his  heir,  hypothecary 

creditors  are  not  to  be  reckoned  in,  as  agreements  of  chirograph  creditors 
cannot  affect  them.  But  whether  privileged  chirograph  creditors  are  is  a 
moot  point.  Ulpianus  thinks  yes,  Paulus  thinks  no.  Zeeland  follows  the 
view  of  Paulus  that  privileged  chirograph  creditors'  rights  are  not  affected  by 
pacts  of  simple  chirograph  creditors.  Voet  appears  to  coincide  with  the 
same  view,  thinking  with  Gujacius  that  Paul  followed  legal  reason,  Ulpiaa 
a  particular  Imperial  rescript. 

30.  Those  who  only  have  a  bare  hypothecary  right  to  movables  which  they  do  not 

really  hold  in  possession  are  in  the  same  position  as  simple  chirograph 
creditors  in  the  foregoing  respect  This  is,  Voet  says,  nowadatb  beyond 
doubt. 


1.  A  FACT  differs  from  a  pollicitation,  because  a  pollicitation  is  the 
promise  of  the  offering  party  only ;  *  but  a  pact  is  the  consent  and 
agreement  of  two  or  more  persons,  as  to  the  same  determination  as  to 
giving,  or  doing,  or  famishing  anything ;  f  .in  which  promise  there  is 
not,  however,  any  canse  of  obligation  per  se  and  in  its  own  natnre.    In 

♦  "  What  the  Roman  jurists  termed  pollicitation  is  the  offer  made  by  one  party 
for  the  acceptance  of  the  other." — Sandars,  p.  411. 

t  Sandars,  p.  410.    D.  xliv.  7.  3.    Voct,.jKw/w,  44.  7.  Let  aeq. 
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this  last  respect  a  pact  is  different  £rom  contracts,  which  are  agreements 
producing  an  action  from  themselves  and  out  of  their  own  nature: 
I  pactum  3,/.  de poUicitationtb.  (D.  50. 12.) ;  M,  §  2.  3,/.  h.  t  (D.  2.  14.). 
Whether,  however,  it  is  a  pact  or  a  contract  which  has  been  entered 
into,  must  be  gathered  not  only  from  the  words  but  even  more  from  the 
mind  (mente)  of  the  agreeing  parties :  if  they  have  used  words  adapted 
to  stipulations  with  the  intention  of  pacting,  it  will  be  a  pact:  Ljuria- 
gentium  7,  §  quod  fere  12,  ff.  h,  t. 

2.  A  pact  is  either  nude  or  not  nude,  which  latter  the  conmientators 
also  call  '*  clothed  "  (^  veatitum '') :  see  Ftnm'tM,  de  pactis,  cap.  5.     It  is 
said  to  be  nude,  because  it  consists  in  nude  and  simple  terms  or  limits 
(termints)  of  agreement,  only  producing  a  natuial  obligation,  not  an 
action,  lest  the  liberty  of  the  mouth  be  too  much  restricted,  and  the 
more  imprudent  be  often  caught  in  the  nets  of  words  rashly  spoken : 
L  juriagentium  7  pr.  et  §  aed  cum  4,  ff.  h,  t.  (2. 14.)  I,  legem  10  C,  h,  U 
(C.  2.  3.) ;  h  ai  tibi  27.  0.  de  hcato  (C.  4.  66.) ;  Paulua,  aent.  libr.  2. 
cap.  14.     Hence  neither  from  a  doubled  {geminaio)  pact  is  an  action 
bom,  for  theire  is  no  force  in  the  doubling  pact,  unless  it  be  required  by 
the  law.    Nor  from  a  pact  which  is  strengthened  by  an  oath,  for  an 
oath  is  but  wont  to  follow  the  nature  of  the  "  act "  to  which  it  is  affixed ; 
on  general  principles.   Nor  is  it  in  conflict  with  these  general  principles 
that  a  natural  obligation  is  born  from  a  pact,  and  an  action  from  a  natural 
obligation :  L  naturalea  10^  ff,  de  oblig,  et  action,  (D.  44. 7.) ;  hfidejuaaor,  16, 
§  naturalea  4,  ff,  de  fidejuaaor.  (D.  46.  1.),  for  the  expression  '<  natural 
obligation  "  is  taken  more  widely  in  those  passages,  so  that  it  compre- 
hends also  that  natural  obligation  which  is  conjoined  to  a  civil  obliga- 
tion, in  which  way  they  are  also  said  to  be  '*  natural "  children  who  aro 
at  the  same  time  *'  legitimate,"  that  is,  procreated  in  lawful  marriage : 
pr,  et  §  2.  Inatit.  de  adoption,  (L  1.  11.).     Besides,  it  is  the  intention  of 
the  jurisconsult  in  the  said  passages  to  explain  from  what  signs  it  can  be 
gathered  whether  there  is  an  underlying  natural  obligation.     Ho  lays 
down  a  double  test ;  in  the  first  place,  whether  any  action  is  bom  from 
what  is  done  (^o;  negotio\  in  which  case  there  is  also  an  underlying  civil 
obb'gation,  and  yet  an  evident  underlying  natural  obligation.     In  tho 
second  place,  whether  an  exception  and  a  retention  of  what  is  paid  is 
competent,  in  which  case  there  is  only  a  natural  obligation,  the  effect  of 
which  is  that,  as  a  rule  {in  genere)^  it  causes  the  "  recovery  of  what  is 
undue  "  (condictio  ijidehiti)  to  cease :  I,  naturaliter  13. 1,  ai  quod  dominus 
64,  j^.  de  cmdict.  indehiti  (D.  12.  6.).    Neither  does  the  I  nuda  5.  C.  de 
contrah.  et  committ,  atipulat,   (G.  4.  38.)   conflict  with  these  general 
principles  spoken  of;  there  a  litia'Conteatatio  made  by  pact  is  spoken  of, 
and  thus  an  action  bom  from  a  pact.     For  it  is  not  there  made  expressly 
clear  whether  it  was  a  nude  pact  or  a  pact  added  to  an  equitable  trans- 
action (bonee  fidei),  or  one  fortified  by  tho  law  or  the  prtetor ;  so  that 
on  the  strength  of  other  laws  it  might  fitly  be  taken  to  bo  understood  of 
a  part  which  is  not  such  an  one  as,  according  to  the  general  principles 
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of  law,  con  prodnce  an  action.  And  less  still  is  the  contrary  to  be 
gathered  from  I.  dedi  tibi  3,  §  quin  imo  4,  ff.  de  eondict,  eausd,  for  it  is 
not  there  said  that  it  was  fonnd  meet,  "  hy pactj*  that  it  should  be  giyen, 
far  less  that  it  was  found  meet  '*  on  account  of  a  nude  pact/'  but,  rather, 
that  it  was  found  meet  by  that  kind  of  determination  (jplacUum)  which 
pertains  to  contract ;  for  it  is  added  that  the  action  competes  which  is 
bom  <'  from  this  contract,'*  the  stipulation,  namely,  of  a  certain  quantity, 
tliat  is,  "  condiction."  Add  tit.  de  condiet,  causa  daha.  (Post,  tit.  12.  4.) 
3.  A  nude  pact  has  also  these  qualities,  that  if  it  be  a  ^  releasing  " 
pact,  it  ipso  jure  annuls  a  preceding  natural  obligation,  but  annuls  a 
civil  obligation  by  means  of  an  exception:  §  prseterea  3.  InstiL  de 
exception.  (I.  4.  13.) ;  L  Stichum  aut  PamphUum  95,  §  tiaturalis  4,  /.  de 
solution.  (D.  46.  3.).  To  this  there  is  this  exception,  that  some  pacts 
favoured  by  law  ipso  jure  annul  civil  obligations :  I.  legitima  6,  ff.  h.  t. 
(2.  14.),  and  thus  the  action  of ''  injury  "  and  the  action  of  theft  are  ipso 
jure  extinguished  by  pact :  I.  si  itbi  17,  §  qusedam  1,  ff.h.L;  also  the 
hypothecary  action  bom  from  a  pact  of  hypothec:  for  as  it  was 
bom  from  a  pact,  and  was  thus  a  natural  obligation,  it  was  also  taken 
away  by  the  contrary  pact  **that  a  thing  should  not  be  bound  by 
hypothec."  This  is  what  the  Emperors  mean  in  I.  major  23.  C.  de 
pignortbus  (C.  8.  14.)  when  they  say  that  one  over  twenty-five  years  of 
age  cannot  follow  up  an  agreement  of  pledge  which  has  been  remitted, 
though  it  were  remitted  by  pact  only,  because  it  is  armed  with  "  juris- 
diction," that  is,  by- the  edict  of  the  pnetor,  as  Qothofredus  annotes  on 
the  said  lex  23;  and  as  D.  Noodt  makes  the  meaning  of  this  law 
dearer  in  his  prohahil.  lihr.  2.  cap.  8.  num.  1,  by  removing  the  comma  or 
punctuating  mark  after  the  word  pa^ctum.  It  would  have  to  be  otherwise 
laid  down  if  the  pact  were  not  as  to  the  hypothec  but  as  to  the  principal 
debt  itself, — "  that  it  be  not  sued  foTy* — for  then,  as  the  principal  debt 
was  not  extinguished  unless  by  force  of  an  exception,  the  accessory 
obligation,  also,  of  hypothec,  copying  the  principal,  and  ceasing  only  on 
account  of  the  cessation  of  the  principal  obligation,  seemed  not  to  be 
taken  away  except  by  exception :  I.  si  tibi  17,  §  de  pignore  2,  ff.  h.  t. 
(D.  2. 14.).  For  as  in  other  cases,  also,  although  a  pact  is  not  as  a  rule 
ipso  jure  taken  away  by  pact,  d.  l.  95,  §  4,  ff.  de  solution.  (D.  46.  3.),  yet 
if  by  a  precedent  civil,  and  binding,  obligation,  a  pact  not  to  sue  have 
been  interposed,  and  again  thereafter,  a  pact  that  there  can  he  sued,  the 
first  pact  will  not  be  weakened  by  the  second  ipso  jure,  but  by  means  of 
a  replication:  I.  si  unus  27,  §  pactus  ne  peteret  2,  ff.  h.  t.  Bsevardus, 
accurate  2  variorum,  cap.  6.  If  any  one  have  promised  by  pact  that  he 
will  liberate  his  debtor  from  his  obligation,  and  yet  have  not  thereafter 
in  fact  (re  ipsa)  interposed  the  pact  "  not  to  sue,"  by  the  Roman  law  he 
cannot  bring  an  action  of  liberation,  because  on  a  nude  pact  an  action 
for  the  performance  of  an  act  is  not  competent :  I.  intra  ilium  41,  ff.  h.  i. 
(2.  14.) ;  arg.  I.  38,  ff.  de  N.  0.  (D.  45.  1.).  And  although  by  oub 
MODERN  LAW  the  samc  efficacy  is  given  to  nude  pacts  as  to  stipulations. 
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and  therefore  in  this  case  an  action  wonld  be  given  to  the  debtor, 
against  his  creditor,  for  the  granting  of  the  release,  yet  in  this 
factual  case  (in  hoc  fadi  specie)  it  wonld  be  supererogatory  to  have 
recourse  to  it.  For  without  any  action  the  matter  wonld  be  so  taken  as 
if  a  pact  not  to  sue  had  been  interposed  and  a  release  made ;  for  if  the 
debtor  should,  on  the  first  pact  for  release,  contend  for  the  release  itself, 
or  otherwise  (as  is  done  in  factual  obligations),  for  that  which  it  dis- 
advantaged him  that  the  former  pact  had  not  been  fulfilled,  this 
advantage  (id  quod  intereat)  could  not  consist  in  anything  else  than  in 
this,  that  the  debtor  should  be  free  from  his  obligation.  Just  as  there- 
fore he  to  whom  a  release  has  been  legated,  although  he  have  an  action 
founded  on  the  testament,  most  advantageously  defends  himself  by  an 
exception  against  the  heir  suing  him,  I.  liheraUonem  3,  §  nunc  3. 1,  quod 
mihi  22,  /.  deliberat.  legal.  (D.  34.  3.) ;  I  «  crediUms  17  C.  de  fidei^ 
commissis  (G.  6.  42.) ;  so  also  here,  according  to  d.  I.  41,  ff.  h.  t  Ahr,  h 
Wesely  de  connub.  hon,  aodetat.  tract  2.  cap.  6.  num,  25. 

4.  But  if  an  obligatory  nude  pact  has  been  interposed,  it  will  secure, 
by  the  civil  law,  effects  not  to  be  contemned  (excepting  the  production 
of  an  action) ;  for  it  can  be  novated  and  brought  to  a  constituium  *  and 
compensated,  and  the  thence  arisen  natural  obligation  will  admit  sureties 
and  pledges  and  prevent  the  recovery  of  what  is  paid,  as  we  will  treat 
of  in  their  own  proper  places. 

5.  Those  non-nude  pacts  are  obligatory  by  which,  beyond  the  simple 
bounds  of  the  agreement,  some  force  of  obligation  civilly  and  efficaciously, 
extrinsically,  accedes.  And  this  either  by  the  pretorian  law,  which 
happens  in  "  hypothec  "  and  "  constitutum  " :  I.  «  tibi  17,  §  de  pignore  2, 
ff.  h.  t.  (2.  14.),  I.  l,ff.  de  comiit.  pecun.  (D.  13,  6.),  or  by  the  civil  law, 
as  by  a  pact  of  donation,  Z.  ai  quis  argentum  35.  C,  de  donation.  (0.  8. 54.), 
of  dowry,  I.  pen.  C.  de  dotis  promis.  (C.  5. 1 1.),  of  interest  due  to  the  state 
or  a  banker,  or  on  bottomry-bonds,  or  due  in  specie,  as  oil  or  grain 
given  by  way  of  mutuum,  I.  etiam  30,  jf.  de  vsuris  (D.  22. 1.) ;  Lfrumenti  12 ; 
I,  olei  23.  C.  Eod.  tit.  (C.  4.  32.) ;  L  pericuU  5,  §  ult.  ff.  de  nautic.  foenore 
(D.  22.  2.) ;  Nov.  135.  cap.  5.  Pacts  of  this  kind  are  called  legcd  agree- 
ments :  I.  legitima  6,  ff.  h.  t.  (2.  14.) ;  or,  lastly,  because  they  accede  to 
a  contract.  As,  however,  all  pacts  are  not  rightly  added  to  contracts,  so 
neither  do  all  added  pacts  produce  an  action.  For  they  are  either  inter- 
posed as  to  those  things  which  are  present  in  the  contract,  and  can  be 
absent  from  them,  and  are  commonly  called  ^  accedings  to " :  these  it 
is  not  doubted  can  be  sustained  when  added  at  the  discretion  of  the 
contracting  parties.  Or  they  are  framed  concerning  those  things  by 
which  you  recede  from  the  ordinary  nature  of  contracts ;  and  neither  in 
that  case  are  they  wanting  in  their  own  strength,  the  special  nature  of 
the  contract  which  they  have  according  to  law  remaining  in  other 
respects.     For  which  reason  mandate  and  deposit  are  indeed  gratuitous ; 

*  Soo  postj  13.  r>.  1. 
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but  if  it  bo  agreed  that  an  honorariwm  bo  given  to  the  mandatary  for 
the  pnrpose  of  remunerating,  there  will  be  opportunity  for  the  exaction 
of  the  honorarium,  and  yet,  as  to  the  rest,  there  will  be  the  action  of 
mandate :  Z.  si  remunerandi  6  in  pr,  L  7,  ff.  mandati  (D.  17.  1.)  juncU 
§  uU.  Inatit.  Eod.  tit.  (I.  3.  26.) ;  and  if  depositors  and  depositaries  have 
gone  beyond  the  very  well-known  limits  of  deposit,  by  agreeing  that  the 
depositary  should  return  just  so  much  money  as  was  deposited,  with  the 
interest  of  the  intermediate  time,  the  law  of  the  contract  or  the  pact 
will  be  preserved,  the  common  dispositions  of  the  law  as  to  deposit 
being  followed  in  other  respects :  h  LaduB  24,  ff.  depositi  (D.  16.  3.). 
Or,  lastly,  pacts  are  so  adjected  that  they  subvert  the  very  substance  of 
the  contracts ;  and  in  that  case  what  the  law  is  cannot  be  laid  down  by 
a  general  definition:  for  sometimes  the  whole  transaction  is  thereby 
vitiated,  just  as  if  nothing  had  been  done,  when,  perchance,  impossi- 
bilities are  included  in  a  pact :  I,  non  solum  31,  ff.  de  ohlig.  ei  fiction, 
(D.  44.  7.) ;  sometimes,  the  principal  transaction  holding  good,  the 
added  pact  is  void  and  useless,  and  can  be  neglected  with  impunity,  as, 
for  instance,  if  it  were  agreed,  in  a  deposit  or  a  precarium  (loan  re-exigible 
at  will),  that  it  would  not  be  allowed  to  recover  within  a  certain  time 
the  deposit  or  the  thing  lent  at  will :  2.  1,  §  si  deposuero  45,  46,  jf. 
depositi  (D.  16. 3.) ;  I.  cum  precario  12,  ff.  de  precario  (D.  43. 26.).  Some- 
times the  principal  transaction  itself  is  charged,  so  that  by  force  of  a 
pact  adjected  against  the  substance,  it  passes  in  another  species  of 
transaction ;  which  is  the  case  in  a  purchase  entered  into  with  a  pact 
added  as  to  not  paying  the  purchase  anv>nnt,  in  which  case  it  is  con- 
sidered to  be  a  donation  :  arg,  L  ulL  ff.  pro  donato  (D.  41.  6.)  joined  to 
L  cum  in  venditione  36.  si  quis  doncUionis  38,  ff.  de  contrdh,  emp. 
(D.  18.  1.).  As  also  in  the  case  of  a  donation  mortis  causd  with  a  pact 
added  that  it  should  in  no  case  be  revoked:  this  is  then  held  on 
account  of  such  addition  as  another  donation,  inter  vivos:  L  ubi  ita 
donatur  27,  jf.  de  mortis  causa  donat.  (D.  39.  6.). 

6.  But  assuming  the  validity  of  the  "  added  (adjected)  pacts,"  their 
power  of  producing  an  action  is  not  on  that  account  forthwith  to  be 
assumed ;  but  only  if  they  were  adjected  in  immediate  connection  (t» 
continenti)  to  honmfidei  transactions ;  in  which  case  they  are  both  said 
to  shape  an  action,  and  that  an  action  from  them  is  competent :  I.  juris- 
gentium  7,  §  quinimo  5,  ff.  h.  L  (2. 14) ;  I.  in  honsefidei  13,  C.  h.  t.  (2.  3.) : 
not  in  the  sense  that  a  certain  new  and  nominate  action  thence  arises, 
but  rather  that  as  an  action  is  bom  from  the  contract  itself,  which  from 
the  nature  itself  of  the  contract  was  not  intended  to  recover  that  which 
is  the  object  of  the  pact ;  the  action  now  takes  form  from  the  pact  itself 
and  is  rendered  suitable  for  recovering  that  which  was  agreed  on  by  the 
pact.  Take  the  case  of  an  estate  sold  to  an  adjoining  neighbour  on 
condition  that  the  buyer  grants  to  the  seller  a  servitude,  through  the 
estate  sold,  to  another  conterminous  estate  belonging  to  the  seller ;  tho 
actio  venditi,  regarding  tho  sale  by  itself,  is  invented  for  tho  purpose  of 
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the  seller's  obtaining  the  price,  with  interest  for  delay,  bnt  not  that  he 
secnre  the  constitating  of  the  servitude ;  yet  as  that  has  been  agreed 
upon  by  the  pact  added  in  continently  the  ctctio  ex  emto  will  also  legally 
be  applied  to  obtaining  the  imposition  of  the  servitude.  The  same  is 
the  law  as  to  other  similar  matters:  2.  qmfundum  75,^.  de  contrahendi 
end.  (D.  18.  1.). 

7.  But  if  in  a  transaction  siiicti  juris  a  part  has  been  added  imme- 
diately or  at  an  interval  {ex  intervaUo)^  it  is  inefficacious  to  produce  an 
action,  or  to  shape  one.  Hence  if  ten  being  given  as  a  mutuum  it  is 
pacted  that  eleven  be  restored,  or  ten  with  interest,  neither  can  the 
eleven  be  sought,  nor  the  interest  included  in  the  pact,  but  only  the  ten : 
L  rogaate  11,  §  si  ttbi  1,  ff,  de  rehm  creditis  (D.  12.  1.) ;  L  guamms  8.  C. 
de  usuris  org,  h  in  honse  13.  C.  A.  t,  (C.  2.  3.).  Nor  does  it  tend  to  the 
contrary  that  pacts  are  said  to  be  contained  in  a  stipulation :  /.  lecta 
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40,  ff.  de  rebus  creditis  (12.  1.)  ;  L  item  4,  §  ult.  ff.  A.  L  (2.  14.),  for  pacts 
are  in  a  two-fold  way  said  to  be  contained  in  a  stipulation,  either  from 
the  side  of  the  plaintiff  or  of  the  defendant:  whence,  when  the  juriscon- 
sult said  in  L  jurisgentium  7,  §  guinimo  5,  ff.  h.  ^.,  "  pacts  agreed  on  are 
included  in  honsefidei  legal  proceedings,"  he  added,  but  that  this  is  to  be 
so  taken  that  if  they  followed  immediately  ''  they  are  also  included  on 
the  side  of  the  plaintiff,"  intimating  thereby  that  they  could  also  be  on 
the  side  of  the  defendant,  then  thus  not  producing  an  action,  but  only  an 
exception  beneficial  to  the  defendant.  When  therefore  in  the  said  I.  40, 
and  the  said  I.  4.  pacts  are  said  to  be  contained  in  a  stipulation,  that  is 
to  be  taken  as  meaning  that  they  are  soon  the  side  of  the  defendant ; 
which  is  also  dictated  by  the  very  nature  of  the  pacts  set  out  in  each  of 
these  *'  laws  "  ;  since  each  is  not  obligatory  but  releasing,  not  interposed 
for  the  benefit  of  the  creditor  but  for  the  sake  of  relieving  the  debtor, 
lest,  namely,  he  should  be  forced  to  return  the  capital  before  he  has  paid 
the  interest,  d.  1. 4.,  or  lest  he  should  be  inmiediately  compelled  to  make 
restitution  of  the  whole  capital  as  he  had  in  the  beginning  promised,  but 
only  on  the  annual,  biennial,  triennial  day :  d.  I.  40.  So  that  in  neither 
case  could  there  be  found  the  fit  terms  for  producing  an  action  from  the 
pact.  Nor  do  the  words  trouble  us  in  med.  d.  I.  40.,  '*  and  if,  as  he 
thought,  the  pact  «only  availed  for  an  exception  (although  a  different 
view  obtained),  yet  the  contract  of  interest  did  not  gain  force  ipsojurey" 
&c.,  for  it  does  not  follow  thence  that  an  action  is  given  on  a  pact  when 
the  suitable  limits  of  the  action  on  a  pact  in  the  said  1. 40.  are  not  found 
as  stated,  but  the  rather  does  it  show  that  there  seemed  to  have  been  a 
difference  of  opinion  among  the  jurisconsults,  some  of  whom  thought 
that  releasing  pacts  of  this  nature  added  to  a  stipulation  and  a  mutuum 
did  not  stay  an  obligation  ipso  jure  but  by  force  of  an  exception :  others, 
on  the  contrary,  that  an  obligation  was  diminished  ipso  jure  by  such  an 
adjected  pact :  thus  Ulpian  laid  down  in  d.  I.  11,  §  1,  ff.  de  rebus  creditis 
(12.  1.),  ^*  if  I  give  you  ten  on  condition  that  you  return  nine,  I  do  not 
ipso  jure  owe  you  more  than  nine."     Or  else  the  jurisconsult  wishes  to 
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oonvey  in  the  said  I,  40.  that  although  it  would  be  true  in  other  casee 
that  a  person  is  not  ipso  jure  safe  by  virtue  of  the  pact,  but  by  virtue  of 
the  exception  founded  on  it,  yet  that  in  the  species  of  factual  obligation, 
i.e.,  ^  to  do,"  there  advanced,  the  debtor  would  be  ipso  jure  protected  from 
the  obligation  of  interest,  as  the  obligation  of  interest  would  not  be  of 
force  ipso  jure :  because  the  reason  of  giving  interest  is  wanting,  viz., 
delay,  '*  for  he  is  not,"  he  says,  **  in  delay  from  whom  money  cannot  be 
recovered  on  account  of  an  exception  " ;  and  thus  it  would  be  absurd 
that  an  obligation  should  arise  without  any  cause  of  obligation.  It 
would  be  more  absurd  that  a  defendant  should  be  defended  by  an  excep- 
tion who  could  not  be  summoned  for  the  interest  by  any  action,  for  an 
exception  at  least  pre-requires  an  action  efficacious  summo  jure:  an 
action  requires  an  obligation,  an  obligation  requires  delay  (mora),  to 
found  interest,  which  there  was  not  in  this  instance  on  account  of  the 
postponement  of  payment  in  the  later  pact.  Less  still  is  I.  si  unus  27, 
§  sed  si  stipulattu  6,  ff,  h,  L  (2.  14.)  opposed :  for  there  Stichus  does  not 
efficaciously  proceed  on  a  pact,  but  on  a  stipulation.  That  this  may  be 
more  dearly  seen  it  must  be  berne  in  mind  that  in  the  whole  §  6 
there  is  no  treating  about  an  ohligatory  pact,  but  a  liberaiing  pact,  by 
which  either  wholly  or  partly  there  was  taken  away  the  obligation  which 
had  arisen  ''  od  Stichum  out  decern**  Wholly^  if  the  pact  had  simply  said 
'*  that  ten  be  not  recovered,"  for  the  exception  of  the  pact  would  have 
been  advanced  as  a  whole  against  one  proceeding  for  Stichus  or  the  ten : 
"  because  as  by  the  payment  and  recovery  and  acceptilation  (feigned  pay- 
ment) of  one  thing  the  whole  obligation  is  settled,  so  also  by  a  pact 
entered  into  as  to  not  recovering  one  thing,  the  whole  obligation  is  dis- 
charged." Partly^  if  it  had  been  so  agreed  *'  that  not  ten  hut  StichuB 
should  be  given " :  because  in  that  case  the  liberating  pact  was  limited 
to  ten,  and  it  was  nominately  provided  that  it  should  not  extend  its  force 
to  impede  the  recoveiy  of  Stichus.  Therefore  there  is  subjoined  ^  that 
you  can  efficaciously  proceed  for  Stichus,  without  any  exception  being 
opposed  " ;  which  exception  could  indeed  have  been  opposed  if  ten  had 
been  prayed  for  but  not  Stichus,  in  which  respect  the  obligation  by  way 
of  stipulation  had  not  been  weakened  by  the  subsequent  pact.  And  this  is 
the  same  which  is  treated  of  by  Paulus,  the  author  of  the  said  1, 27.,  in  Z.  si 
emtio  ^^ff.  de  rescind,  vend.  (D.  18.  6.),  where  he  says,  *'  if  a  purchase  have 
been  contracted,  say  of  a  gown  or  of  a  dish,  and  the  seller  had  paoted 
that  'the  sale  of  one  or  other  should  not  remain,'  I  think  that  the 
obligation  would  be  discharged  in  respect  of  only  one  thing."  For 
the  words  that  "  of  one  or  other  the  sale  should  not  remain  "  are  not  the 
very  words  of  the  interposed  pact,  but  nevertheless  constitute  the 
formulary  of  the  pact :  for  it  would  be  in  that  way  entirely  obscure  and 
inept,  nor  would  it  be  clear  which  of  the  two  things  was  free  from  the 
obligation,  but  they  would  rather  presuppose  other  words  adapted  to 
bring  about  "  that  of  one  or  the  other  the  sale  should  not  remain " ; 
what  that  phrase,  what  that  formula  should  be,  by  which  that  would 
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be  done,  is  to  be  gathered  from  the  said  l.  27,  §  6 :  viz.,  when  it  is  not 
simply  pacted  "  that  the  gown  should  not  be  reoovered,"  but  when  it  was 
more  fully  agreed  ''  that  not  the  toga  but  the  dish  should  be  recoyered," 
or  that  *'  there  should  not  be  a  sale  of  the  gown  but  of  the  dish  " :  this 
explanation  being  had  recourse  to,  there  is  no  difference  between  the  said 
/.  and  Z.  27,  §  6.     The  force  and  utility  of  this  liberating  pact  by  which 
it. is  agreed  "  that  not  ton,  but  Stichus  should  be  given  "  consist  chiefly  in 
this,  that  if  Stichus  die,  Stichus  having  alone  remained  over  in  the 
obligation,  the  debtor  is  wholly  liberated ;  but  he  would  not  be  liberated 
if  the  altomatiye  obligation  as  to  the  ten,  or  Stiohus,  had  remained,  in 
which  case  not  the  death  of  one,  but  only  the  death  of  each  thing  would 
have  relieved  him  from  the  necessity  of  furnishing  it :  I,  arbitratta  2, 
§  ScsBvola  8,  ff,  de  eo  quod  certo  loco  (D.  13.  4.) ;  I,  cum  is  82.  pr,  ff, 
de  condicL  tndeh.  (D,  12.  6) ;  L  si  in  enUione  84,  §  pen,  ff.  de  contrah. 
enU.  (D.  18.  1.).     Nor  does  it  militate  against  this  opinion  that  an 
adjection  of  place  for  payment  being  made  in  a  mutuum,  in  a  stipulation, 
in  a  legacy,  it  may  seem  as  a  pact  adjected  to  a  contract,  to  found  the 
action  ''as  to  that  which  was  given  in  a  cettain  place  being  repaid 
there,"  according  to  L  si  heres  5.  2.  6.  6.  7,  §  1,  jf.  de  eo  quod  certo  loco 
(D.  18.  4.).    For  so  far  from  doing  so,  it  seems,  if  we  follow  more  and 
sure  reason,  that  it  is  rather  against  the  pact,  on  pretorian  equity,  that 
the  action  '' as  to  that,  &c.,  supra"  may  be  given :  for  when  a  plaintiff 
suing  a  defendant  in  another  place  than.that  adjected,  could  be  in  strict 
law  repelled  by  this  exception  on  account  of  his  not  suing  in  the  plaoo 
where  it  was  due,  and  therefore  the  a^joction  of  place  benefitod  the 
defendant  by  his  excepting,  the  preetor  ordered  that  this  exception 
given  by  the  strict  law  should  remain  passive,  an  equitable  action  being 
elsewhere  allowed :  L  1^  ff,  de  eo  quod  certo  loco  (D.  13.  4.).    In  the 
same  wi^  you  will  not  rightly  conclude  from  the  fact  that  a  prorogation 
of  jurisdiction  [see  Jurisdiction,  ante,  Pt.  II. :  Trans,"]  is  made  by  pact, 
and  tbat  thereby  the  power  arises  of  suing  before  another  judge,  accord- 
ing to  I,  pen*  C.  de  pactis  (C.  2.  3.),  that  an  action  is  ''  formed  "  on  the 
pact,  since  the  action  does  not  thereby  acquire  any  new  form,  nor  suffer 
any  change ;  fur  the  plaintiff  neither  prays  nor  recovers  anything  more 
or  less,  nor  anything  else,  before  the  judge  competent  *'  by  prorogation," 
than  he  would  have  obtained  if  he  had  proceeded  before  him  who  was 
competent  without  any  prorogation.  Such  a  change,  however,  is  required 
before  an  action  can  be  said  to  be  ''  formed,"  or  to  receive  a  new  form  by 
pact    Slighter,  in  conclusion,  are  the  argumento  which  are  sought  from 
I.  debitori  tuo  7.  I.  petens  27.  C.  A.  L  (0.  2.  8.) ;  I.  cum  res  fiLio  22.  0.  de 
donation.  (C.  8.  64.) ;  I.  7,  §  8,  /.  de  dolo  (D.  4.  8.) ;  since  they  partly 
refer  to  actions  arising  on  stipulations  which  are  added  for  the  purpose 
of  confirming  a  pact;  partly  concerning  pacte  which,  by  subsequent 
*'  giving,"  or  "  doing,"  had  passed  into  contracte  of  an  innominato  nature, 
and  thus  produced  actions  of  fraud,  or  of  specially  couched  formulic 
(prsescriptis  verbis^     Consult  Vinnius,  de  pactis^  cap,  10. 
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8.  If  pacts  are  added  at  an  interval  (ex  int€rv(dlo)  to  transactionB 
honsB  fidei  and  not  stricti  juris,  it  must  bo  inquired  whether  they  are 
pacts  adding  to  or  detracting  from.  Pacts  adding  to,  are  those  which 
are  interposed  not  as  to  the  substantial  parts  of  any  contract,  but  as  to 
adminicular  parts,  such  as  relate  to  giving  earnest-money,  securities, 
evictions.  Detracting  pacts  are  those  which,  as  to  what  belongs  to  the 
substance  of  the  contract  itself,  change  something  or  do  something,  so 
that  there  seems  to  be  a  part  recession  from  the  former  contract,  and  a 
new  contract  entered  into :  I.  pacta  conventa  72,  ff,  de  contra^nd,  emp, 
(D.  18.  1.)^  L  jurisgeniium  7,  §  adeo  autem  6,  ff.  h.  t  Detracting  pacts 
^  form  "  an  action,  since  they  seem  to  make  a  new  contract,  the  first  one 
ceasing.  But  adding  pacts  do  not  lie  on  the  side  of  a  plaintiff,  nor  da 
they  ''  form  "  an  action,  but  only  produce  an  exception :  d.  d,  I.  L  See 
Beevardus,  libr,  2.  varior.  cap.  1.  pag.  miM  540  et  seqq, 

9.  If  these  distinctions  as  to  pacts  ''  forming "  and  not  forming  an 
action  were  not  perfectly  necessary  for  the  proper  understanding  of  the 
Boman  law,  and  of  laws  which  without  this  being  known  would  be 
partly  obscure  and  partly  savour  of  hardship,  they  might  really,  as  far 
as  the  practice  of  the  Court  goes,  be  passed  over  in  silence,  since  it  is 
now  perfectly  well  known,  and  everywhere  received,  that  from  nude 
pacts  entered  into  with  a  serious  and  deliberate  mind,  an  action  is  bom, 
equally  as  from  contracts,  and  much  more  so  if  they  were  added  to  con- 
tracts whether  hanm  fidei  or  of  strict  law,  whether  this  happened 
immediately  or  at  an  interval :  Jacohm  Coren,  ohserv.  18.  nunt,  8.  9.  10 ; 
Lamb.  Qoris^  adveraar.  tract.  1.  cap.  4.  num.  20.  21 ;  OudelintUj  de  jure 
novissimo  Itbr.  8.  cap.  5.  circa  finem ;  Chrotius,  fnanud.  ad  jurtsprud. 
Holland,  libr,  8.  cap.  1.  circa  finem  ;  Wesel,  de  connub.  socieiaie^  tract.  2. 
cap.  6.  num.  25 ;  Oroenewegen  ad  d.  I.  10.  C.  h.  t. ;  Parens  p.  m,  Patdtis 
Voet,  ad  pr.  Insiit.  de  chligaiionum  ;  Vinnius,  tract,  de  pactiSy  cap.  7.  This 
must  not  so  much  be  traced  to  the  canon  law,  which  did  not  lay  down 
more  than  the  civil  law  had  done,  viz.,  that  pacts  were  to  be  observed, 
and  that  it  was  a  serious  thing  to  break  faith :  see  C.  1.  extra  de  pa/^tis 
and  I.  7,  §  7,  ff.  h.  t. ;  I.  1,  ff.  de  constit.  pecun.  13.  5. ;  Facheseus,  lihr.  2. 
cantrovers.  cap.  100  :  but  rather  must  it  be  traced  to  this  fact,  that  many 
nations  thought  that  good  faith  and  the  great  exactness  of  the  law  of 
nations  in  preserving  those  things  which  pleased  them  were  to  be  pre- 
ferred to  the  over-subtleties  of  the  Boman  law,  which  distinguished  too 
anxiously  between  pacts  and  stipulations,  and  laid  down,  as  it  were, 
snares  of  words;  so  that  you  might  say  that  those  laws  were  more 
couched  in  word  than  in  deed.  Simon  van  Leeuwen  has,  therefore, 
&llen  into  an  error  when  he  asserts  that  it  has  been  received  in  practice 
that  in  a  nude  pact  an  action  is  not  given ;  the  clear  cause  of  error  on 
his  part  consisting  in  this,  that  he  rashly  confounded  nude  pacts  with 
that  agreement  or  security  which  had  not  an  expressed  aause  of  debt.  It 
is  no  doubt  true  that  the  cause  of  debt  ought  to  be  expressed  or  at  least 
proved,  so  that  there  may  bo  an  exaction  of  that  which  is  said  to  be 
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owing ;  but  this  has  no  roference  to  the  question  whether  an  action  can 
bo  given  on  a  nude  pact.  Nor  is  it  to  be  doubted  that  any  one  can  by 
nude  pacts  promise  that  he  will  bo  surety  for  another,  or  will  give  a 
pledge,  that  he  will  count  out  a  mutuum,  will  grant  a  commodatum,  and 
many  other  like  matters  ;  from  which  promise  on  a  nude  pact  it  is 
certain  there  could  have  been  no  action  according  to  the  Boman  law ; 
but  it  is  equally  beyond  doubt  that  nowadays  an  action  can  as 
rightly  be  instituted  on  a  nude  pact  as  on  a  stipulation. 

10.  Besides  the  first  division  of  pacts  into  nude  and  not  nude,  there  is 
also  another  division  into  public  pacts  and  private.  The  latter  are  those 
which  are  entered  into  with  regard  to  the  things  and  transactions  of 
private  persons.  The  former  those  which  are  interposed  as  to  public 
transactions;  as,  for  instance,  when  loaders  in  war  contract  among 
themselves  concerning  truces  or  peace :  /.  conveniiones  5,  ff,  h,  t,,  which 
pacte  of  generals  are  called  "  promises " :  nor  do  they  bind  unless 
approved  by  the  people,  from  which  time  they  begin  to  be  called 
**  treaties."  As  to  pactions,  promises,  treaties  and  many  examples  of  tho 
triple  species  of  treaties  gathered  from  antiquity,  see  Carolus  Sigoniua^  de 
antiquojure  Italiee^  libr,  1.  cap.  1.  When  such  public  pacte  are  entered 
into  they  are  not  only  to  be  observed  if  they  have  been  entered  into  with 
free  peoples,  but  also  if  they  have  been  entered  into  with  rebels,  robbers, 
heretics,  pirates :  because  all  these  have  a  community  of  righte  and  of 
nature,  as  being  men,  and  are  therefore  such  as  the  dictates  of  reason 
lay  down  should  have  observed  towards  them,  faith  once  pledged.  See 
Finnttw,  tr(icL  de  pcustiSf  cap,  8. 

11.  Further,  some  pacts  are  concerning  a  thing  or  real,  others  con- 
cerning a  person,  or  personal :  L  juris  gentium  7,  §  pactorum  8,  ff,  h.  t. 
Those  are  said  to  be  ''  real "  which  benefit  heirs  and  sureties :  L  et  heredi 
21,  §  ult,  L  uU,  ff,  h.  L  (D.  2. 14.) ;  I,  exceptionea  7,  §  1,  jf.  de  excepiUmibua : 
so  that  any  one  can  even  pact  for  all  his  heirs  generally,  and  the  laws 
also  allow  you  to  benefit  one  of  many  heirs  by  a  liberating  pact :  L  avua 
88,  ff,  h,  <.,  even  to  acquire  an  obligation  for  one  by  an  obligatory  pact 
if  it  consist  in  doing^  but  not  if  it  consist  in  giving :  for  example,  the  stipu- 
lations  of  which  Yenulejus  said  that  when  we  stipulate  that  anything 
shaU  he  done  even  the  person  of  one  heir  is  rightly  included,  but  if  we 
stipulate  that  there  shall  anything  be  given  we  cannot  acquire  it  for  one 
of  our  heirs :  I.  contintma  187,  §  ult,  ff,  de  verb,  oblig,  (D.  45.  1.) ;  Oome- 
ziu8f  variar,  resolut,  torn,  2.  cap,  11.  num,  15.  See  DoneUus^  ad  d,  I,  38, 
§  17,  ff,  de  verb,  oblig,  num.  42  et  8eqq.  Bur  as  nowadays  every  one 
can  pact  and  stipulate  for  another,  certainly  even  for  a  stranger,  there  is 
no  longer  any  reason  why  you  cannot  pact  also  for  giving  to  one  heir : 
OomeziuSy  d,  num,  15.  in  med,  Qroenewegen,  ad  I,  137,  §  ult.  ff,  de  verb, 
oblig,  (D.  45.  1.)  No  one,  certainly,  can  by  pact  provide  that  one  of 
many  heirs  who  are  to  succeed  him  shall  be  bound  to  give  in  aolidum :  as 
tho  law  rather  favours  an  acquisition  for,  or  the  liberation  of,  heirs,  than 
their  obligation  :  L  si  quia  ita  56,  §  1,  ff.  de  verb,  oblig.  (D.  45. 1.) ;  Lawh. 
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Oaris,  adversar.  tract  3.  cap,  8,  num.  8  et  seqq. ;  Maeviua,  de  arreslU,  cap.  8. 
num.  57  etaeqq.  Although  Gbobnewegbn  is  of  a  diffbebnt  opinion  :  ad 
d.  L  56,  ^Ijff.de  verb,  cbligat.  (D.  45.  1.).  Besides  it  does  not  prevent 
a  pact  being  "  real "  because  in  the  pact  no  mention  of  a  certain  person 
is  found :  for  whether  a  pact  is  real  or  personal  is  to  be  determined 
equally  from  the  intention  as  from  the  words  of  the  contracting  parties ; 
for  often  a  person  is  mentioned  in  a  pact  not  that  the  pact  may  be 
personal,  but  that  it  may  be  shown  with  whom  yon  pact :  d.  1. 7,  §  8, 
ff.  h.  t  Examples  are  to  be  found  in  I.  late  pactum  40,  j^.  h.  t.  (D.  2. 14.) ; 
I.  «  necessarias  8,  §  pen.  ff.  de  pign.  actione  (D.  13.  7.). 

12.  On  the  other  hand,  pacts  of  sureties,  although  generally  framed 
as  ^  to  not  suing"  will  not  however  advantage  the  principal  debtor,  nor 
the  other  co-sureties,  because  it  is  not  to  the  interest  of  the  pactor  that 
there  shall  be  no  recovery  firom  them,  I.  fidejussoris  28,  ff.  h.  t.  (D.  2. 14.) ; 
arg.  I.  heredem  2,  ff.  de  libercU.  legatd  (D.  84.  8.),  unless  it  were  nominally 
included  in  the  pact  that  it  should  both  benefit  the  co-sureties  and  the 
defendant :  in  which  case  the  exception  of  fraud  would  help  them  as 
against  the  plaintiff:  I.  idem  in  ducbua  25,  §  uU.  I.  26,^.  A.  t.  (D.  2. 14.); 
arg.  L  in  duobiu  28,  §  quod  reus  1,  ff.  de  Jurefurand.  (D.  12.  2.) :  and  the 
same  would  hold  if  any  one  were  a  surety  in  rem  suam,  as  for  his  own 
procurator :  or  a  partner  for  a  partner  in  anything  relating  to  the  part- 
nership :  since  it  is  to  their  special  advantage  that  the  defendant  is  aided 
by  the  exception :  I.  24. 1.  25,  ff.  h.  t.    Vinnius,  de  partis,  cap.  16.  num.  8. 
in  fine.    On  which  ground  even  the*  pact  of  one  co-defendant  or  banker 
benefits  the  other  co-debtors  or  bankers,  if  they  are  partners :  L  sed  m 
fidejussor.  24. 1. 25,  ff.  h.  t.  Singe  othbbwise  it  is  bbobived  pbagtioe  both 
as  to  pacts  and  stipulations,  that  every  one  must  pact  for  himself  and 
not  for  another :  d.  I.  fidejussoris  28,  ff.  h.t.;  so  much  so,  that  if  any  one 
has  paoted  that  "  there  shall  be  no  recovering  either  from  him  or  from 
Titius,"  that  pact  would  not  benefit  Titius,  although  he  became  the  heir 
of  the  pactor :  because  what  is  void  from  the  beginning  cannot  by  subse- 
quent action  be  confirmed :  I.  si  tibi  17,  §  si  pactus  sim  4,  ff.  h.  t. :  but  a 
son  in  his  father*s  power  can  rightly  pact  for  his  father :  d.  L  17,  §  uU. 
I.  18. 1. 19,  ff.  h.  t :  and  a  father  can,  also,  for  his  son  retained  in  his 
power,  at  least  so  iax  that  the  exception  of  fraud  would  benefit  the  son :  * 
I.  et  heredi  21,  §  nos  autem  2,  ff.  h.  t. :  also  for  his  emancipated  soo, 
whenever  his  father  considers  him  as  his  future  heir :  I.  avus  83,  ff.  h.  t, ; 
but  not  if  he  Mave  been  pacted  with  not  as  heir  but  as  a  stranger, 
although  afterwards  he  became  an  heir :  d.  I.  17,  §  4,  ff.  k.  t.    Bee  more 
as  to  not  pacting  for  another  in  Yinnius,  de  pactis,  cap.  15.    Bur 
NOWADAYS  these  fine  distinctions  may  be  rightly  considered  of  no  force, 
since  now  every  one  can  stipulate  and  pact  for  another  as  has  been  said, 
and  as  Groenewegen  shows  by  reference  to  a  long  series  of  commentators : 
ad  §  alteri  19.  Instit.  de  inutilib,  stipulation.  (I.  8.  19.). 

13.  Those  are  called  personal  pacts  which  only  benefit  the  pactor,  and 
not  his  heirs,  and  much  less  purchasers,  donees,  legatees,  and  other 
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similar  individual  sacoessors :  d.  L  jurisgentium  7,  §  pactorum  8.  L  si  tihi 
17,  §  81  quis  8.  L  idem  in  duohus  25,  §  1,  ff.  h.  t  (D.  2. 14.).  FanluB  doee 
not  contradict  this  in  d.  L  8%  ttbi  17,  §  pactum  5,  ff.  h.  t ;  for  although 
he  says  that  **  the  pact  of  the  seller  benefits  the  purchaser,  not  only  if  it 
be  framed  in  rem  but  also  if  it  be  framed  as  to  a  person,"  yet  it  does  not 
follow  from  that  that^the  personal  pact  of  a  seller  also  prevails  as  against  a 
purchaser :  because  a  pact  framed  as  against  a  person  is  not  to  be  con- 
founded with  a  personal  pact ;  for  it  may  be  framed  as  against  a  person 
and  yet  not  be  personal,  but  be  only  so  framed  to  demonstrate  with 
whom  the  pact  has  been  made :  L  jurisgentium  7,  §  pactorum  8,  ff.  h,  t, 

14.  Nor  do  these  personal  pacts  benefit  sureties  either,  h  nisi  Tioc 
actum  22,  ff.  h.  L,  provided  they  have  by  the  new  law  renounced  the 
*<  benefit  of  order " :  if,  however,  they  have  not  done  so,  the  accidental 
pact  will  also  benefit  them :  for  the  creditor  took  away  from  himself 
by  pact  the  power  of  ezcussing  the  principal  debtor,  nor  can  the 
creditor  efScaciously  sue  the  surety  unless  the  principal  debtor  is 
excussed :  otherwise  he  will  be  excluded  by  the  exception  of  '*  order  " : 
Vinniusy  de  padis,  cap.  13.  num.  4,  5.  Nor  should  any  one  think  that  the 
creditor  is  not  legally  at  liberty  so  to  enter  into  a  contract  with  his 
debtor  **  not  to  sue  him "  that  this  should  yet  not  benefit  the  surety 
also :  because  thereby  one  might  think  the  creditor  would  bring  it  about 
that  he  could  not  thereafter  cede  to  the  surety  efficacious  actions  against 
the  principal  debtor ;  to  which  cession,  however,  he  is  bound  before  ho 
can  obtain  payment  from  the  surety :  arg.  I.  Stichum  95,  §  pen.  ff.  de 
sdutionibus  (D.  46.  8.).  For  it  must  be  considered  that  a  mandatary 
ought  equitably  to  make  cession  of  action  to  a  mandator,  although  it 
have  not  been  so  agreed  from  the  beginning,  because  without  cession 
the  mandator  would  not  have  an  action  against  the  debtor  whom  he  had 
directed  should  be  trusted ;  since  he  had  neither  contracted  with  him 
nor  quasi  contracted  with  him,  nor,  on  payment,  freed  his  debtor  ipso 
jure ;  for  he  was  more  carrying  on  his  own  business  than  the  debtor's : 
I.  si  quis  alicui  27,  §  vlt.  I.  28,  ff.  mandati  (D.  17.  1.) ;  and  I.  95,  §  pen. 
treats  of  those  mandators  and  mandatories.  To  a  surety  must  likewise 
bo  ceded  actions  against  co-sureties,  the  benefit  of  cession  of  action 
being  put  forward  for  that  purpose ;  for  without  a  cession  of  action  there 
would,  in  such  case,  also  be  no  recourse  against  co-sureties :  /.  fidejus^ 
soribus  11  ^ff.  defidejuss.  (D.  46.  1.).  The  necessity  cannot,  however,  be 
imposed  on  a  creditor  to  cede  actions  against  the  principal  debtor: 
because  that  was  neither  so  agreed  from  the  beginning  (and  a  stipulation 
between  creditor  and  surety  is  one  of  strict  law),  nor  is  there  any  under- 
lying reason  of  necessity,  for  the  surety  is  abundantly  secured  as  to 
indemnity,  without  cession  of  action;  inasmuch  as  by  an  action  of 
mandate  or  of  work  done,  he  can  recover  from  the  principal  debtor  what 
he  has  paid  for  him :  §  si  quid  autem  6.  Instit.  de  fidejussor.  (1. 3. 20.) ;  I.  ex 
mandato  20,  §  1,  Jf.  mandati  (D.  17. 1.) ;  Pacius,  enantioph.  cent.  1.  num.  95, 
Besides  what  cannot  directly  benefit  a  surety  may  still  be  useful  by 
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meaQ3  of  (drcuitous  meanB  (awbagUms),  for  when  the  sorety  is  sued  by 
the  creditor  he  may  desire  the  principsd  debtor  that  he  shall  defend  the 
suit  in  his  own  name,  or  in  a  procnratorial  name,  and  so  he  can  defend 
himself  by  a  personal  exception  of  pact:  L  idemque  10,  §  pen.ff.  mandati 
(D.  17. 1.) :  unless  it  is  clear  that  the  surety  had  interposed  with  the 
intention  of  donating,  or  was  in  any  way  so  bonnd  that  he  was  without 
recourse  against  the  principal  debtor :  org.  I,  si  quisreum  &yff.  de  UbercU, 
legata  (D.  34.  3.) ;  Zoezius^  ad  lit,  ff,  de  eoccepiionibuSj  num.  23. ;  Bmnne" 
mannus  ad  d,  I,  10,  ff,  mandati,  num,  15  et  seqq.  If  the  principal  debtor 
refused  to  undertake  this  defence,  he  would  have  to  impute  it  to  himself 
if,  summoned  by  a  surety  forced  to  pay,  for  the  recovery  of  what  the 
surety  so  paid,  he  did  not  derive,  in  the  end,  any  benefit  of  the  pact 
agreed  on.  It  would  be  different  if  the  principal  debtor  were  only 
protected,  not  by  pact,  but  by  legacy  of  the  creditor  specially  legating  a 
release  to  such  debtor :  for  then  if  the  heir  of  the  creditor  had  sued  the 
surety  and  in  any  way  obtained  what  was  due,  he  would  be  bound  by 
the  action  on  the  testament,  lest  otherwise  the  legacy  should  be  void, 
and  the  liberality  gained  by  the  last  will  of  the  deceased  should  perish : 
I,  hseredem,  2,  {.  «  qms  reum  5,  ff.  deliberat.  legal.  (D.  34.  3.).  If  it  be 
uncertain  whether  a  real  or  a  personal  pact  has  been  interposed,  in  a 
case  of  doubt  it  should  be  rather  supposed  to  be  a  real  pact,  since  every 
one  is  believed  to  have  not  merely  contracted  and  pacted  for  himself, 
but  also  for  his  heirs :  hri  pactum  9,  ff.  de  prcbaiion.  (D.  22.  3),  I.  veteris 
13.  C7.  de  amtrahend.  ^  commit.  atijpuUU. :  I.  stipuUUio  ista  38,  ff.  de  verb, 
chligat.  (D.  46.  1.),  org.  I  juriegentium  7,  §  pactorum  8,  ff.  h.  t.  Lamb. 
Oaris,  adveraar.  tract.  3.  cap.  2.  num.  11^  12.  C7o«(a2if»,  od  {.  7,  §  8,^.  de 
pactis.    MenochiuSf  libr.  3.  prsesump.  47. 

15.  The  division  of  pacts  in  express  and  tacit  must  also  not  be  over- 
looked: express,  which  are  sufficiently  known)  of  tbemselves,  and  tacit, 
which  are  gathered  from  presumptions  and  signs.  For  which  reason, 
when  furniture  has  been  brought  and  carried  into  an  urban  estate,  it  ia 
taken  as  agreed  by  that  tacit  pact  that  the  furniture  is  bound  in  hypothec 
for  the  rent,  I.  item  4,  ff.  h.  t, ;  vide  tit.  in  quib.  causispign.  tac.  cantrdk. 
{poet,  tit.  20.  2.);  and  interest  being  taken  by  a  debtor  for  a  future 
period  of  two  years  or  longer  time,  a  tacit  agreement  is  understood  that 
the  capital  will  not  be  reprayed  within  that  time :  I.  qui  infuturum  57, 
ff.  h.  f.,  I.  palum  2,  §  non  male  6, /I  de  doli  mali  et  met.  except  (D.  44. 4). 
In  like  manner,  if  an  heir  sell  an  inheritance,  although  notwithstanding 
such  sale  he  can  be  sued  by  the  estate  creditors,  yet  if  they  have  begun 
to  sue  the  purchaser,  and  he  has  willingly  defended  the  actions  instituted, 
a  tacit  pact  is  thereby  bom  that  the  creditors  should  not  thereafter  recover 
from  the  seller :  I.  poet  venditionem  2.  C.  h.  t.  (2. 3.)  Oroenewegen  add.  I.  2. 
Groenewegen,  however,  makes  this  mistake  in  common  with  others^  that 
he  thinks  that  such  tacit  pact  will  not  apply  if  a  creditor  has  begun 
proceedings  with  a  purchaser  of  whose  insolvency  he  was  not  aware.  For 
neither  is  the  poverty  of  any  one  an  impediment  to  crodit  being  given 
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him,  nor  does  ignorance  exonse^  for  no  one  ought  to  he  ignorant  of  the 
condition  of  him  with  whom  he  contracts,  and  to  whom  he  of  his  own 
&ee  will  gives  credit  without  any  compulsion :  I,  qui  cum  alio  19,  ff,  de 
regul.jur.  (D.  50.  17.).  For  that  he  who,  though  ahle  to  ohtain  ^  separa- 
tion of  the  goods "  of  the  deceased  from  the  goods  of  the  heir,  trusted 
to  the  heir,  whom  he  helieved  to  he  solvent,  cannot  thereafter  pray  the 
separation  of  goods,  hecause  hy  his  election  he  has  prejudiced  himself, 
and  ought  to  impute  that  to  himself:  1. 1,  §  iUud  sciendum  10.  11.  ei 
§  8%  quis  pignua  15,  ff,  de  ieparcUionibm  (D.  42.  6.) ;  and  this  view  is  sup- 
ported hy  what  is  elsewhere  laid  down  as  to  the  delegation  of  a  poor 
dehtor,  and  as  to  an  action  sold  against  a  less  suitahle  person,  viz.,  that 
it  suffices  that  one  selling  or  delegating  a  dehtor,  furnished  that  par- 
ticular dehtor ;  hjB  was  not  hound  to  furnish  a  richer.  Equally  is  there 
a  tacit  pact  included  in  the  return  of  a  pledge,  or  a  chirograph,  that  the 
pledge  heing  returned,  the  principal  deht  (although  it  is  not  regarded 
as  so  specially  agreed)  shall  not  he  prayed  unless  it  is  otherwise 
proved :  that  the  thing  shall  not  remain  longer  hound  in  pledge  for  the 
debt  does,  however,  appear  agreed  on :  2.  cum  ex  cauad  9  C.  de  remisaiane 
piffnor.  (0. 8.  26.) ;  2. 1,  §  l^ff.  deliheraiiane  hgaia  (D.  84.  3.) ;  Z.  postquam 
3,  f.  A.  i.  By  the  very  restoration  of  the  security  or  of  the  chirograph 
it  was,  it  seems,  tacitly  agreed  that  the  debt  should  not  be  recovered, 
and  that  there  be  no  exaction  of  the  pledge :  2.  Labeo  2,  §  1,  junct,  L  at 
itbi  17,  §  de  pignore  (D.  20.  1.) ;  2,  /.  A.  L  (2.  18.)  Z.  Itberationem  8, 
§  Juliamu  1,  ff.  ddiberatione  legata  (D.  34. 8.)  Z.  creditricem  7.  C  de  remiaa. 
pignoris  (0.  8.  26.)  Z.  ^t  chirographum  59,  ff.  de  legatia  8.  arg,  Z.  n 
chirographum  24,  ff,  de  probaiianihus  (D.  22.  8.).  If,  however,  a  debtor 
holding  the  chirograph  asserts  that  it  has  been  returned  to  him,  but  the 
creditor  denies  that  he  had  returned  it,  and  therefore  that  the  debt  was 
discharged,  the  burden  of  the  proof  will  seem  to  be  on  the  debtor,  as 
on  one  who  affirms  a  thing,  and  alleges  an  exception  of  tacit  pact, 
org.  Z.  1,  ff,  de  exertion,  (D.  44.  1.)  Z.  asaeveratio  10.  C,  de  non  num,  pec, 
(C.  4.  80.),  especially  as  no  one  is  presumed,  in  a  doubtful  case,  to  wish 
to  throw  away  what  is  his  own :  Neoatcidiuay  curia  auprem,  decia,  88  vera, 
hia  viciaaim.  If  many  chirographs  have  been  written  as  to  the  same 
debt  and  given  to  the  creditor,  the  restoration  of  one  will  not  seem  to 
found  a  pact  '*  as  to  not  suing,"  because  the  debt  could  still  exist  on  the 
other  chirographs ;  it  thus  rests  with  the  debtor  to  prove  that  the  one 
chirograph  was  restored  with  the  intention  that  the  force  of  the  other 
chirographs  should  also  cease :  arg,  Z.  ultff.  de  hia  qtue  in  ieatament,  delentur 
(D.  28.  4.).  Add  to  this  that  a  remission  of  a  debt  contains  a  donation, 
which  donation  is  not  to  be  presumed  in  case  of  doubt,  because  to  donate 
is  to  lose,  and  no  one  is  believed  to  wish  readily  to  throw  away  what  is 
his  own,  as  long  as  there  is  room  for  another  presumption:  arg,  LJUiua 
familiaa  7,  ff.  de  donaiionibua  (D.  39.  5.),  joined  to  Z.  cum  de  indebito  25, 
ff,  de  probat,  (D.  22.  3.)  See  Auguatin.  Barhoaa,  axiomat,  juria  frequent, 
112.  verbo  jaciare.    Thus  it  is  far  rather  to  be  presumed  that  the 
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creditor  restored  the  one  tablet  to  ihe  debtor  because  he  thought  that, 
as  he  retained  the  other  tablets  at  his  own  house,  he  (the  creditor)  coald 
easily  prove  his  claim :  FtnniiM,  de  padis,  cap.  12.  num.  13.  in  fine  et  num, 
aeqq.  But  if  jou  take  the  case  of  but  one  chirograph,  and  many  debtors 
on  it,  and  the  chirograph  is  returned  to  one,  it  liberates  him  by  pact,  but 
not  the  others :  and  that  not  only  on  the  principles  of  the  Eoman  law,  by 
which  one  could  not  pact  for  another  either  expressly  or  tacitly  {arg. 
I.  n  ttbi  17,  §  8%  pactus  4,  ff.  h.  t  VinnittB^  d.  cap.  12.  num.  13.  et  cap. 
16.  num.  8.),  but  also  bt  our  modsbn  law,  by  which,  although  one  Was 
not  prohibited  from  stipulating  or  pacting  for  another,  as  before  said, 
yet,  in  a  case  of  doubt,  he  is  believed  to  have  /pacted  for  himself,  and 
not  for  another,  and  to  have  wished  to  transact  business  for  himself 
rather  than  for  another,  especially  if  it  did  not  advantage  him  to  whom 
the  chirograph  is  restored  that  another  should  be  liberated. 

16.  Any  transactions  which  are  honest  and  possible,  can  be  made  the 
subject  of  pact ;  not  those  which  are  contrary  to  public  law,  and  which 
cause  the  public  loss:  I.  jurisgentium  7,  §  sipactscar  14. 1,  jus  publicum 
88,  ff.  h.  t.  I  have  described  in  the  title  "  On  Justice  and  Law ''  (anie^ 
p.  1,)  what ''not  impossible"  are.  Nor  should  they  be  foolish  and 
inept,  as  for  instance  that  valuable  clothes  and  other  ornaments  should 
be  buried  with  one  in  a  sepulchre:  arg,  I.  servo  alieno  113,  §  uU.  ff.  de 
legatis  (D.  80.  8.)  1  Z.  ult,  §  uU.  ff.  de  auro  argejUo  etc,  legatis.  Nor 
what  is  base  or  to  be  reprobated,  offending  good  morals,  or  inviting  to 
crimes :  since  these  are  all  civilly  viewed  as  ''  impossible  ":  I.  uU.  C.  A. 
tit.  nrg,  I.  filius  lbyff.de  condit.  institution.  (D.  28.  7.).  Such  also  are 
those  by  which  it  is  agreed  '*  that  no  fraud  shall  be  done  in  future"  or 
that  impunity  shall  favour  future  delicts,  Z.  si  unus  27.  iUud  nuUa  8.  et 
4,  ff.  h.  t.,  I.  si  a  reo  70,  §  uli.  ff.  de  fidejussor.  (D.  46.  1.) ;  also  pacts 
framed  as  to  the  future  succession  of  a  certain  third  person  still  living : 
this  contains  the  wish  to  seek  after  his  death,  and  is  full  of  the  most 
sad  and  dangerous  results.  Or  pacts  taking  away  the  power  of  testating ; 
or  at  all  events  containing  a  base  haste  and  solicitude  as  to  another's 
inheritance.  Wherefore  such  pacts  neither  take  away  nor  diminish  the 
free  faculty  of  testating  of  him  as  to  whose  inheritance  the  pact  is  made 
while  he  is  still  alive,  oven  if  he  had  himself  given  his  consent  to  pacts 
of  this  nature :  I.  pa4:tum  guod  dotali  15.  L  ult.  O.  h.  t.  (C.  2.  8.) :  nor  do 
they  g^ve  any  right  to  those  pacting,  but  rather  do  they  render  the 
pactors  unworthy  of  the  inheritance  if  they  acted  without  the  knowledge 
of  him  as  to  whose  inheritance  the  agreement  was  made :  Z.  aufertur  2,  § 
tdt.  ff.  de  his  quib.  ut  indignis[(D.  84,  9.) ;  Z.  donari  29,  §  ult.  I.  30.  /.  de 
donation.  (D.  39.  5.).  Therefore  no  right  accrues  to  the  covenanting 
parties  from  an  agreement  by  which  two  persons  pact  with  each  other 
that  he  who  lives  the  longest  shall  obtain  the  goods  of  the  other,  unless 
this  were  agreed  amongst  soldiers :  Z.  licet  inter  19.  C.  h.  t.  (C.  2.  3.). 
And  it  is  the  same  if  there  is  no  reciprocal  contract ;  but  if  one,  only, 
pact  that'  he  shall  succeed  him  with  whom  he  pacts,  he  himself  not 
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holding  out  to  the  other  any  hope  of  suocession,  I.  hereditM  6.  C  de 
pact%8  conveniis  (0.  5.  14.) ;  h  pactum  quod  15  C.  h.  L  (0.  2.  3.) ;  or  if  any 
one  renonnoes  the  inheritance  of  another,  L  paetutn  dotali  8.  C,  de  coU 
lotion.  (C.  6.  20.),  although  there  even  concur  the  consent  of  him  as  to 
whose  inheritance  the  agreement  is  made,  yet  it  will  not  be  valid,  because 
the  inheritance  is  here  neither  taken  away  nor  transfeired  by  testament 
nor  by  law,  but  by  pact  only :  d.  L  5.  C,  de  pactis  eoiwentia  (C.  5.  14.)« 
But  if  a  pact  be  entered  into  between  two,  as  to  the  inheritance  of  a 
third  person,  and  the  third  party  be  proved  to  have  consented  to  it,  and 
have  not  afterwards  changed  his  will,  it  would  rather  be  considered  that 
the  future  agreement  between  the  pactors  should  hold:  I.  ult.  in  fine 
0.  fu  t.  (2.  d.)  ;  Ant,  Faher,  Cod,  Itbr,  2.  tit.  3.  defin.  10.  Everhardus^  connL 
48.  post  med.  CarpzoviuSf  defin.  for.  part,  2.  conatit.  35.  defin.  19.  Hart- 
mannua,  Pistor.  libr.  4.  gusBst,  1,  num.  29.  And  although  nowadays  there 
seems  a  receding  everywhere  from  this  provision  of  the  Boman  law, 
inasmuch  as  you  can  legally  deal  by  dotal  pact  as  to  the  relative  rights 
of  spouses  between  each  other,  and  of  the  spouses  to  the  goods  of  a 
third  person,  or  of  a  third  peison  as  to  the  goods  of  spouses,  as  I  have 
more  fully  treated  in  tit.  de  pa^ctie  dotalihua  (jpost^  tit,  23. 4.) ;  yet,  beyond 
the  case  of  dotal  pacts,  and  those  which  are  adjected  by  the  custom  of 
Holland  to  hereditary  divisions  (as  to  which  see  tit.  famil.  ercisc^  post, 
tit.  10.  2.),  even  now  agreements  made  as  to  the  inheritance  of  a  certain 
third  person,  or  of  the  pactors  themselves,  continue  to  be  disapproved  of 
by  us,  in  consonance  with  the  principles  of  Boman  law  above  laid  down : 
in  so  far,  at  least,  that  they  have  no  effect,  whether  they  contain  a 
renunciation  of  the  succession  (Ahrdh.  Wesd^  de  connub.  honor,  sodet. 
tract.  2.  cap.  6.  num.  15.  16.),  or  whether  they  transfer  the  inheritance. 
For  this  reason,  when  a  pact  was  interposed  between  a  second  and  a 
third  brother,  the  first-bom  being  aHve  and  having  the  estate,  that  the 
one  should,  on  the  death  of  the  first  dying,  have  the  estate,  and  the 
other  receive  a  thousand  aurei  or  a  diminished  price  for  the  feudal 
estate,  rr  was  dboidkd,  when  the  estate  devolved  to  the  second  brother 
on  the  death  of  the  first  dying,  that  he  should  keep  it  by  his  own  prior 
right,  and  not  be  bound  to  his  brother  in  a  hundred  aurei;  the  penalty 
of  indignity  not  being  imposed,  although  some  even  aUow  this  according 
to  d.1.  uit.  C.  h.  t. :  Neostadius^  Curin  8upr.  deeia.  112 ;  Bespona.  JCtorum 
HoU.  part.  2.  cons.  288,  quod  occurrit  pag,  377.  et  part.  4.  eonsiL  30.  And 
if  any  one  has  promised  another  by  pollicitation,  or  pact,  that  he  would 
leave  him  his  inheritance  or  a  legacy,  and  did  not  afterwards  keep  his 
promise,  no  action  on  the  pact  compels  to  him  against  the  deceased's 
heirs,  whether  for  obtaining  the  inheritance,  or  the  legacy,  or  "that 
which  it  advantageth  him "  (id  quod  interest) ;  Carpzovius,  defin,  forens. 
part.  3.  eonstit.  5.  defin.  22.  There  are  some,  however,  who  contend 
that  mutual  agreements  between  brothers  and  others  that  the  last 
survivor  should  succeed  to  those  dying  first,  should  be  upheld  if  they 
are  framed,  not  as  pacts  transferring  the  inheritance  for  the  future, 
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after  death,  but  as  firm  and  irrevocable  donationfl  inter  vtoos,  the  execu- 
tion, only,  and  fulfilment  of  which  remains  suspended  until  death: 
this  opinion  is  deservedly  disapproved,  as  being  more  founded  on  words 
than  on  reason,  by  Feokius,  de  tesiamentis  conjug.  Itbr.  1.  cap.  8.  num.  4 ; 
Fachinetu,  libr.  5.  controvers,  cap.  85.  See  Andr,  Oayl,  Itbr.  2.  observ. 
126,  and  many  others  cited  by  Sande,  deds.  Frisie.  libr.  4.  tit.  5.  defin.  19. 
^usest,  1 ;  also  discussed  at  length  by  Hcurtmann,  Pistor  libr,  4.  qtuest.  2.  8. 
And  that  the  pacts  of  certain  illustrious  families  as  to  succession  in 
respect  of  certain  'particular  things  are  to  be  upheld,  see]  discussed  at 
length  in  Andr.  Qayl^  d.  libr.  2.  observ.  127,  Peekius,  d.  libr.  1.  cap.  8. 
num.  5 ;  and  the  whole  subjeet  of  pacts  as  to  the  acquisition  or  non- 
acquisition  of  the  inheritance  of  one  living  is  very  fully  discussed  by 
Hartmann,  Pistor.  libr.  4.  qusest.  1.  2.  et  muUis  seqg. ;  Abrah.  a  Wesd,  de 
connub.  honorum  commun.  tract.  2.  cap.  6. ;  Zoezius,  ad  Pandect,  h.  t.  n.  21. 
ad  n.  54. ;  Francisc.  de  Barry,  de  succession,  libr.  2.  tit.  8.  d^  4. ;  Vinnius^ 
de  pactisj  cap.  19. 

17.  But  what  has  been  hitherto  said  does  not  prevent  an  agreement 
being  entered  into  as  to  the  inheritance  of  a  third  uncertain  person, 
although  alive ;  for  it  is  allowed  to  contract  a  partnership  ''  of  all  goods 
universally,"  in  which  partnership  it  is  agreed  that  also  future  inherit- 
ances in  any  way  coming  to  one  of  the  partners  are  included  :  §  manet  4. 
Instit.  de  sodetate  (I.  8.-25.)  I.  ex  vera  8,  §  1,  ff.  pro  socio  (D.  17.  2.). 
Moreover  it  is  not  forbidden,  but  is  bailt  praoticb,  to  pact  as  to  the 
estate  of  one  already  deceased,  whenever  the  deceased  has  decreed  that 
though  suspended  conditionally,  from  a  fideicommissary  cause,  they  shall 
be  restored,  so  that  the  fideicommissary  here  by  means  of  a  pact  remits 
the  suspended,  and  therefore  the  uncertain,  hope  of  succession :  I.  1. 
L  cum  proposas  16.  C.  h.  t. ;  for  in  that  way  no  new  desire  to  long  for 
death  is  brought  about,  but  such  desire  is  rather  removed  which  may 
seem  to  have  hitherto  existed  by  virtue  of  the  suspended  fideicom- 
missary right :  I.  fideicommisso  11,  C.  de  transact.  (C!  2.  4.). 

18.  Among  dishonourable  agreements  is  also  included  that  by  which 
the  patron  of  a  cause  pacts  with  the  client  as  to  a  share  of  the  suit. 
For  although  compromise  is  permitted  between  a  plaintiff  and  defendant 
as  to  a  doubtful  suit,  because  an  end  is  thus  placed  on  dissent,  and 
strife  is  banished,  yet  since  the  purchases  of  others'  lawsuits  were 
considered  odious  and  reprehensible,  I.  litium  15.  C.  de  procuratortbus 
(C.  2.  18.),  I.  si  remunerandi  6,  §  uU.  L  7.  mandati  (D.  17.  1.),  and  as  by 
a  pact,  as  to  a  share  of  the  lawsuit,  between  the  client  and  the  advocate, 
a  lawsuit  is  not  assuaged,  but  the  licence  of  calumniation  is  rather  to  be 
deservedly  the  more  feared  on  account  of  the  hope  of  greater  profit,  and 
as  in  the  most  unjust  causes  the  defender  is  also  more  unjust,  such  a 
partnership  of  future  emolument  was  with  the  best  right  reprobated  as 
being  entered  into  in  bad  morals,  I.  1,  §  si  cut  cautum  12,  ff.  de  extraord. 
cognitionibus  (D.  60. 18.),  I.  sumptus  53,  ff.  h.  1. 1,  quisquis  6,  §  prasterea  2  (7. 
de  postulando  (C.  2. 6.),  and  advocates  are  now  ordered  to  bind  themselves 
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by  a  fiolemn  oath  (hat  they  will  not  enter  into  anch  pacts,  Imbruet.  Cur. 
Holh  art  Imtruci,  Chmm  Brdbantina^  art,  288 ;  Owrim  Flandrtcm^  art.  164, 
and  it  is  speoially  interdicted  to  them  in  Holland  that  they  should,  deal 
with  clients  so  that  they  should  pray  salary  only  on  victory  obtained : 
Instructio  Ourim  Holl,  art.  81.  in  fine.  Nay  more,  there  are  many  who 
are  of  opinion  that  all  liberality  bestowed,  during  the  cause,  by  a  client 
on  his  adyocate,  his  attorney,  or  any  similar  administrator  of  a  suit,  was 
ipso  jure  null,  as  having  been  extorted  more  from  a  fear  that  the  suit 
should  be  rashly  carried  on,  than  proceeding  from  free  will ;  and  thus 
repugnant  to  the  prohibition  which  is  to  be  found  in  I.  8i  quisguis  6,  § 
prmterea  2.  0.  de  poatulando  (C.  2.  6.) ;  Charondaa,  libr.  7.  resp.  166,  and 
others  to  he  found  in  WeseH,  ad  noveU.  oonstit.  Ultrajectin.  art.  15.  num.  11. 
But  as  where  there  is  a  doubt  eyery  one  is  belieyed  to  be  a  good  man, 
nor  is  fear  to  be  presumed  in  liberalities  shown,  nor  in  last  wills  or 
contracts,  but  rather  to  be  proved  like  a  crime :  arg.  I.  ad  invidiam  6. 
I.  metum  9.  C.  de  his  quenri  metusve  causa  (C.  2.  20.) ;  MenochiuSy  libr.  8. 
prsesumpt.  4.  num.  4.  et  libr.  4.  prsesumpt.  11.  num.  1.  2 ;  and  as  the 
tribunals  do  not  now  suffer  from  want  of  patrons,  so  that  a  client  need 
not  fear  that  his  case  will  be  deserted  in  law  by  its  patron ;  as,  further, 
he  can  easily,  if  he  suspect  anything  sinister,  commit  the  charge  of  his 
suit  to  one  less  suspected ;  therefore  I  do  not  think  that  the  view  of 
those  who  think  as  above  is  to  be  approved  of,  unless,  from  various 
circumstances,  the  signs  of  circumvention,  and  of  an  extorted  liberality, 
are  sufficiently  obvious  to  a  careful  and  circumspect  judge.  For  who 
will  deny  that  at  the  yerj  time  of  the  suit  a  great  number  of  causes  of 
conferring  a  donation,  or  a  legacy,  by  a  client  on  his  patron,  may 
interpose  themselves,  which  causes  have  no  union  or  connection  with 
the  suit  ?  Nor  are  the  more  general  words  in  d.  1. 6,  §  2. 0.  de  postidando 
(C.  2.  6.)  opposed  to  this,  as  if  all  agreements  were  interdicted ;  since 
that  law  must  rather,  according  to  the  other  laws  cited  above,  be  taken 
as  appljring  to  those  agreements  which  are  forbidden  to  be  entered  into, 
being  in  bad  morals,  made  as  to  a  share  of  the  lawsuit,  or  as  to  a  reward 
during  the  suit,  or  a  reprobated  purchase  of  suit.  See  Claude  Henry, 
recueil  des  arrests^  torn.  2.  libr.  4.  qumst.  55 ;  Abr.  Wesel,  ad  d.  I.  art.  15. 
noveli.  deds.  UUraject.  num.  13,  14. 

19.  In  the  same  way  these  writers  think  that  any  pact  between  a 
doctor,  surgeon,  or  dealer  in  medicines,  and  a  patient,  by  which  an 
advantage  might  come  to  them  with  the  loss  of  the  sick  or  sufiering 
man,  is  to  be  reprobated,  if  it  be  interposed  during  their  attendance. 
But  neither  law  nor  reason  dictates  that ;  nor  is  Ulpian  of  that  opinion 
in  L  medieus  8,  ff.  de  extraordin.  eognit.  (D.  47. 11.),  where  he  means 
nothing  else  than  that  a  contract  is  to  be  rescinded  which  a  medical 
man  had  in  fact  extorted  by  the  use  of  un&vourable  medicines ;  and 
where  if  any  one  else,  not  being  a  medical  man,  had  administered  these 
to  one  who  was  ill,  there  would  have  been  provided  the  ordinary  remedy 
of  '*  restitution  on  account  of  fear."     *'  If  a  medical  man,"  he  sayR,  "  had 
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had  entnxsted  io  him  the  cure  of  eyes,  by  a  suffering  patient,  and  by 
inducing,  by  anfavoarable  medicines,  the  danger  of  losing  their  nse,  he 
compelled  the  sick  man  to  sell  his  possessions  to  him,  contrary  to  good 
faith,  the  president  of  the  province  will  restrain  the  illegal  act,  and 
order  that  the  thing  be  restored ;"  and  so  nothing  will  then  be  given,  in 
the  spirit  of  the  lines  of  Martial,  libr.  11.  Epigr.  59,  that  ''if  a  barber^ 
stand  over  me  with  his  naked  razor  and  asks  my  liberty  and  my  riohesj/^ 
I  will  promise  it  to  him,  because  it  is  not  the  barber  who  at  that  momeht 
asks  it  of  me,  but  a  thief ;  fear  of  him  then  rules  imperiously.  But  u 
he  has  replaced  his  razor  safe  in  its  curved  receptacle,  I  will  strike  the 
barber  with  both  hand  and  foot."  Where,  therefore,  there  is  no  such 
proof  of  detestable  malice,  it  will  not  be  more  presumed  in  this  case 
than  in  the  former  case  of  the  advocate ;  and  what  has  been  bond  fide 
contracted  between  them  will  be  ratified.  Moreover,  as  there  is  no  force 
in  words  which  are  uttered  in  the  sudden  heat  either  of  anger  or 
affection,  unless  a  perseverant  intention  have  thereafter  appeared,  arg, 
L  quicquid  48,  jf.  de  regulis  juris  (D.  50.  16.)  I.  divortium  3^ff,  de  dtvortiis 
(D.  24.  2.),  and  as,  further,  one's  "last  will"  is  not  taken  to  be  shaped 
by  what  is  rashly  uttered,  nor  obligations  contracted  on  what  has  been 
thus  rashly  uttered,  §  1.  InstiL  de  militari  testam.  (I.  2.  11.)  L  sciendum 
12,  pr.  et  §  ea  autem  3,  ff.  de  sedilit,  edieto  (D.  21.  1.) ;  so  also  it  is  true 
that  no  obligation  is  contracted  whenever  patients,  oppressed  by  anxiety, 
offer  greater  promises  to  their  medical  men  in  case  of  their  cure,  even  to 
those  who  did  not  ask  it,  much  less  to  those  extorting  it  by  fear,  which 
promises  they  would  not  have  offered  if  they  had  seriously  weighed  the 
matter;  for  the  restoration  of  health  neither  wholly  depends  on  the 
medical  art,  nor  is  the  arbitrament  of  life  and  death  with  medical  men. 
And  this  is  all  that  the  Emperors  laid  down : — ''  that  they  would  allow 
medical  men  to  accept  what  healthy  patients  offer  for  obsequies,  not 
what  those  who  are  in  a  dangerous  condition  promise  for  their  health  " : 
I.  archiairi  9.  C,  de  professor,  et  medicis  (C.  10.  52.) ;  which  opinion  is  so 
much  the  more  consonant  to  oub  modern  law,  because  our  medical  men 
are  certainly  of  a  more  honest  character  than  the  Bomans  anciently 
were,  the  latter  being  often  slaves,  very  often  of  a  very  low  condition, 
and  labouring  under  the  stain  of  rapines,  plunderings,  assaults,  and 
other  similar  crimes,  and  therefore  n6t  free  from  every  suspicion  of 
inducing  fear.  Maith,  de  Afflictis  decis,  123 ;  Maria  Digesta  Juris  Noviss. 
torn,  3.  tit,  obligatio  num.  12 ;  Fachineus,  controv,  libr.  2.  cap.  25 ;  PineUus^ 
ad.  l.  2.  C.  de  rescind,  vend.  part.  2.  cap.  2.  num.  32.  33 ;  Bebujffus,  ad 
constit.  reg.  torn.  2.  tract,  de  resciss.  art.  unie.  gloss.  1 5.  num.  44 ;  Claude 
Henry  f  d.  torn.  2.  libr.  4.  qussst  55 ;  Charondas,  libr.  7.  respons.  19.  in  fine  ; 
Zoeziusy  ad  Pand.  h.  t.  num.  20 ;  Abr,  a  Wesdy  ad  novellas  Consiit.  JJUra- 
ject.  art.  15.  num.  10. 

20.  Useless  also  are  those  pacts  by  which  an  owner  has  deprived 
himself  of  discretion  and  control  as  to  his  own  things  whenever  no 
utility  arises  therefrom  to  another ;  for  fince  a  pact  doos  not  affect  a 
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thing,  but  binds  a  person  to  keep  faitb,  when  he  does  not  keep  his 
promises  no  action  can  be  given  by  the  Boman  law  for  ^  that  which  it 
advantageth  "  (id  quod  irUereat) ;  and  even  if  an  action  were  now  freely 
given  on  the  pact,  there  would  be  no  occasion  for  it,  since  it  would 
advantage  no  one.  And  in  that  sense  it  is  true  that  no  one  by  pacting 
can  bring  it  about  that  he  cannot  *'  dedicate  "  his  own  place  to  himself ; 
or  that  no  one  should  allow  himself  to  bury  any  one  in  his  own 
mortuary ;  or  that  he  should  not  alienate  his  estate  without  the  per- 
mission of  his  neighbour:  I,  pen.  ff,  h.  t,  org,  I.  fiUus  familias  114,  §  IHtfi 
Sevenu  li,ff,  de  legcUia  1.  (D.  30.  1.).  But  if  you  put  the  case  of  its 
being  of  advantage  to  the  pactor,  and  that  such  pact  was  adjected  by  the 
Boman  law  to  a  honmfidei  contract,  as  a  sale,  it  is  more  correct  to  say 
that  it  ought  to  be  upheld,  although  there  was  formerly  a  doubt  on  the 
point,  L  ult,  0.  de  paetis  inter  emp.  et  vend.  I.  qui  Bamm  122,  §  coheredes 
3,/.  de  verb,  ohligat.  (50.  16.)  arg.  d.  I  114,  §  14,/.  legat.  1.  (D.  80.  1.), 
not  because  what  is  done  against  the  pact  is  ipso  jure  null,  or  would 
affect  the  thing  itself,  unless  such  a  pact  were,  according  to  the  custom 
of  these  regions,  added  and  expressed  in  making  a  solemn  transfei;  of  an 
estate  according  to  the  local  law ;  or  unless  the  person  adding  the  pact 
reserved  to  himself  any  right  in  the  thing  itself,  as  of  direct  ownership, 
or  if  he  gave  it  in  emphyteusis,  Annseus  Bohertua  rer.  judical.  Itbr.  8. 
cap.  14,  but  because  a  personal  action  would  be  given  to  the  pactor  for 
"  that  which  it  advantageth  "  or  for  a  penalty  (if  any  were  added  to  the 
agreement) :  d.  I.  ult.  C.  de  paetis  inter  emp.  et  vend.  (C.  4.  54.)  I.  qui 
RomsSy  122,  §  coheredes  3,  ff.  de  verbor.  ohligat.  (D.  50. 16.)  arg.  d.  Z.  114. 
et  14,  jf.  legatis  1.  (D.  80.  1.);  Andr.  Oayl,  libr.  2.  observ.  16.  num.  5.  6  ; 
Joh.  a  Sande  de  prohtbita  alienationej  part.  4.  seu  uU.  cap.  1 ;  Louets  en 
ses  arrets  lit.  8.  art.  9.  des  substitutions  contractueUes, 

21.  Lastly,  pacts  contrary  to  the  freedom  of  marriage  seem  also  to  be 
reprobated,  as  when  two  pact  between  themselves  that  whichever  first 
marries  shall  give  to  the  other  a  certain  quantity  of  money,  for  marriages 
ought  to  be  free,  and  it  is  against  honesty  and  good  morals  to  narrow 
them  by  the  tie  of  a  penalty,  I.  titia  134,  /.  de  verb,  obligat.  (D.  50. 16.)  ; 
/.  libera  2.  C.  de  inutil.  stipulat.  (C.  8.  89.),  even  if  it  were  not  added 
that  it  should  be  given  by  way  of  a  fine ;  since  in  any  case  the  promise 
^to  give,"  in  respect  of  him  who  contracted  the  marriage,  is  really 
resolved  into  a  penalty,  and,  save  as  to  the  words  in  which  it  is  couched, 
it  differs  not  from  a  penalty,  is  indeed  a  penal  condition,  if  you  regard 
the  scope  and  intention  of  the  pactor,  according  to  whose  mind  it  must 
be  determined  whether  it  be  a  condition  or  a  penalty :  arg.  I.  ult.  ff.  de 
his  quae  poense  causa  relinq.  (D.  84.  6.).  Nor  is  it  in  conflict  with  this 
that  a  donation,  a  legacy,  or  an  institution  as  heir  can  be  made  under 
condition  of  widowhood,  novell.  22.  cap.  43,  as  to  which  we  have  more 
fully  treated  in  the  tit.  de  condit.  institution,  {post,  28.  7.) ;  for  in  that 
way  marriages  do  not  seem  to  be  impeded  by  the  threat  of  penalty  or  of 
loss,  but  rather  that  one  is  invited  to  widowhood  by  the  premium  of  a 
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legacy  or  institution  as  heir.  And  aa  it  ia  ooe  thing  to  take  away 
freedom  of  marriage  by  fear  of  penalty  and  another  to  invite  to  matri- 
mony by  a  certain  condition,  h  Titio  centum  71,  §  TMo  centum  1,  ff.  de 
eondit  6<  demonstrat.  (D.  85.  !•),  so  also  it  is  one  thing  to  deter  from 
marriage  by  fear  of  penalty  and  another  thing  to  be  moved  by  libe- 
rality shown  towards  continence  and  the  neglect  of  marriage.  See 
resp.  JCtor.  HolL  part  5,  conmL  23. 

22.  Besides,  as  every  one,  by  pacting,  benefits  himself  and  not  another, 
according  to  what  has  been  before  said,  so  also  he  ii\jnres  himself  only 
and  not  others ;  not  even  can  he  injure  others  in  those  cases  in  which  by 
the  Soman  or  the  modem  law  he  can  benefit  others ;  because  it  is  con- 
sonant to  natural  reason  that  our  condition  may  be  made  better  by  others, 
but  not  worse,  and  that  every  one*s  act  and  pact  should  benefit  himself, 
but  not  another :  L  non  debet  74,  ff.  da  reg,juri9  (D.  50.  17.) ;  I.  ei  unua 
27,  §  pacta  qwe  4.  in  fine,  ff.  h.  t.  (2. 14.) ;  {.  debitorum  25.  0.  h.  t.  (0. 23.). 
Hence,  although  1^  the  pact  of  the  principal  debtor  *'  not  to  sue,'*  the 
surety  also  is  freed,  yet  if  the  debtor  then  again  pacts  with  the  creditor 
*'  that  he  can  sue  '*  the  debtor  only,  and  not  the  fidejussor,  will  be  bound 
by  the  latter  pact :  I.  fdt,  ff.  h.  I. ;  nor  does  Paulus  contradict  this  in 
Z.  «i  ttfifM  27,  §  pactua  2,  ff,  h,  (.,  the  meaning  of  which  is  not  other  than 
this,  that  fop  tiie  same  reason  by  which  the  debtor  in  a  second  pact  ^<  that 
he  may  be  sued  "  brings  it  about  that  the  former  pact  interposed  as  to 
not  suing  cannot  retain  its  strength ;  for  the  same  reason  sureties  who 
have  p^ted  as  to  not  suing  may  bring  it  about  by  a  subsequent  pact 
that  their  fonder  pact  does  not  advaotage  them.  For  unless  you  thus 
receive  the  words  of  Paulqs,  the  reason  would  not  be  the  same  by  which 
every  one  injures  himself  apd  another  by  pacting,  but  very  different. 

28.  And  to  such  an  extent  is  it  true  that  one  cannot  injure  another  by 
pacting,  that  the  same  principle  cannot  otherwise  than  be  laid  down  as  a 
rule,  when  there  is  a  question  as  to  a  pact  of  the  greater  part  of  a  body 
of  creditors  remitting  portion  of  a  debt ;  for  that  which  concerns  all,  and 
each  as  each,  but  must  be  also  approved  by  6soh  separately :  arg.  I.  per 
fundum  11,  ff.  de  $ervititi.  prded^  rustic.  (O.  8.  8.)  And  here  the  questioD 
is  as  to  the  loss  of  the  thing,  or  fight,  competing  to  each  one  privately. 
Every  one  is  supposed  to  be  the  regulator  and  arbiter  of  his  own,  not  of 
another's,  and  thwefore  he  is  able  to  renounce  his  own  right,  but  not  the 
right  of  another ;  he  can  be  libend  as  to  his  own,  but  not  as  to  another's, 
and  must  be  careful,  above  all,  that  an  agreement  made  as  to  one  thing, 
or  one  person,  does  not  injure  another  thing  or  another  person  x  d.  L 
unu8  27,  §  4.  in  fine  h.  t.  And  it  would  be  unjust  that  when  the  greater 
part  of  the  creditors,  moved  either  by  reason  of  pity  or  affection,  should 
remit  a  proportion  of  the  debt,  the  reluctant  minor  portion  should 
also  be  taken  to  have  remitted  it :  Placitum  Caroli  V.  19  Maji  1544, 
art.  35 ;  Jaccbus  Coren^  consil.  8 ;  Oraeneu>egen,  ad  I.  8,  ff.  de  pactis. 
Bespons.  Juritic  MoU.part.  1.  e(m#.218.  etpart.  3.  vol.  1.  coneiL  166.  post 
med. ;  Henri  Kinschot,  de  rescript,  gratise^  trad,  4.  de  solut.  indoc.  cap.  8. 
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num.  8.  From  which  it  follows  that  if  a  tator  hits  paoted  in  ihe  name 
of  a  burdened  pnpil  with  most  of  his  creditors  as  to  a  part  of  the  debt, 
the  pnpil  himself  will  not  be  bound  to  be  content  as  to  that  part,  lest  a 
necessary  office  should  be  injurious  to  him ;  because  perchance  if  he  were 
placed  in  a  different  position  (as  they  say)  he  might,  when  requested  by 
the  tutors,  have  been  unwilling  to  come  to  terms  with  them  as  to  such 
portion  only :  Oroenewegen^  ad  L  cum  hereditaa  69,^.  de  adminishrat.  itUor. 
By  the  law  of  Zealand,  however,  it  was  found  meet  that  whenever  a 
debtor  without  fraud  was  pressed  by  the  amount  of  his  debt,  he  was 
allowed  so  to  pact  with  his  creditors  as  to  part,  that  if  three-fourths  of 
his  creditors,  or  two-thirds  to  whcnn  three-fourths  of  his  debt  were  due, 
consented,  this  so  far  prevailing  nugor  part  of  the  creditors  and  the 
estate  ruled  the  minor  part,  and  that  part  of  the  debt  would  be  remitted 
by  all,  provided  they  were  lawfully  called  together,  penalties  being  fixed 
for  those  colluding :  jpladt.  ardin.  Zeland.  11  Dec  1649,  vol.  1.  flacii. 
pag,  407  et  seqq, 

24.  But  if  a  debtor  is  dead  and  his  heir  refuses  to  adiate  the  in- 
heritance unless  a  certain  part  of  the  debt  is  remitted,  if  the  major  part 
consented  to  the  remission  of  a  certain  quantity,  the  minor  part  was 
bound  to  follow  the  consent  of  the  greater.  For  unless  in  that  case  the 
major  ruled  the  minor  portion^  it  would  be  in  the  power  of  a  few,  with  a 
lesser  interest,  to  injure  the  many,  with  a  larger  interest ;  inasmuch  as 
if  the  heir  repudiated  the  inheritance,  the  greater  part  would  be 
defrauded  of  the  power  of  suing  the  debtor  on  account  of  the  dissent, 
often  imprudent  perhaps,  of  the  lesser  part ;  by  this  the  heir,  who  would 
be  bound  to  them  in  «oZtdttni,  would  be  deterred  from  the  adiation. 
Whereas,  on  the  other  hand,  in  the  preceding  case,  no  prejudice  was 
wrought  to  the  larger  portion  of  the  creditors  by  the  dissent  of  the  minor 
portion.  Nor  can  a  probable  suspicion  of  collusion  or  rash  remission  be 
brought  forward  by  way  of  objection  to  my  view,  both  because  no  one  is 
to  be  presumed  to  wish  to  throw  away  what  is  his  own,  and  because 
every  one  is  taken  to  be  good  and  beyond  the  fear  of  collusion  until  the 
contrary  is  proved.  Nor  is  it  readily  to  be  assumed  that  the  greater  part 
would,  against  its  own  advantage,  collude  to  the  destruction  of  the  lesser 
part ;  and  if  damage  must  be  done  either  to  the  lesser  part  by  the  major 
part,  or  to  the  major  part  by  the  minor  (although  loss  from  the  major 
part  is  more  to  be  presumed  to  be  absent,  as  stated),  it  would  be  better 
that  the  minor  part  be  injured  by  the  will  of  the  major  part  than  the 
opposite.  And  this  case  is  treated  of  in  2.  jurisgentium  7,  §  n  ante 
adiiam  17  et  seqq.  et  I  8. 1  9. 10,  /.  A.  t. ;  Matih.  de  Afflictis.  decie.  288 ; 
Coeialiiu  ad  d.L  Jacobus  Ooren,  d,  consil.  8  ;  Ani,  Matthenu,  de  auctionibuSy 
libr.  1.  cap.  7.  num,  2 ;  Besponsa  JCtor.  HoU.  part.  8.  vol.  1.  connl.  166. 
in  med.  et  part.  1.  eonail.  218. 

25.  These  limiting  conditions  as  to  an  inheritance  yet  to  be  adiated 
being  assumed,  it  does  not  seem  doubtful  that  a  tutor  hesitating,  in  the 
name  of  his  pupil,  as  to  whether  an  inheritance  left  to  his  pupil  should 
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or  should  not  be  adiated  on  account  of  a  mass  of  debt,  is  bound  when  he 
pacts  from  the  same  cause  with  the  major  part  of  the  creditors  as  to  a 
part  of  the  debt,  to  be  contented  with  that  part ;  both  because  in  that 
case  he  prejudiced  the  minor  part  dissenting,  and  therefore  himself  if 
he  very  much  wished  to  dissent,  and  because  it  is  not  fair  that  he  who 
had  called  other  unwilling  parties  on  account  of  the  major  part  consent- 
ing to  the  portion,  should  not  be  content  with  the  same  part,  and  lay 
down  a  different  law  for  others  than  for  himself:  L  cum  hereditaa  59,/! 
de  administration,  tut,  (D.  26.  7.) ;  I.  cum  in  eo  4A^ff,  h,  U 

26.  Nor  is  it  right  to  think  with  Henr.  Einschot,  de  rescript  graiim 
tract,  5.  de  solut,  induciis  cap.  8.  num.  5.  in  med,^  that  by  the  later  law, 
Justinianeian  law,  and  nowadays,  inasmuch  as  an  heir  who  has  made  inyen- 
tory  can  adiate  the  inheritance  without  fear  of  damage,  that  the  provision 
in d,  I.  7,  §  17  et  seqq.  el  I.  8,  9,  10,^.  h,  t,  ceases  as  toon  heir^ and  that  a 
remission  of  part  to  the  prejudice  of  the  lesser  dissenting  number  can 
no  longer  be  made.  For  although  an  heir  is  put  beyond  loss  by  reason  of 
the  inventory,  not  so  are  the  creditors,  who,  when  the  estate  goods  have 
been  perchance  distrained  for  a  lesser  price  than  the  market  value,  and 
are  to  be  sequestrated  and  dealt  with  at  greater  expense,  would  get  much 
less  than  if  they  leave  the  timely  sale  and  the  other  charge  of  the  estate 
to  the  heir  himself  without  any  more  serious  outlay.  So  that  in  respect 
of  creditors  also  the  same  principle  prevails :  nor  would  it  be  fair  that  it 
should  depend  on  the  fewer  dissentients,  whom  it  did  not  so  much 
interest,  but  who  exercised  an  untimely  rigour  and  hardness  of  dealing, 
that  the  remaining  major  portion  of  the  creditors  should  get  less.  Add 
to  this  that  the  Preface  of  the  said  placit.  ordin,  Zdand.  11  Deoomb. 
1649,  and  the  very  exception  of  Einschot,  who  in  the  said  passage  admits 
our  view,  when,  on  account  of  the  difficulties  of  the  times,  immovables 
are  of  very  low  price:  which  reason  equally  prevails  in  movables, 
especially  the  saleable  things  of  merchants  daily  varying  in  price.  Not 
to  mention  that  heirs  often,  especially  children  who  are  heirs,  and  wish 
to  consult  the  honour  of  the  deceased,  even  adiate  the  inheritance  to 
their  own  detriment,  if  they  can  come  to  terms  as  to  the  debt  with  the 
creditors  at  a  little  loss,  lest,  the  goods  being  sold  in  the  name  of  the 
deceased,  he  should  incur  ignominy  after  his  death :  arg.  §  1.  Instii^ 
quib.  ex  caus.  manum  nan  licet. 

27.  What  has  been  so  tea  said  as  to  an  heir  refusing  to  adiate  if  part 
of  the  debt  be  not  remitted,  is,  on  parity  of  reasoning,  extended  also  by 
the  interpreters  to  those  who  are  fugitives  and  hide  on  account  of  debt, 
and  are  therefore  difficult  to  be  summoned,  and  refuse  to  give  up  their 
goods  and  to  appear,  unless  summoned  by  their  creditors  for  part ;  their 
immovables,  which  are  of  greater  moment,  nowhere  appearing.  Jacobus 
Coren,  diet,  consil.  8.  num.  24.  et  seqq.  Matth.  de  -Afflict,  deds,  288.  Simon 
van  Leeuwen,  cens*  forens.  part.  1.  libr.  4  cap.  45.  num.  6.  Bespons.  JCtor. 
HoU.  part.  8.  vol.  1.  cons,  166.  in  med. 

28.  But   when  a  pact  contains  a  part  remission   of  the  debt,  the 
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remittors  onght  not  to  have  conceded  to  them  their  rights  and  actions 
for  fnrther  recourse  thereafter,  L  quenritur  14,  §  n  venditor  9,  ff.  de  mdilit, 
edict,  (D.  21.  1.)  m  mariiua  15,  §  si  negaverint  5,  ff,  ad  leg.  Jul.  de  adulter. 
(D.  48, 5.),  arg,  I,  1,  §  gut  semel  6,  ff.  de  success,  edicto  (D.  88.  9.),  nor  to 
repent  of  their  pitj  and  good  deeds  done ;  we  will  more  rightly  say 
that  the  debtor  cannot  any  longer  be  sommoned  for  that  which  is 
remitted,  even  if  he  returns  to  better  fortune :  although  it  cannot  be 
denied  that  reasons  of  equity  ought  to  move  him  to  compensate  of  his 
own  accord  when  his  means  improye :  MoUerus  Semestr.  libr.  4.  cap.  6. 
num.  ult,  BrunnemannuSy  ad  d.  t.  8.  et  10,  ff.  h.  t.  num.  16. 17.  And  it  is 
on  this  ground  that  if  creditors  pact  as  to  part  of  a  debt  with  a  debtor 
no  action  is  to  be  given  against  the  fidejussor  of  a  debtor  beyond  that 
part,  the  principal  obligation  being  regarded  as  in  so  far  extinguished, 
unless  the  creditor  be  one  who  had  joined  himself  to  the  minor  part  and 
had  thus  dissented :  or  was  absent :  in  which  case  as  it  cannot  be  said 
that  he  naturally  consented  to  the  remission,  but  his  assent  can  only  be 
feigned  by  a  certain  gathered  interpretation,  and  that  in  favour  of  the 
debtor  and  the  other  creditors,  not  of  the  surety ;  there  is  no  underlying 
reason  why  an  action  in  solidum  should  not  be  allowed  to  him  as  against 
the  surety.  But  he  is  considered  to  have  afterwards  consented  if  he 
summoned  the  heir  for  that  part  which  he  remained  indebted  in  by 
virtue  of  the  pact  Nor  can  the  debtor  be  defrauded,  inasmuch  as  when 
he  is  summoned  by  the  sureties  in  solidum^  nothing  will  be  restored  to 
them  beyond  the  part  as  to  which  the  pact  was  entered  into  with  the 
major  part.  Which  I  think  is  the  sense  of  I.  si  prsecedente  58,  §  1,  ff. 
mandaii  (D.  17.  1.).  BerlichiuSy  aurear,  decis.part.  2.  decis.  285.  num.  15, 
16,  17.  Straccha^  de  decoctoribus  p.  6.  num.  15.  Brunnemannus^  ad  d. 
I.  8.  et  10,  /.  h.  t.  num.  18. 

29.  What  is,  however,  the  **  major  part "  of  the  debtors  in  this  pact  is  to 
be  estimated  not  by  the  number  of  persons  but  by  the  mass  of  the  debt : 
I.  majarem  8.  I.  9,  ff.  h.  t.  Nor  are  other  debts  to  be  here  taken  into 
consideration  than  those  which  can  be  taken  away  without  the  creditor's 
coQsent,  by  virtue  of  the  consent  of  the  major  part  of  the  creditors ;  and 
which  are  of  the  same  nature,  so  that  out  of  the  mass,  alone,  of  the 
debt  the  major  part  draws  to  itself  the  minor;  and  thus  the  wish  of 
the  hypothecary  creditors  is  not  to  be  consulted,  because  the  right  of 
hypothec  cannot  be  simply  taken  away  by  an  agreement  of  the  chiro- 
graph creditors :  d.  L  si  prsseedente  58,  §  1,  ff.  mandati  (D.  17.  1.) ; 
/.  rescriptum  10.  ff.  h.  t. ;  Henr.  Kinschot,  de  rescript,  gratim^  tract.  4.  cap.  8. 
ftttm.  4 ;  Anton.  Matthseus,  parsem.  7.  n.  16 ;  Brunnemannus.add.  I  8.  et  10, 
ff.  h,  t.  num.  8  et  seqq.  Whether  the  same  is,  however,  to  be  said  as  to 
privileged  chirographic  creditors,  is  rendered  doubtful  by  the  opposite 
responses  of  Ulpian  and  Paulus,  of  whom  the  former  thinks  that  the  pact 
of  the  major  part  injures  all  those  not  having  an  hypothec,  and  therefore 
also  privileged  chirograph  creditors,  and  even  the  fisc  in  those  cases  in 
which  it  has  acquired  a  privilege  without  pledge : — the  latter  on  the 
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other  hand  Bayftlhat  it  is  nnjnst  that  the  privilege  shall  be  taken  away 
from  them,  and  that  it  would  be  equally  onjiuit  if  the  pledge  were  taken 
away :  d.h  n  praBcedente  58,  §  1,  ff,  ma/ndati  (D.  17. 1.).  Cnjacinfi  thinks 
that  PauliiB  decides  the  question  on  the  reason  of  the  law,  bnt  Ulpian 
on  the  rescript  of  Pius  Antoninus,  nor  is  it  a  noyelty  that  rescripts  are 
opposed  to  the  reason  of  the  law,  Cujacius^  ad  d,  L  10.  A.  t,  which 
certainly  is  not  improbable  in  this  case,  where  the  princeps  principally 
remitted  as  to  his  own  right  or  as  to  the  right  of  the  fisc,  and  on  that 
occasion  adds  at  the  same  time  the  privileged  creditors,  whom  he  did 
not  then  wish  to  be  of  better  condition  than  the  fiso.  The  opinion 
is  different  of  Paciu8j  enanU  ceat,  1.  warn.  89.  FtnmW,  de  pactiBy  cap,  17. 
num.  6.  &  8.  Zeeland  has  followed  in  its  placaat  the  view  of  Paulns 
as  being  more  consonant  to  reason.  Pladtum  11  Decernb*  1649,  art.  8. 
vol,  1.  placit,  pag,  409.  Nor  would  it  be  just  that  the  major  number  con- 
senting should  make  the  condition  of  others  harder  than  their  own,  or  that 
by  their  own  wish  they  should  deprive  others  of  their  own  benefits  and 
privileges  granted  bylaw.     See Berlichiua^ pari.  2.  decis.  286-7,  241-2. 

80.  According  to  oub  kodibn  law  it  is  beyond  doubt  that  a  creditor 
to  whom  a  movable  thing  is  only  pledged  in  hypothec,  so  that  the 
creditor  may  not  encumber  it  or  possess  it,  is  equally  prejudiced  by  the 
pact  of  the  major  part,  as  are  all  other  simple  chirographic  creditors 
dissenting  in  the  lesser  part :  because  in  effect  of  law  they  are  not  far 
removed  from  each  other :  nor  do  movables  have  a  ''  following  up  *' 
(aeguelam) ;  Ant.  MatthaBiUy  parmnia  7.  num.  16. 
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BOOK  IL    TIT.  XV, 


ON  TRANSACTIONS   (Compromises). 


SUMMAKY. 


1.  <*  Tranaaction  "  defined  as  an  agreement,  for  value,  as  to  a  doubtful  thing  or  suit. 

!■  sometimes  a  pact,  sometimes  a  stipulation,  sometimes  an  innominate  contract, 
according  to  form  of  solemnity  used  or  act  done.  Something  must  be  given, 
promised,  or  retained,  to  make  a  perfect  transaction.  Cannot  be  resiled  from 
repentantly.  May  be  conditional  or  unconditional,  judicial  or  extra-judicial, 
written  or  verbal ;  but  must  be  clear  and  definitely  provable.  If  even  a 
public  written  instrument  recite  "a  transaction,"  but  give  no  exact  par- 
ticulars as  to  what  is  mutually  given,  promised,  or  retained,  no  transaction  is 
thereby  sufficiently  proved. 

2.  Tutors,  syndics,  corporations,  administrators,  partnership-managers,  Ac,  can  com- 

promise if  they  do  not  sacrifice  a-liquid  right,  for  the  object  of  their  appoint- 
ment is  to  gain,  not  to  lose.  If  the  subject-matter  of  the  compromise  be  a 
minor's  (etc.),  immovable,  or  a  movable  requiring  a  **  decree  "  to  alienate,  there 
must  be  a  *'  decree  '*  if  it  is  proposed  to  transfer  the  litigate  immovable  on  cer- 
tain compensation  by  the  adversary,  or  to  transfer  a  non-litigate  immovable  on 
condition  of  the  adversary  abandoning  a  suit  as  to  something  else.  If  the 
minor  retained  possession  of  the  immovable,  giving  something  in  exchange,  for 
the  alienation  of  which  no  "decree  "  was  necessary,  no  "  decree  **  to  transact  is 
needed,  for  there  is  no  alienation.  Nor  if  in  possession  of  the  adversary,  and 
on  transaction  to  remain  there,  for  the  possessor's  ownership  ia  prima  facie 
presumed. 

3.  A  procurator  (attorney,  &c.)  cannot  rightly  compromise  unless  he  has  special  power, 

or  is  procurator  tn  rem  auam^  or  has  a  general  power  with  '*  free  administration.*' 
If  not,  all  done  invalid.  The  Imperial  Procurator  [our  modem  Attorney 
General — ^Tbaksl.]  is  reckone<l  among  those  without  '*  free  administration." 

4.  A  fihther  cannot  compromise  as  to  the  goods  of  his  major  emancipate  son,  or  the 

war-gains  of  his  minor  son.    But  can  do  so  as  to  the  "  adventitious  *'  goods  of 
his  major  son,  if  present  and  consenting.   He  can  even  do  so  as  to  adventitious 
r  immovables,  without  *^  decree  :"  a  father's  power  being  fuller  than  a  tutor's, 

because  a  father's  plans  for  his  children  are  deemed  the  best. 

5.  Can  a  husband  nowadays  compromise  as  to  his  wife's  goods  ?    The  better  opinion 

is  that  he  can.  He  is  her  tutor,  and  has  a  wide  tutorial  power— almost  a 
father's :  he  gives  neither  security,  nor  does  he  **  account."  Hence  his  powers 
of  compromise  are  wide.  In  Holland  neither  is  a  decree  necessary  for 
alienation  of  her  immovables,  nor  Is  the  wife's  consent.  The  marital  power 
is  nowadays  so  wide  that  the  husband  oan  alienate  these  at  discretion,  without 
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wife's  oonsent.  Therefore  he  can  oompromise.  With  the  Ultrajeetinee  it  is 
different :  there  the  tutorial  distinotionB  of  §  2  apply ;  as  to— is  ownership 
restored  or  parted  with  ?  {vide  §  2).    Fraud  would  alt^  the  case. 

6.  One  of  many  co-parties  to  a  suit  can,  after  its   contestation  and  during  its 

pendency,  compromise  as  te  his  share,  without  the  others*  consent.  This  is 
Voef  s  opinion,  in  opposition  to  Berliohins*  Tiew.  Yoet  argues  from  the 
analogy  of  partnership,  partners  having  Ml  individual  right  of  alionation, 
pledge,  &c.  Yoet  does  not  think  that  the  joint  contestation  of  suit  has  induoed 
a  quasi-judicial  contract  not  thus  to  oompromise,  any  more  than  a  joint  surety- 
ship would.  It  is  only  in  *'  diyisory  suits,"  he  shows,  that  one  of  many  parties 
to  it  cannot,  after  **  trial  hegon,**  alienate  or  compromise  as  to  his  share.  In 
all  other  suits,  yes. 

7.  Befers  to  alienation  by  **  vassals  "  of  feudal  rights ;  and  is  omitted,  as  being  of  no 

present  application :  the  andent  and  medi»val  institutions  of  "  vassalage  " 
having  ceased. 

8.  What  if  the  fiduciary  oompromise  without  the  fideicommissary's  oonsent  as  to  a 

doubtftd  fideioommissnm  (trust) :  are  the  heirs  of  the  compromisers  bound  to 
adhere  to  the  compromise  ?  It  is  a  moot  point,  which  Yoet  elaborately  discusses. 
His  view  is  that  the  fiduciary  heir  eon  so  compromise,  if  there  is  a  clearly 
doubtful  right,  and  no  fraud,  nor  a  remission  of  a  clear  right  He  argues  that 
if  a  mere  administrator  of  others'  goods  can  do  so,  much  more  can  a  fiduciary, 
who  is  in  fact  a  temporary  owner,  and  may  even  become  a  full  owner  wh^ 
the  condition  or  person  of  the  trust  fails.  He  reconciles  away  paaaages  in  the 
Digest  which  seem  to  *' look  the  other  way,"  and  refers  to  passages'which  bear 
him  out  So  a  lawsuit  begun  before  restitution  injures  ttie  fideicommiaaary, 
not  after.  Other  temporary  right-holders  he  shows  have  similar  rights :  e^g. 
hypothec  creditorsof  part  of  estate  who  *'  compete  '*  with  others.  He  shows  tliat 
if  by  payment  of  bona  fide  expenses  and  honk  fide  lawstdts  and  *'  denounce- 
ments," a  fiduciary  binds  a  fideioommissary :  much  more  so  by  a  compromise. 
Yet  Yoet  thinks  the  fiduciary  will  act  more  prudently  if  he  abstains  fiom 
compromises,  and  allows  the  matter  to  be  settled  by  judicial  sentence. 

9.  If  a  fiduciary  compromise  with  a  fideioommissary  as  to  a  doubtful  fideicommissum, 

it  will  bind  the  heirs  of  the  compromisers.  Even  if  heirs  are  not  mentioned  in 
the  compromise :  unless  such  heirs  repudiate  or  adiate  under  inventoiy. 

10.  Compromise  may  be  as  to  uncertain  rights,  issues,  conditions :  or  as  to  a  doubtful 

fideicommissum  itself;  or  as  to  a  doubtful  lawsuit,  even  begun ;  or  as  to  things 
general  or  particular,  e.g.  an  inheritance  or  a  particular  estate. 

11.  The  Roman  law  forbade  compromises  as  to  judgments  actually  delivered,  save 

in  so  iter  as  right  of  appeal  or  of  restitution  still  existed:  or  where,  by 
certain  processes  resorted  to,  the  judgment  was- regarded  as  destrojred  by  pact. 
By  the  law  of  Holland  judgments  can  be  compromised;  and  a  principal  can 
oompromise  even  after  there  is  judgment  against  the  surety,  as  it  may  yet 
benefit  both. 

12.  There  can  be  no  compromise  as  to  what  is  left  by  testament.    Testamentary 

controversies  can  alone  be  accurately  enquired  into  and  settled  by  an  exami- 
nation and  construction  of  the  words  of  the  wOl  itself. 

13.  This  inspection  of  the  testament  cannot  be  renounced,  for  it  is  not  an  individual 

right  capable  of  renunciation,  but  is  the  right  of  others,  or  a  public  right,  viz. 
that  testamentary  dispositions  be  upheld.  If  testator's  will  perfectiy  cognizable 
without  inspection,  it  is  different :  e,g,  a  nuncupative  will  cannot  be  inspected* 
therefore  witnesses  suffice.  A  gratuitous  pact  before  inspection  is  good,  or  a 
repudiation. 

14.  Aliment  contracted  for  can  be  compromised,  for  contract  is  its  bssi^  and  contracts 

can  dissolve,  without  need  for  praetor's  decree.  But  if  aliment  is  left  by 
testament  it  can  be  only  compromised  without  decree, /or  the  paU,  if  unpaid ; 
to  compromise  for  the  future,  decree  is  necessary  to  guard  against  present 
allurement  to  surrender  futoro  rights.  Aliment  may  be  declined  for  soantineM, 
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or  becaiue  not  needed.  There  are  some  who  would  depart  from  the  Roman 
law  by  allowing  free  compromise  of  aliment,  but  Yoet  seems  to  share  the 
Tiew  of  those  who  think  it  safer  to  hold  a  decree  necessary,  or  magisteria 
ratification,  fiuling  which  the  oompiomise  would  be  rescinded.  Even  when  a 
decree  as  to  fhtnre  aliment  is  once  legally  interposed,  its  construction  is  strict, 
and  in  doubtful  cases  as  little  remitted  as  possible. 

15.  In  matrimonial  causes,  following  the  Canon  law  principles,  the  commentators  say 

there  can  be  compromise ;  but  by  private  pact  you  cannot  destroy  a  marriage 
once  contracted,  for  it  is  not  a  mere  private  contosct.  But  uncertain  spousals 
only  can  be  compromised  for  a  consideration :  this  is  daily  practice. 

16.  You  cannot  compromise  future  crime,  for  that  is  an  invitation  to  crime.    Past 

crimes  you  can,  within  certain  limits:  e^.  where  the  punishment  was  fine 
going  to  the  plainti£f  party  injured.  [But  note  that  suit  system  of  fine  going 
to  injured  party  is  now  obsolete,  as  the  state  reooyers. — Traksl.] 

17.  Public  crimes,  non-capital,  you  cannot  compromise,  without  subjecting  yourself 

to  the  penalty  of  being  convicted. 

18.  Capital  crimes  you  could  not  compromise,  except  adultery  and  abduction  [which 

have  ceased  of  course  in  practice  to  be  capital— Tbansl.]  Others  you  could,  but 
it  is  better  not.  Belatives  of  a  murdered  person  can  compound  for  money  as 
far  as  the  injury  to  themselves  goes,  but  the  public  right  of  accusation  and 
punishment  is  not  thus  barred,  but  fully  continues.  Yoet  shows  that,  as 
"  evciything  which  is  lawful  is  not  honourable,"  there  are  some  things  the  law 
aUowB  you  to  do  it  is  better  not  to  do ;  and  compounding  capital  crimes  is  one : 
e.g.  a  seller  of  wine  by  measurement,  on  condition  of  measurement  by  a  certain 
day,  has  the  ttrid  right  to  throw  out  the  wine,  to  the  purobaser's  loss,  but  is 
to  be  praised  if  he  does  not  do  so  actually.  Purchasers  and  sellers  may 
legally  *'get  round"  (ciroumvent)  each  other  to  a  certain  extent,  if  no  ** enor- 
mous lesion  "  follows,  but  it  is  more  right  to  give  fiur  value. 

20.  The  foregoing  (16-20)  was  the  Roman  law.  The  law  of  Holland  allows  compromise 
of  crime  (without  any  distinction  of  public  or  private,  capital  or  not  capital)  by 
the  relatives  and  heirs  of  the  injured  party.  But  this  only  for  any  civU  action 
competent  to  them  for  indemnity,  or  that  which  profiteth  (id  quod  iiUerest) 
This  did  not  prevent  public  prosecution  by  the  constituted  authorities.  [Vide 
Thomas  v§.  Thb  Qdekm,  Appeal  Court,  Cape  Town,  January  1883,  where  it  was 
on  a  '*  point  reserved,**  from  Cirouit,  held  that  it  is  a  crime  to  compound  crime 
— ^Tbanbl.]  Formerly  in  Holland  the  state  authorities  could  not  compromise ; 
subsequently  they  could,  for  lesser  crimes,  or  where  proof  was  difficult  or 
doubtful  [This  is  practically  equivalent  to  those  cases  where  the  Attorney 
General  <*  declines  to  prosecute  **—Tban8l.] 

2L  Effect  of  transaction  is  to  destroy  the  lawsuit,  as  much  as  does  a  judgment 
delivered  ;  but  only  to  the  exact  limits  or  amount  of  the  compromise,  and  not 
beyond.  If  the  compromise  is  general,  its  effect  is  general :  if  as  to  a  specific 
sum  it  U  specific :  anything  beyond,  subsequently  emerging,  is  not  included. 
If  there  is  a  compromise,  say,  between  co-heirs  as  to  afi  the  estate  goods,  and 
one  co-heir  have  removed  some  goods,  the  latter  are  not  included  in,  for  they 
were  not  the  subject  of,  the  compromise.  A  compromise  as  to  pretent  things 
does  not  include  the  future.  So  reconciliation  between  wounder  and  wounded 
does  not  bar  action  for  loss  and  damages.  Co-heirs  compromising  as  to  a 
present  estate  are  not  taken  as  including  a  speculative  future  fideioommissum 
unless  words  of  compromise  are  very  wide.  But  if  the  existence  of  fldeicom- 
missum  were  known  at  time  of  compromise  it  is  included.  For  ihongh  if  I 
ignorantly  buy  a  thing  legated  to  me  I  can  yet  recover  it  or  its  price,  yet  if  I 
buy  with  my  eyes  open  I  defeat  the  legacy.    Bo  with  the  fideioonmiissum. 

22.  Compromise  can  only  bind  the  compromising  parties:  on  the  principle  of  **  res 
inter  alios^"  etc  Thus  compromise  of  one  co-heir  cannot  bind  another  not 
consenting  or  ratifying :  such  co-heir,  therefore,  not  bound  beyond  his  share 
unless  ho  have  given  security  de  ratOf  except  for  the  loss  he  has  put  others  to. 
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OoxnpromiBe  between  testamentary  hein  and  heirs  ab  intettato  doea  not  prevent 
legatees  proceeding  against  the  testamentary  heir  in  mjlidum  in  respeet  of 
vhat  he  actually  gained  by  the  compromise.  Legatees  can  appear  to  defend 
an  action  to  declare  a  will  inofficious,  since  thus  they  protect  their  own 
legacies  :  they  can  also  appeal,  if  the  instituted  heir  &il8  or  surrenders  his 
right,  and  can  still  recover  their  legacies  if,  despite  the  heir,  they  can  support 
the  will.  Nor  does  a  compromise  bind  estate-creditors,  nor  the  legal  heir,  if 
testament  is  bad,  from  proceeding  against  the  instituted  heir,  Scnvola's 
opinion  explained.  Since  the  novd  112,  however,  creditors  and  legatees 
can  go  against  both  legal  and  testamentary  heirs. 

23.  A  compromised  lawsuit  cannot  even  be  resuscitated  by  imperial  rescript.    Nor 

for  *' newly  found-out  documents.**  In  this  respect  it  equals  a  judgment.  Nor 
for  no  cause  of  action,  for  the  uncertainty  thereabout  was  a  good  consideration 
for  the  compromise.  But  fraud  vitiates,  of  any  kind ;  or  untruth ;  or  duress ; 
or  falsity  of  celebration ;  or  miscalculation.  Then  equity  averts  loss ;  unless 
the  compromise  was  as  to  the  very  miscalculation  itself  [e.g.  renunciation  of 
exceptio — "  error  calculi" — in  a  bond,&c. — Tbansl.] 

24.  Transaction  is  not  destroyed  for  **  enormous  loss"  over  the  half,  unless  fraud  or 

chicane  intervene;  not  even  for  a  three-fourth  loss;  nor  for  a  total  loss 
through  non-existence.  For  the  recession  from  the  suit  was  a  sufficient 
consideration.  Nor  would  a  judgment  be  open  to  rescission  on  this  ground, 
and  a  compromise  cannot  be  stronger  than  judgment.  Yobt  herb  duters 
from  FaohinsBus,  Carpzovius,  Berlichius  and  others.  He  shows  why.  A  com- 
promise by  nude  pact  gives  rise  to  an  action,  and  not  merely  to  an  exception, 
as  by  the  Boman  law.  A  compromise  can  be  enforced  at  any  time  within 
thirty  years,  the  period  of  prescription  of  personal  actions.  Where  there  is  <^ 
compromise,  and  a  penalty  on  breach,  and  you  "  elect "  to  proceed  for  one  or 
the  other,  you  are  bound  by  such  <*  election." 


**  1.  Teanbaotion  (compromise)  is  an  agreement  concerning  a  donbtful 
thing  or  an  uncertain  lawsuit ;  a  non-gratuitous  agreement,  something 
being  given,  retained,  or  promised :  I.  transactio  88  C.  h.  t,  (C,  2.  4.) 
And  just  as  a  donation  can  be  perfected  by  pact,  or  by  stipulation,  or, 
lastly,  by  tradition  :  so  also  is  this  the  case  with  respect  to  transaction : 
which  is,  in  like  manner,  then  to  be  reckoned  among  pacts,  when  it 
takes  place  by  bare  consent ;  among  "  stipulations,"  if  the  solemniiy  of 
words  have  interyened ;  among  "  innominate  contracts,"  when  what  had 
been  decided  on  by  a  simple  agreement,  as  to  a  doubtful  thing,  is 
confirmed  by  "  a  giving  "  (datione)  or  an  act  done  (facto) :  L  actume  4,  2. 
cum  mora  6,  Z.  td  responsum  15, 1,  cumproponas  17  C.  h,  L  (2. 4.)  although  on 
account  of  the  favour  shown  to  settled  lawsuits,  it  is  not  allowed  to 
recede,  on  ground  of  repentaDce  (ex  pcenitentid)  from  such  innominate 
contract :  I  quamvis  39.  C.  h.  t,  (2.  4.) ;  org.  I,  in  gumma  65,  §  I  ff.de  condicL 
indeh,  (D.  12.  6.),  for  causes  once  terminated  by  legal  *<  transaction  " 
ought  not  even  to  he  resuscitated  by  imperial  rescript :  Z.  causas  16 
C.  h,  t,  (2.  4.)  Transaction  can  take  place  either  unconditionally  or 
conditionally,  L  at  super  9  C.  h,  t.  Nor  does  it  matter  whether  it  is  inter- 
posed judicially,  and  ^'  on  the  record  "  (apudacta)  or  eztra-jndicially  :  nor 
whether  in  writing  or  without  writing,  as  long  as  it  is  capable  of  proof : 
I,  sive  apud  28  C.  h.  t.,  arg,  I  in  re  4  in  fine,  ff.  defide  instrum.  (D.  22.  4.) 
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Bnt  it  will  not  be  considered  sufficient  proof  of  '*  transaction,"  if  there  be 
found  laid  down  in  a  written  instrnment,  even  a  pnblic  one,  that  there  has 
been  **  a  transaction,"  if  it  be  not  further  expressed  what,  and  how  much, 
has  been  given,  retained,  or  promised  on  both  sides ;  for  this  reason 
that  all  transaction  is  useless  (intt^t7t8)  (i.e.  of  no  effect)  in  which  it  is 
not  proved  that  something  has  been  given,  retained,  or  promised :  I.  trans- 
action. 8  C,  h.  t,  (C.  2.  4.)    Andr,  OayL  Itbr,  2,  ohservat.  71.  num.  3  et  seqq. 
2.  All  persons  may  compromise  who  are  not  prohibited.     Therefore 
tutors,  syndics,  administrators  of  corporations,  managers  (magistn)  of 
partnerships,  and  other  similar  persons,  can  compromise  for  their  wards, 
corporations,  partnerships:  provided  that  they  do  not  from  partiality 
(or  resultlessly)  remit  a  liquid  right  (simodojus  liqutdum  hayd  ambitiob^ 
remittant :)  *  for  all  these  persons  (tutors,  &c.)  are  appointed,  not  to 
destroy  the  goods  of  the  wards  or  corporations,  nor  to  dissipate  tbem, 
nor  to  injure  them  at  their  (the  tutors',  &c.)  own  will,  but  rather  that, 
they  procure  an  advantage :  Z.  Lucius  46,  §  uU,  ff.  de  admin,  et  peric.  tut. 
{D.  26. 7.)  :  L  non  omni  16  Cod.  eod.  {C.  5.  37)  ;  Z.  ambitiosa  i,ff,de  decret. 
ahordinefaciendis  (D.  60.  9.) ;  Z.  14, ff.  de pactis  (D.  2.  14.) ;  Lprseses  12  (7. 
h.  t.  {C.  2.  4.)  ;  Z.  si  pignore  54,  §  tcZZ.  Z.  interdum  56,  §  qui  tutelam  4,  ff.  de 
furtis  (jD.  47.  2.)     TyraqueUus  ad  I  si  unquam  8.  (7.  de  revoc.  donat  in 
verbis  donatione  largitus,  num.  196.     Montanus  de  tutelis,  cap.  88.  num.  289, 
et  mukis  seqq.  et  num.  289,  290,  291.      Vinnius  de  transactiontbus,  cap.  3. 
7,  8,9.     Bespons.   Jurisc.  Hall.  part.  Q.  Consil.  201.     For  although   a 
*<  defender  "  of  municipalities,  or  of  any  corporate  body,  is  not  allowed 
to  refer  to  oath  (jusfurandum  deferre)  unless  he  has  a  mandate  so  to  do, 
Ijusfurandum  34,  §  defensor.  1  ff.  de  jurejurand.  (D.  1.  2.  2.),  yet  he  does 
not  seem  to  be  thereby  impeded  in  his  liberty  of  transacting  in  a 
donbtfol  cause.     For  as  in  the  '*  oath  of  reference  "  proffered,  a  total 
loss  of  right  may  be  imminent,  if  the  adversary  do  take  such  oath, 
while  in  a  *'  transaction  "  something  always  remains  over  to  the  trans- , 
actor,  it  is  not  therefore  to  be  wondered  at  that  the  law  more  readily 
allowed  such  a  "  defender "    to    transact    than    to    make    "  oath    of 
reference."    Not  to  mention  that,  a  "  defender  "  excepted,  neither  tutors, 
nor  curators,  nor  others  similarly  situated,  were  prohibited  from  sanction- 
ing the  oath  of  reference  in  the  doubtful  causes  of  their  wards :   Z. 
jusjurandum  17,  §  «  tutor  2,  Z.  tutor  86,  pr.  ff.  dejurejur.  (D.  12.  2.)     But 
if  the  question  arise  as  to  an  immovable  belonging  to  minors,  or  those 
similarly  situated,  or  as  to  such   a  movable  as  cannot  be  alienated 
without  a  decree,  there  will  always  be  need  for  a  "  decree  "  to  transact, 
wherever  the  tutor,  by  force  of  the  transaction,  cedes  to  the  adversary 
the  litigated  immovable  the  tutor  was  holding,  something  being  accepted 

*  The  meaning  and  extent  of  these  words,  and  especially  the  scope  of  the  word 
*^  anJiitioM,^*  were  fully  considered  in  the  case  of  the  Smithfield  Municipality:  High 
Court,  Bloemfontein,  1879.  Vide  Pamphlet  Report  of  that  Court's  proceedings. 
Boockenhagftn  and  Co.,  Blfu.  O.  F.  S.  Non  "  anibitioBe  "  practically  means  that  there 
must  bea  "  quid  pro  quo  "  tcliere  practicable.— [TiiAsah.] 
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in  return :  or  gives  to  his  adversary  an  nnlitigated  immovable  in  order 
that  he  (the  adversary)  may  relinquish  a  lawsuit  about  another  thing :  t 
non  aolum  4,  C  de  prmd.  et  aim  reh.  minor,  aive  deer,  non  idienand,  (G.  5. 
71.)  It  would  otherwise  obtain  were  it  effected,  by  transaction,  that  an 
immovable  remains  with  the  minor,  and  that  he  should  give  in  return 
something  for  the  alienation  of  which  no  decree  was  necessary :  or  if 
the  litigate  immovable  were  not  possessed  by  the  pupil,  but  by  his 
adversary,  and  then,  by  transaction,  remained  with  such  possessor: 
because  in  the  former  case  the  immovable  thing  is  not  alienated,  and  in 
the  latter  case  it  cannot  seem  to  be  alienated,  since  in  case  of  doubt  the 
presumption  is  in  favour  of  tbe  possessor's  ownership.  Montanu$  de  iuteUs 
cap.  38.  n.  289  et  muU.  aeqq,  Oomerius  var,  resohiL  torn.  2.  cap.  14.  nttm.  15. 
Menochitts  de  arhitr.jud.  Ubr.  2.  cum  171.  num,  74.  Sande  de  prohtb.  alien, 
part  1.  cap.  1.  §  8.  num.  26,  27,  28.  PineUua,part  8.  I  1.  0.  de  bonis 
matemis  num.  45.  Brunnemannua  adL  3  et  U.  seqq.  C.  deprsediia  et  aUis 
re5.  minor,  num.  2.  Hugo  Grotiua  manuduct.  ad  juritprud.  Holland,  libr.  3. 
rap.  4.  num.  7.  Confer  Andr.  Oayl,  Itbr.  2.  cbserv.  72.  Argentreeue  ad 
conauU.  Brit.  art.  482.  glo$$.  2. 

8.  As  to  a  procurator  (attorney,  &c.)  he  does  not  otherwise  rightly 
compromise  than  if,  either,  he  has  a  special  mandate,  or  is  appointed  to 
manage  affiurs  as  if  they  were  his  own  (in  rem  tuam)^  or  has  been 
provided  with  a  general  mandate  with  the  '*  free  administration  *' 
(clause)  ("cum  liber&  administratione ") :  for  it  is  agreed  that  even 
*'  reference  to  oath"  can  be  made  by  such  an  one :  I  jusjurandum  17,  §  uli, 
ff.  de  juref.  (D.  12.  2.)  in  connection  with  I.  2ff.  eod.  tit. :  if  any  other 
kind  of  procurator  compromise,  the  transaction  will  not  be  held  valid, 
whether  he  be  appointed  '*to  act"  (ad  agendum)  or  whether  he  be 
appointed  by  a  general  mandate  without  free  administration:  L 
iramactionia  placitwm^  7  C.  h.  t.  (2.  4.)  I  mandate  generali  60,  jf. 
^de procurator.  (D.  8.  3.)arg.  I  alius  autem  18,/.  dejur^ando  (D.  12.  2.) 
AnL  Faher.  Cod,  libr.  2.  tit.  4.  defin.  7.  Broncharat  enantiopK  ant.  1. 
a$8ert.  51.  Hugo  Qrotiua  manuduct.  adjurisprud.  HoU.  libr.  8.  cap.  4. 
num.  8,  4,  5,  6.  And  among  these  general  procurators  who  are  without 
power  of  "  free  administration  "  are  to  be  included  the  attorneys  of  the 
emperor,  as  to  whom  see  I  1,  §  1,/.  deoff.proeurat.  Ccegar.  (D.  1,  19.)  I 
nuUi  18  /.  A.  t.  (2.  16.)  [Qume  :-^*' procurator  Csesaris  et  procurator- 
generaUs  "  equals  somewhat  our  modem  Attomey-Oeneral. — Tbansl.] 

4.  A  father  also,  although  he  compromise  as  to  the  goods  of  his 
emancipated  son  without  his  consent,  can  cause  no  prejud'ce  to  his  son :  L 
derelOh.  t.,  and  the  same  is  the  law  as  to  money  acquired  by  the  son 
on  war  service  or  quasi  war  service,  for  in  these  respects  the  son  is 
regarded  as  of  age  (arg.  I.  imperaiores  3  in  pr.  ff.  h.  t.  joined  to  I,  usque 
2.  f.  ad  Senaiusc.  Maeedon.  (D.  14.  6.).  But  to  the  son's  ''  adventitious 
goods "  (ie.  civilly  acquired)  the  father  rightly  cdmpromises  with  the 
son's  consent,  if  he  be  present  and  a  major,  arg.  I.  uU.  %'6  etiiC.  de  bcm^ 
quas  liberis  (C.  6.  61.).    Sonde  deds.  Frisic.  libr.  2.  tit.  7.  def.  4.    Vinnivs 
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de  trafuaetion.  cap,  8.  num,  23.  Nor  is  there  need  of  a  "  decree  "  if  the 
qneetion  be  as  to  " adyentitiotis "  immovables:  both  because  the  laws 
nowhere  require  it,  and  because  of  old  the  son  had  as  full  power  of 
disposing  of  these  goods  as  he  had  of  his  own :  moreover,  the  case  of  the 
father,  whose  advice  to  his  children  is  considered  the  best  advice,  is 
different  to  the  case  of  a  tutor :  Vinnius  d.  loco. 

6.  Although  a  husband  is  the  guardian  of  his  wife,  and  has  a  wider 
authority  than  guardians  (a  husband  indeed  has  in  most  cases  equal 
authority  with  a  father  over  children  under  power),  inasmuch  as  a 
husband  is  neither  bound  to  interpose  security  nor  to  render  accounts, 
from  which  obligation  a  fiither  even  was  free  in  respect  >of  his  son's 
"  adventitious  goods ; "  d.  L  uU,  §  4.  (7.  de  hon.  que  liberia  (0.  6.  61.),  it  is 
yet  doubtful  whether  he  can  compromise  as  to  his  wife's  goods; 
especially,  as  to  immovables.  It  is  the  bettxb  opinion  (veriuB  est)  that 
there  is  no  need  for  a  decree ;  nor  in  Holland  is  the  consent  of  the  wife 
required :  because  here  the  marital  power  is  very  extensive,  so  that  even 
where  the  wife  is  unwilling,  the  husband  can  alienate  her  property  at 
his  own  discretion  (mo  arhttratu),  the  consequence  of  which  is  that  even 
far  more  is  the  power  of  compromising  a  doubtful  cause  to  be  accorded 
to  the  husband.  As  to  those  places  in  which  the  power  of  alienating 
the  wife's  things  is  denied  to  the  husband,  without  the  consent  of  the 
wife,  as  is  the  received  practice  with  the  ITltrajectines  as  to  a  husband 
having  no  children,  I  find  it  crudely  laid  down  by  Bodenhurgh  tr<ict, 
jure  conjug,  tit.  2.  cap.  3.  num.  16,  that  compromise  is  also  included  under 
forbidden  alienation  :  whereas  you  will  mobb  bightlt  (rectius)  apply  in 
that  case  the  same  distinction  which  I  have  drawn  above  as  to  tutors  : 
namely,  that  if  an  immovable  does  not  leave  the  wife's  ownership,  as  the 
effect  of  the  transaction,  but  if  only  a  sum  of  money  be  given  to  the 
adversary,  to  induce  him  to  abandon  a  suit,  and  thus  remove  a  vexing  by 
the  adversary,  there  will  in  that  case  be  no  need  of  the  consent  of  the 
wife,  since  it  is  clear  that  there  is  no  immovable  in  this  way  transferred 
to  another.  But  if^  on  the  contrary,  the  result  is  that  an  immovable  be 
ceded  to  the  adversary,  a  certain  sum  of  money  being  accepted,  then 
the  consent  of  the  wife  is  indeed  required  for  the  compromise:  for 
then  only  does  an  alienation  of  an  immovable  really  take  place.  It  is 
clearly  in  vain  to  refer,  as  proof  of  the  contrary,  tol.l,  %  at  si  transegit  9, 
ff.  si  quid  in  fraudem  patroni  (D.  38.  5.),  which  passage  treats  of  a 
compromise  by  a  freedman,  in  fraud  of  his  patron,  and  therefore  made 
with  a  fraudulent  intent :  for  an  alienation  inter  vivos  bonll  fide  made 
by  a  freedman  remains  valid,  1, 1.  ^  1,  ff.  d.  tit,  and  besides  a  freedman 
is  not  only  prohibited  from  fraudulently  alienating  immovables  in  favour 
Qf  his  patron,  but  also  movables :  whereas  all  idea  of  fraud  is  quite 
out  of  the  present  question. 

6.  If  many  co-parties  to  the  same  suit  have  together  '*  contested " 
it,  Berlichiusy  decis.  132,  says  that  during  the  pendency  of  suit,  there 
cannot  be  a  compromise  by  one  of  the  partners  without  the  consent  or 
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knowledge  of  the  others.  But  this  view  is  not  based  om  any  probable 
BEASON :  for  a  partner  can  determine  as  to  his  own  share  at  discretion, 
even  if  the  others  are  unwilling ;  whether  by  alienating  it  to  others,  or 
by  pledging  it,  and  has  full  control  of  his  own  share,  as  is  manifest 
from  Z.  dudum,  pen,  C.  de  contrdh,  emptione  falso  S.  0  de  cammun.  rer. 
alienat.  (G.  4.  52)  I.  juris  gentium  7,  §  adeo  autem  6,  in  fine 
ff.  de  paciis  (D.  2.  14),  and  mnch  more  does  it  seem  that  th9 
same  ought  to  be  allowed  in  the  case  of  a  compromise,  as  being  some- 
thing that  is  favoured,  and  tending  to  lessen  lawsuits.  Nor  is  a 
confirmation  of  his  view  to  be  sought  in  this,  that  there  is  a  quasi- 
judicial  contract  as  it  were,  from  which  quasi-contract  the  laws  do  not 
allow  one  party  to  recede  without  the  consent  of  the  other,  I,  licet  3,  § 
idem  scrihit  11,^.  de  peculio  (D.  15.  1.),  joined  to  I.  sicut  5  C.  de  chlig.  et 
action,  (0.  4.  10.).  For  though  I  eeadil^  concede  that  there  can  be  a 
quasi-judicial  contract  between  a  plaintiff  and  a  defendant :  as  to  which 
the  said  I,  3.  §  11.  also  speaks :  yet  the  law  does  not  any  the  more 
assume  a  quasi-contract  between  many  co-parties  to  the  same  suit 
together  contesting  that  suit,  than  between  many  co-sureties  together 
interceding  for  the  same  debtor  with  the  same  creditor.  Most 
INEPTLY  do  some  strain  in  favour  of  the  opposite  view,  the  words  of  the 
law  alienationes  13,  ff.  families  erciscundce  (D.  10.  2.),  where  it  is  laid 
down  that  '^ alienations  are  interdicted  after  trial  begun"  (Judicium 
acceptum) :  for  Papinian  did  not  there  mean  otherwise  than  that  during 
the  pendency  of  a  suit  for  apportioning  an  inheritance,  or  dividing 
anything  held  in  common  between  co-heirs,  none  of  them  was  allowed, 
without  the  others'  consent,  to  transfer  his  share  to  a  stranger ;  con- 
sonantly with  the  first  lex  of  the  Code  de  communi  divid.  (C.  3.  37.) 
As  there  is  no  such  divisory  proceeding  where  many,  from  one  side, 
together  carry  on  a  suit  against  others,  you  must  hold  to  the  rule 
which  allows  every  one  the  power  of  alienating  his  own  part. 

7.  Treats  as  to  alienation  by  a  ** vassal"  of  a  ''feudal"  right. 
Omitted  therefore  as  of  no  present  application. 

8.  There  is  almost  a  similar  doubt  as  to  a  fiduciary  heir,  whether  he 
can,  as  to  the  fideicommissary  (trust)  things  to  be*  returned,  and 
during  the  pendency  of  the  fideioommissum  (trust),  so  compromise, 
without  the  consent  of  the  fideicommissary  heir,  that  such  compromise 
will  operate  against  the  latter  after  the  condition  (of  the  trust)  is  passed 
and  the  restitution  is  made.  It  seems  to  accord  with  the  reason  of  the 
law  that  it  should  be  so  :  provided  only  that  the  (remitted)  right  was 
clearly  doubtful,  and  provided  that  no  mala  fides  appears  on  the  part  of 
the  fiduciary  heir,  and  no  remission  of  a  manifest  right.  For  if  it  be 
allowed  to  tutors,  curators,  and  other  administrators  of  others*  things  to 
act  to  the  loss  (ut  noceant)  of  their  principals,  as  has  been  before  said, 
much  more  ought  this  to  be  permitted  to  a  fiduciary,  who  is  in  respect 
of  the  fruits  of  the  inheritance,  not  only  an  administrator  for  another's 
benefit,  but  for  his  own  benefit  too  ;  nay,  indeed,  acts  meanwhile  as  the 
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owner  of  tbe  estate  goods,  and  may  even  for  ever  remain  the  owner,  if 
the  condition  of  the  fideicommissmn  is  unfulfilled,  or  the  person  in 
^hose  favour  the  fideioommissum  is  made,  does  not  emerge.    This  opinion 
can  be  clearly  gathered  from  I.  uU.  ff.  h.  <.,  for  as  it  is  there  said,  that  a 
compromise  interposed,  after  the  restitution  of  the  inheritance,  between 
the  debtor  to  an  estate  and  the  fiduciary  heir,  ought  not  to  injure  the 
fideicommissary  heir  unless  the  debtor  were  unaware  of  the  restitution 
made,  it  is  to  be  sufficiently  inferred  from  the  argument  to  the  contrary 
(a  eontrario)  that  if  restitution  be  not  yet  made,  a  compromise  hand 
fide  ioterposed  will  remain  valid.     In  the  same  way  that  a  lawsuit 
begun  (li8  mota)*    by  the   fiduciary  before    restitution    injures    the 
fideicommissary,  not  that  suit  which  is  only  begun  after  the  restitution, 
L  si  patroni  55,  §.  tdt,  junct.  I,  facia  63,  §  si  heres  2,  ff.  ad  S.  cons.  TrebeU, 
(D.  36.  I.)    Nor  does  this  the  less  appear  from  the  argument  taken 
from  "  a  compromissum  '*  (mutual  promise),  for  since  the  fideicommissary 
heir  is  bound  to  uphold  this  when  made  by  the  fiduciary,  I,  cum  hereditas 
36  ff.,  ad  ScoTis.  TreheU,  (D.  36.),  there  is  no  reason  why  he  should 
not  also  make  a  valid  compromise  also.     Especially  as  a  compromise  is 
much  more  easily  upheld  than  a  compromissum  arg.  Z.  fratris  10  (7.  A.  t 
(0.  2.  4)  joined  to  L  non  distinguemus  32,  §  de  Uberali  7  ff.de  receptis  (D. 
4.  8.)     And  although  it  is  true  that  what  is  done  between  others  ought 
often  not  to  injure  a  third  party  ("  res  inter  alios,  I  Sepe  63  ff.  de  re 
judic  (D.  42.  1.)  I.  imperatores  3  ff.  h.  t.  (D.  2. 15),  yet  as  it  is  uncertain, 
while    the    condition   of  the  fideicommissum  is  suspended,   whether 
anything  will  ever  come  to  the  fideicommissary  heir  from  the  subject 
matter  of  the  fideicommissum,  since  the  fideicommissary  may  die  before 
the  fiduciary  heir,   or  the  fideicommissum  may  prove  wanting  in  any 
other  way,  it  is  therefore  unnecessary  that  there  be  required,  and  made 
necessary,  for  the  compromise,  the  consent  of  him  who  only  meanwhile 
cherishes  a  fleeting  and  uncertain  hope  of  acquiring  the  fideicommissum. 
And  much  more  does  this  hold  good  when  a  fideicommissum  is  found 
left,  not  to  a  certain   person,   bnt  generally  ''to  those  who  wiU   be 
nearest  related  on  the  arrival  of  the  suspended  day  or  condition."     And 
thus  we  also  see  in  other  branches  of  the  law  that  those  who  have  ajW  in 
re,  even  temporary,  can  by  their  acts  injure  others  also  having  a /»«  in  re, 
also  a  present  one.     An  hypothecary  creditor,  to  whom  an  undivided 
part  of  an  estate  has  been  pledged  by  one  of  the  owners,  can  certainly,  if 
called  to  a  division  by  another  owner,  by  a  bond  fide  bidding  overbid 
another  bidding  less,   or  be  out-bidden,   and   thus  either  acquire  the 
ownership  of  the  whole  estate  even  against  the  debtor's  will,  or  transfer 
the  part  of  the  debtor,  even  against  his  will,  to  another  owner  of  another 
part :  even  though  it  be  a  voluntary  act  to  outbid  or  be  outbid,  and  an 
act  not  much  different  from  transactions :  l.  communi  dividundoy  §  7.  si 
debitor  13,  j^.  communi  divid.   (D.  10.  3.)     As  therefore  a  creditor  can 

•  For  a  very  clear  exposition  in  English  of  the  scope  of  the  term,  "  lis  mota " 
and  kindred  terms,  the  reader  may  consult  Taylor  on  Evidence. — [ThANSL.] 
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injure  a  debtor,  althongh  an  owner,  to  whom  on  the  payment  of  the  debt 
the  thing  is  to  revert,  I  do  not  thus  see  why,  with  equal  and  greater 
reason,  a  fiduciary  cannot  by  bond  fide  compromise  create  a  right 
{ju8  facere)  binding  on  his  fideioommissary.  This  is  confirmed  by 
the  &ct  that  bond  fide  expenses  made  daring  the  pendency  of  the 
condition  of  the  fideicommissnm  by  the  fiduciary,  in  respect  of  the 
fideioommissary  things,  are  to  be  made  good  by  the  fideioommissary  and* 
restored  to  the  fiduciary :  h  qui  exceptionem  40,  si  para  Iff-de  eandicL  indeh. 
(D.  12.  6.)  As  is  also  the  case  with  promises  and  payment  made  to 
creditors,  so  that  estate  things  can  also  be  alienated  for  the  payment  of 
debt,  notwithstanding  the  fideicommissum,  /.  fiUus  familiaa  11 4  ff.  Divi  14 
/.  de  legato  (D.  80. 1).  I  cum  herediiaa  36/.  ad  Senatuse.  Trebell.  (D.  36. 1.), 
because  only  a  fiduciary,  and  in  no  way  a  fideioommissary,  can  during  the 
pendency  of  the  condition  of  the  fideicommissum,  and  therefore  before 
its  restitution,  sue  and  be  sued  as  to  estate-goods  and  the  *'  denounce- 
ments "  (denuiiciationes)  which  are  to  be  made  by  a  pregnant  widow,  on 
the  demise  of  her  husband,  for  the  benefit  of  those  whom  it  may 
concern  (quorum  interest),  are  to  be  made  to  fiduciaries  only,  and  not 
to  fideicommissaries :  although  it  adyantages  the  fideicommissaries 
that  a  child  should  not  be  bom,  or,  substituted,  as  the  inheritance 
would  thus  be  equally  diverted  from  the  fiduciaries  and  the  fidei- 
commissaries,  2. 1  §  denuniciari  jf.  de  ventre  inspie,  (D.  26.  2.)  Lastly, 
even  a  sentence  passed  against  a  fiduciary  will  injure  the  fidei- 
commissary,  unless  the  condemnation  has  come  by  the  fault  of  the 
fiduciary:  arg.  Z.  1,  §  denundari  14  ff.  de  ventre  inspie,  (D.  25.  4.), 
whether  the  lawsuit  has  been  commenced,  as  to  a  particular  thing,  or 
as  to  the  whole  inheritance,  before  restitution,  Z.  si  patroni  66,  §  uU,  ff 
ad  Senatusc.  Trebell.  (D.  86.  1.) ;  and  for  this  reason,  lest  otherwise  the 
ownerships  of  things  should  be  uncertain,  and  judicial  decisions  should 
be  uncertain,  as  is  more  fully  shown  in  Peregrinus  de  fidei-commissis 
art,  68.  num,  49.  et,  seqq.  If  therefore  a  fiduciary  can  injure  a  fidei- 
commissary  both  by  way  of  payment,  by  expenses  bon&  fide  incurred, 
and  by  a  "  denunciation  "  made  to  himself,  there  is  no  reason  why,  by  a 
bond  fide  compromise,  made  without  grace  or  disgrace,  he  cannot  also 
prejudice  him :  especially  if  we  remember  that  a  compromise  is  as  much 
intended  for  settling  a  lawsuit  as  is  a  judgment,  and  that  its  authority 
is  not  less  than  that  of  a  judgment:  I,  2.  ff,  de  jurefurando  (D.  12.  2.). 
And  this  is  also  the  view  of  Corasius  MisceU.  Itbr,  2.  cap.  19.  num.  10. 
Peregrinus  de  fideicommissiSf  art.  52.  num.  88.  Nor  is  it  opposed  to  this, 
that  although  a  judgment  given  against  a  purchaser  in  a  case  of  eviction 
operates  against  his  *'  author,"  a  transaction  and  "  compromissum '' 
do  not  so  operate  against  such  author :  I.  si  dictum  56,  §  si  compromisero  1. 
ff.  de  evictiontbus  (D.  21.  2.)  joined  to  I.  si  cum  qusestio  17,  C,  cod,  tiL 
(0.  8.  45.)  And  a  judgment  given  in  a  question  of  inofficious  testament 
against  the  instituted  heir  will  operate  against  the  legatees,  who  will, 
however,  not  be  prejudiced  by  a  lawful  ^'  transaction  "  interposed  between 
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the  institnted  and  the  legal  heir :  Z.  si  suspeeta  29,  pr.  et  §  quamvis  2  ff, 
inoff,  te8L{'D,  5. 2.  L  a.  aententia  5,  §  1,  e< 8eqq.  L  aiperluBori l^ff.  de  appellaL 
(D.  49. 1.)  L  imperatores  8  pr.ff.  h.  L  (D.  2.  16.)     For  as  regards  the 
transacting  purchaser,  it  may  without  rashness  be  assumed  that  the 
eompromise  was  not  made  by  him  without  the  wish  of  the  author  who 
was  not  only  principally  risking,  and  bound  as  to  eviction,  but  was  probably 
more  rightly  aware  of  the  defences  of  the  thing  sold :  to  him  also,  on  that 
aooount,  denouncements  had  to  be  made  that  he  might  assist  the  suit : 
whereas,  on  tbe  other  hand,  the  rights  of  the  deceased  and  of  his  succession 
would  be  equaUy,  nay  more,  unknown  to  the  fideiconmiissary  than  to  the 
fiduciary,  and  it  is  more  to  the  advantage  of  the  fiduciary  than  of  the  fidei- 
commissary  to  whom  and  on  that  account  the  denouncement  is  to  be 
made,  as  stated :  Z.  1.  §  14  jf.  de  ttuptc  ventre  (D.  25. 4.).    And  as  regards  a 
compromise  made  as  to  an  inofficious  testament,  it  is  not  surprising  ihal 
it  is  neither  injurious  to  the  legatees  nor  to  liberty,  for  an  inofficious 
testament  is  not  ipso  jure  null,  but  retains  its  force  until  it  is  rescinded  by 
judicial  sentence,  and  the  instituted  heir  once  having  bound  himself  by 
adiating  the  inheritance  under  such  testament,  to  pay  the  legatees 
cannot,  by  transaction,  escape  from  such  burden,  wholly  or  in  part ;  for 
it  is  certainly  clear  that  whatever  was  from  the  beginning  due  by  way 
of  legacy  continues,  wherever  the  legatees  are  able  to  prove  the  validity 
of  the  testament.    And  the  right  of  the  legatees  is  clearly  distinct  from 
the  right  of  the  heir  compromising  as  to  an  inofficious  testament ;  for  he 
does  not  vindicate  to  himself  any  part  of  the  estate,  but  claims  individual 
things  by  an  individual  title :  whereas  on  the  other  hand  the  right  of  the 
fideicommissary  heir  is  clearly  the  same  as  the  right  of  the  fiduciary, 
and  all  the  advantages  and  disadvantages  simply  pass  from  the  fiduciary 
to  the  fideicommissary,  whatever  they  are;  hence  it  is    commonly 
disputed  whether  you  succeed  to  the  burdener  or  the  burdened,  by  fidei- 
commissum  ;  so  that  therefore  a  fiduciary  transacting  as  to  his  own  right 
cannot  be  said  not  to  seem  at  the  same  time  to  have  compromised 
as  to  the  right  of  the  fideicommissary,  who  has,  and  measures,  all 
his  right  from  and  by  the   right  which  belonged  to   the  fiduciary. 
The  riDUOiABT  heir  will  mostly  aot  mobi  fbuduitlt  in  the  meanwhile, 
and  more  safely,  if  he  abstain  from  all  compromise,  and  allows  all 
controversies  to  be  decided,  by  judgment,  according  to  the  rigor  of  thie 
law,  although  it  cannot  be  denied  that  it  would  be  hard  that  a  fiduciary 
should  be  bound  by  litigation  to  expose  himself  to  the  fear  of  losing  aU 
if  he  succumbs,  when  he  could  by  compromising  have  retained  part; 
especially  as  compromises  are  to  be  commended  in  law,  and  the  modest 
resolve  of  him  who  abominates  lawsuits  cannot  be  said  to  be  blamed :  I. 
item  9i  4,  §  itemque  1  ff.  de  cUiencU.  jud.  mtU.  cauea  fticta.  (D.  4.  7.) 

9.  And  this  is  even  so  if  the  fiduciary  have  compromised  with  others 
claiming  the  inheritance  or  a  particular  thing,  or  with  estate-debtors  and 
creditors,  as  to  a  doubtful  right  of  his  own  or  of  the  deceased.  But  if  a 
compromise  has  taken  place  between  a  fiduciary  and  a  fideicommissary 
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as  to  the  fideicommisenm  itself,  because  of  an  uncertain  event,  or 
because  a  doubt  existed  owing  to  the  obscure  words  of  the  fidei- 
commissam,  it  will  without  doubt  prejudice  the  compromising  parties 
and  their  heirs,  namely  those  bound  to  obey  the  will  of  the  deceased : 
I.  1.  cum  proponas  16  C,  de  pactis  (C.  2.  3.)  I,  de  fideicommisso  11  C, 
de  transaction.  {C,  2,  4.)  arg.  L  cum  a  moire  14.  C.de  ret  vend.  (C  3.  32) 
I.  vendihrici  *S  C.  de  reh.  alienia  non  aJienand,  (C.  4.  51.)  I,  mvepo98es8io  14 
6\  de  eviction.  ((78.  45.)  Z.  ex  qua  persona  149.  ff.  de  regal,  juris  (D.  50.  IC.) 
L  Sejafundos  73  ff,  de  eviction.  (D.  21.  2.) : — that  the  old  law  is  altered 
whereby  a  compromise  as  to  a  reciprocal  fideicommissum  was  re- 
probated, Paul  witnesses  rec^t.  sent.  libr.  4.  (it.  §  13.  Nor  does  it 
matter  that  mention  was  made  of  heirs  in  compromising,  or  not,  since  in 
a  doubtful  case  every  one  is  taken  to  have  pacted  not  only  for  himseK 
but  for  his  heirs  also:  I.  si  pa>ctum  9  ff.  de  probation.  (D.  22.  3.) 
Peregrinus  de  fidei  commiss.  art.  32.  nwn,  96,  97.  Clearly,  if  any  one 
thought  that  the  inheritance  of  the  compromiser  ought  to  be  rejected,  or 
had  even  adiated  it  with  the  added  benefit  of  inventory,  it  seems  that 
he  would  not  suffer  any  prejudice  by  the  compromise,  since  as  he  did 
not  adiate  he  could  rightly  go  against  the  act  of  the  deceased :  arg.  I.  cum 
matre,  14  C*  de  rei  vindic.  (C.  3.  82.)  I.  sivepossessio  l4iC.de  eviction.  (C.  8. 
I.  venditrici  48.)  3  C.  de  reb.  alien  non  alienand.  {C.  4.  51.) ;  and  inasmuch 
as  anyone  entering  on  an  estate  under  inventory  preserves  all  his  own 
rights  as  intact  as  if  he  had  not  adiated  the  inheritance,  as  is  more  fully  laid 
down  in  tit.  dejure  deliberandi  (tiL  28.  2.)   Peregrinus  d.  art.  52.  num.  97. 

10.  You  may  compromise  as  to  doubtful  things,  that  is,  as  to  which 
there  is  a  doubtful  right  and  a  doubtful  event ;  or  as  to  an  uncertainty 
of  a  condition  even  already  pending,  although  there  be  at  the  time  no 
suit  existing  or  feared  ;  as,  for  instance,  a  compromise  between  a  fiduciary 
and  a  fideicommissary  as  to  a  conditional  fideicommissum,  as  has 
already  been  said :  /.  11  C.  h.  t.  (2. 4.)  .  Or  you  can  compromise  as  to  the 
doubtful  and  uncertain  victory  of  a  suit  begun  or  to  be  begun  (I.  cum  te 
proponasy  2  C.  h.  t.\  even  if  perchance  the  thing  as  to  which  the 
compromise  is  made  is  naturally  defined :  inasmuch  as  you  can  not  only 
compromise  as  to  general  matters,  such  as  an  inheritance^  rendering  of 
accounts,  and  the  like :  I.  2,  3,  4,  5,  6.  C.  h.  t.  (C.  2.  4.)  ;  but  also  as  to  a 
defined  individual  thing,  say  the  Cornelian  estate,  a  debt  of  a  hxmdred 
aurei,  and  the  like  (I.  si  de  certa  re  31  C.  h.  t.\  nor  do  I  doubt  that  you 
can  compromise  as  to  conditions  of  slavery  and  freedom,  etc.,  etc. 
(abolished  and  therefore  omitted). 

11.  You  cannot  rightly  compromise  as  to  things  which  are  certain; 
and  therefore  not  after  judgment,  whenever  it  has  passed  into  res 
judicata,  so  that  there  is  no  longer  any  opportunity  of  appealing,  or 
when  restitution  is  not  yet  sought  against  res  judicata.  For  if  appeal 
can  still  be  interposed,  or  if  it  can  be  denied  that  there  is  an 
adjudication,  or  if  there  be  a  fear  of  restitution  being  obtained  against  a 
judgment,  such  restitution  having  already  been  prayed,  in  these  cases 
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there  may  even  siill  be  a  compromise  as  of  a  thing  that  is  yet  doubtful 
I.  et  post  7  I.  post  rem,  11  ff.h,  t.  (D.  2.  15.)  I.  si  causa,  32  C,  k.  t, 
(C.  2.  4.) ;  add  Vinnius  on  transactions,  cap,  4.  num.  5-9.  But  just  as  by 
the  Roman  law  a  compromise  as  to  a  judgment  was  strengthened 
whenever  by  means  of  the  Aquilian  stipulation,  etc.,  following  accepti- 
lation,  the  right  gained  by  a  judgment  was  ipso  jure  destroyed  d,  I,  si 
causa,  32.  C,  h,  t.  (2.  4.),  or  a  gratuitous  pact  as  to  a  judgment  was 
approved,  as  being  a  liberating  pact,  and  framed  for  the  sake  of 
donation :  L  jurisgentium  7,  %  si  paciscar,  lS,ff,  de  pactis  (D.  2.  14.) 
Paulus  recept.  sent.  libr.  1.  tit.  1.  §  uU. ;  so  also  it  is  cub  law  nowadays 
that  compromises  as  to  a  matter  which  is  certain  by  judgment  are  valid^ 
Chroenewegen  ad  1,1,  §  1.  ff,  h.  t,  num.  2.  Nor  is  it  doubtful  that  when  a 
surety  is  already  condemned,  the  principal,  not  yet  condemned,  can 
effectually  compromise,  inasmuch  as  the  compromise  would  be  bene- 
ficial not  only  to  the  principal  debtor,  but  to  the  condemned  surety,  such 
compromise  being  an  agreement  framed  in  rem  (I.  et  post  7.  §  1.  j^.  h.  t.). 
12.  As  to  what  is  left  by  testament,  and  generally  as  to  con- 
troversies arising  out  of  a  testament,  there  can  neither  be  a 
compromise,  nor  can  the  truth  be  otherwise  accurately  inquired  into 
than  by  inspecting  and  becoming  acquainted  with  the  words  of  the 
testament  (I.  de  his  6,ff.  h.  t.  D.  2.  15.)  [In  an  excursus,  one  of  those 
referred  to  ante,  and  not  now  translated  here  for  the  reason  there 
given,  Voet  argues  this,  adding  as  a  reason]  .  .  .  lest  otherwise 
the  boimties  of  deceased  persons  should  be  too  rashly  and  incon- 
siderately spurned,  and  their  last  wishes,  thus  overcoming  the  expectations 
of  them  formed  by  those  benefited ;  and  lest  last  wills  should  be  over- 
turned :  for  that  these  should  have  effect  is  both  to  the  private  interest  of 
testators  and  also  to  the  public  interest  I.  vel  negare  5.  ff.  testam.  quern  • 
adm,  aper.  inspici,  et  describ.  (D.  29. 8.)  pr.  Instit.  ad.  leg.  Falcid.  (I.  2. 22.) 
.  .  .  but  where  a  compromise  is  made  as  to  a  fideicommissum  and 
codicils  are  afterwards  found,  from  which  it  appears  that  a  greater 
quantity  is  due  by  reason  of  the  fideiconmiissum,  the  fideicommissary 
can  yet  obtain  what  he  had  lost  through  the  compromise.  For  although 
the  testament  was  opened  and  inspected,  and  although  any  one  would 
have  thought  that  it  was  therefrom  perhaps  to  be  concluded  that  by 
legal  interpretation  the  codicils  also  were  to  be  regarded  as  opened  and 
inspected,  as  accessories  of  the  testament,  and  should  follow  the  law  of 
the  testament  according  to  I.  ah  iniestato  16  in  fine  et  LlSjff.  de  jure 
codicill,  (D.  29.  7.)  I.  per.  ff.  testam,  quemadm.  aper.  inig?.  et  describ. 
(D.  29.  3.),  yet  it  has  mobb  bightlt  been  thought  that  even  the  very 
codicils  in  which  the  quantity  of  the  fideicommissum  was  expressed 
ought  to  have  been  inspected  :  and  because  this  was  not  done  in  the  case 
of  the  said  I.  3,  §  1,  the  compromise  bore  no  prejudice  to  the  fidei- 
commissum.  Just  as  it  is  against  the  law  (in  civile)  to  adjudicate  or 
*'  respond  "  on  any  one  particular  part  of  a  law  put  forward,  unless  the 
whole  law  has  been  viewed  as  a  whole,  I,  in  civile  24, Jf.  de  legibus  (D.  1 ,  3.), 
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so  also  it  is  disapproved  of  that  yon  should  adjudge  or  transact  without 
having  inspected  and  become  acquainted  with  all  the  parts  of  the  last 
will  (which  is  considered  as  corresponding,  in  itself,  to  a  law,  according 
to  novell.  22,  cap.  2).    And  that  this  should  be  so  observed,  witness 
Peregrinua  de  fiddcommisBiB^  art  52.  nam,  57.    Sande  deda.  Frinc,  Ubr.  i, 
tit,  8.  defin»  15 ;  ante,  med. ;  Ant.  Faher,  Cod,  libr.  2.  tit.  4.  defin.  1.    Andr. 
GayL  Uhr.  2.  cbeerv.  139.  num.  10.   Ohristinaeus,  vol.  1.  deds.  84.  num.  12  et 
seqq.     Hugo  Grotius^  Manuduct.  ad  Juriaprud.  Hottand.  libr.  3,  cajp,  4, 
num.  9.    Vinnius  de  transaction,  cap.  5.  Beapona.  Icior.  HoU.  part  3, 
Vol.  2.  conail.  14.  num.  3,  4,  nor  is  the  l.  Luciua  Titiua  78,  §  ult.  ff.  ad 
SenatuaconauU.  TrehelL  (D.  36.  1.)  opposed  to  this,  for  that  does  not 
treat  of  codicils  afterwards  found,  but  of  those  instruments  from  which 
the  greater  quantity  of  the  patrimony  would  appear ;  for  it  is  the  "  last 
will"  which  appears  from  the  codicils  and  not  the  quantity  of  the 
substance.    Far  less  is  there  any  opposition  in  Z.  non  eat  ferendua  12  ff. 
h.  t.  (2.  15.)y  for  it  is  one  thing  to  say  that  he  reflected  only  on  what  was 
legated  in  the  first  part  of  the  testament  and  not  on  what  was  legated  in 
the  latter  part,  and  another  thing  to  say  that  he  only  inspected  the  first 
part :  for  he  who  inspected  the  whole  and  compromised  generally  as  to 
what  was  left  in  the  testament  might  indeed  profeaa  that  he  had  only 
thought  of  what  was  left  in  the  first  part,  but  yet  "  this  is  not  to  be 
tolerated,"  as  the  jurisconsult  with  indignation  witnesses:  his  ignorance 
would,  however,  have  been  sufficiently  likely,  and  not  to  be  rejected  with 
indignation,  if  he  had  only  inspected  the  first  part,  and  nothing  beyond. 
13.  Nor  can  any  one,  in  compromising,  rightly  renounce  this  in- 
spection of  the  testamentary  tablets ;  for  though  the  laws  allow  every 
one  to  renounce  what  is  for  his  own  benefit,  yet  he  cannot  renounce  the 
right  of  a  third  party,  nor  a  public  right,  which  would  be  the  case  here, 
as  we  have  said  that  an  inspection  is  required  in  order  that  the  resolve 
(judicium)  of  the  testator  should  not  be  rashly  subverted,  nor  the  wills 
of  deceased  persons,  which  it  is  both  to  the  interest  of  the  testator  and 
of  the  public  should  have  effect  given  them,  should  be  hidden  d.  I.  5  ff. 
tealam.  quemadm.  aper.  inapic  et  deacrib.  (D.  29.  8.)  d.  pr,  Inatit.  de  lege 
Falcid.  (I.  2.  22.)  Peregrinua  defideicommiaaiad.  art.  52.  num.  78.   Sande 
d.  libr.  4. 5.  tit.  defin.  15.  ante  med.  Andr.  Gayl^d.  libr.  2.  ohaerv.  139.  num. 
10.    Chriatinceua  d.  vol.  1.  decia.  84.  num.  13, 14.  VinniHu  detranaact.  cap. 
5.  num.  7  et  aeqq.    If,  however,  the  wish  of  the  testator  can,  without 
inspection,  become  otherwise  certainly  known  to  the  compromising 
parties,  the  compromise  will  stand :  since  he  who  is  not  ignorant,  but 
already  certain,  cannot  seem  to  be  made  more  certain  :  arg.  I.  1  in  fine 
ff.  de  action,  emti  (D.  19. 1.)  Ant.  Fabr.   Cod.  libr.  2.  tit.  4.  defin.  1. 
Hence  if  a  nuncupative  testament  were  made,  then,  inasmuch  as  there 
could  not  be  an  inspection  of  the  testamentary  tablets,  it  will  suffice  that 
in  the  hearing  of  witnesses  the  wish  of  the  deceased  should  have  been 
known,  and    thoroughly    understood,  by  the    compromising    parties. 
Vinnivs  de  tranaact.  cap.  5.  num.  6.    Nor  does  a  gratuitous  pact  before 
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the  tables  are  inspected  seem  forbidden ;  nor  a  simple  renunciation,  or 
repudiation  of  the  things  left  (the  relicts)  (relictorum);  because  an 
individual  right  which  is  the  subject  matter  of  a  compromise,  is  not  to 
be  prolonged  in  its  consequences ;  and  commonly,  it  is  allowed  to  every 
one  to  renounce  his  own  right.  Vinnius  de  pactis,  cap,  18.  num.  6  et  de 
transact  cap.  6.  num.  uU. 

14.  As  regards  "  aliment,"  if  it  is  due  by  contract,  there  is  nothing 
prevents  it  being  taken  away  by  mutual  transaction  without  the 
prsBtor's  decree,  for  the  obligation  to  furnish  it  was  introduced  by 
mutual  consent ;  as  moreover  in  this  case  it  is  not  another's,  but  one's  own 
right,  which  is  renounced ;  and  it  is  natural  that  anything  should  be 
dissolved  in  the  same  way  in  which  it  was  bound  together :  L  cum  lib.  8, 
§  hmc  oratiOf  2  ff.  h.  1. 1,  nihil  tarn  naturals  35,  ff,  de  regul.  juris  (D.  50. 17.) 
But  if  aliment  have  been  left  by  last  will,  and  if  delay  has  occurred  in 
furnishing  it,  so  that  aliment  is  due  for  the  past,  for  say  two  years  or 
other  time  already  flown,  there  is  then  no  need  of  a  decree  for  com- 
promise, because  the  aliment  has  ceased  to  have  the  nature  of  aliment, 
and  have  become  clothed  with  the  condition  of  a  simple  legacy,  and 
therefore  ought  not  to  be  judged  according  to  the  law  of  aliment,  for  no 
one  lives,  or  is  to  be  alimented,  in  the  past :  I.  de  alimentis  8  C.  h.  t. 
(2.  4.)  But  if  they  are  to  be  granted  for  the  future,  by  testament  or 
(which  is  the  same)  by  codicil,  or  by  donation  mortis  causd,  or  any  taking 
(capione)  mortis  causd,  the  compromise  will  not  otherwise  be  valid  than 
if  there  be  an  added  decree  of  the  prsetor  ;  lest  those  to  whom  aliment 
is  left  should  not  rashly,  compromise,  and,  induced  by  the  allurement  of 
present  reward,  be  content  with  a  little,  and  thus  the  pious  and 
provident  wishes  of  a  testator,  granting  aliment,  be  subverted,  d.  I.  cum  lib. 
S  pr.  et  %  hmc  oratio  2,  ff.  h.  t  (D.  2.  15.),  and  the  same  is  the  case  if  a 
moderate  usufruct  of  aliment  have  been  left,  d.  I.  8,  §  si  in  annas  23,  ff.  h.  t. 
For  it  must  be  taken  into  consideration  that  parents,  and  others,  who 
dared  not  hand  over  the  property  in  their  goods  to  their  children  or 
relatives,  prone  to  luxury,  lest  through  dissipating  them  in  a  short- 
lived prodigality,  the  children,  &c.,  would  be  reduced  to  want,  would  yet 
prudently  grant  aliment  by  testament  in  the  shape  of  an  annual, 
weekly  or  daily  aUowance.  [An  epigram  from  Martial  quoted  III.  10.] 
But  if  the  person  to  be  alimented  does  not,  by  the  compromise,  take  away 
or  diminish  the  obligation  to  aliment,  but  rather  renders  his  condition 
better  or,  at  all  events,  not  worse,  the  compromise  will  be  of  force 
without  a  decree,  since  the  Emperor  Marcus  only  intended  by  his  decree 
to  guard  that  aliment  should  not  be  taken  away  by  compromise.  Vide  I. 
cwm  lib.  8,  §  earn  trans(Usiionem  6,pr.  %pen.  et  ult.ff.  h.  t.  (D.  2. 15.) :  confer 
Vinnius  de  transact,  cap.  6.  So  that  no  one  is  prohibited  from  pacting 
as  to  them  gratuitously :  for  in  that  way  the  reason  of  the  prohibition 
ceases,  nor  is  any  one  on  that  account  easily  presumed  to  be  about  to 
remit  his  right  gratis,  but  rather  for  the  offer  of  a  present  of  money, 
however  small.     Add  to  this  that  it  is  free  to  every  one,  on  general 
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fundamental  principles  of  law,  not  to  accept  the  legacies  left  to  him, 
because  either  the  mode  of  leaving  did  not  recommend  the  acceptance, 
or   the  scantiness  of  what  was    left,  or  other  reasons  of  that  kind, 
impelled  towards  the  repudiation.     Or  suppose  that  an  annual,  or 
monthly,  aliment  of  a  small  quantity  be  made,  as  it  were  to  a  poor  man, 
but  to  one  who  is  really  rich :  which  aliment  the  benefited  party  could 
not  take  without  shame  ?    Donelhs  ad  L  7.  seu  poiius  8,  C.  h,  L  num.  1. 
(G.  2.  4.  )  Vmnius  de  pctctis,  cap,  18.  num.  7  et  de  transaction,  cap,  6.  num. 
ult.     Although  it  is  the  opinion  of  some  that  any  one  can  now-a-datb 
compromise  as  to  aliment  from  whatever  cause  due :  Zypeus  notit.  jur. 
Belg.  lihr.  1.  tit.  de  transa^ctionibus  vera,  non  potest,  yet  it  has  skxmbdsafsr 
to  others  that  the  Boman  law  should  not  be  receded  from  in  this 
particular :  remembering  that  it  is  not  exactly  needed  that  the  decree 
should  precede  the  compromise,  but  that  it  suffices  that  it  be  ratified  by 
the  ratihabition  of  the  magistrate ;  but  if  that  be  both  wanting,  and  it 
should  be  apparent  that  the  compromise  was  interposed  to  the  prejudice 
of  paupers,  and  that  thus,  if  the  giving  of  aliment  were  remitted,  the 
party  compromising  would  have  to  be  joined  to  others,  to  be  alimented 
at  public  expense,   reason    dictates   that    the    compromise  would  be 
rescinded.     Orotius  manuduct.  ad  Jurisprud.  Holl.  Itbr.  8.  cap.  4.  nwn,  9. 
[Maasdorp's  Ed.]     Oroenewegen  ad  I.  8,  0.  h.  t.  (0.  2.  4.)  Besponsa  let. 
Holl.  part  3,  vol.  1.  Oonsil.  144,  dr.  Jin.      Whenever  a  compromise  is 
lawfully  interposed  as  to  future  aliment,  by  which  compromise  the 
obligation  to  aliment  is  either  diminished  or  taken  away,  it  receives  a 
strict  interpretation :  so  that  in  a  case  of  doubt  a  right  to  get  clothes 
or  a  right  of  dwelling  is  not  supposed  to  be  taken  away,  but  only 
right  to  food:  I.   cum  lib.  8,  §  qui  transigit  12,  ff.  h.  t.  (D.  2.  15») 
Although  in  a  legacy  by  which  *'  aliments"  are  left,  and  an  obligation  to 
furnish  them  introduced,  it  has  been  laid  down  that  clothes  and  right 
of  dwelling  were  also  included :  I.  legatis  6.  I.  uU.  ff.  de  aliment,  pd 
cihar.  legat.  (D.  34.  1.) ;  the  very  great  favour  to  aliment  thus  bringing 
it  about  that  it  should  be  very  fully  and  easily  introduced,  and  with 
more  difficulty  and  more  sparely  departed  from,  when  the  necessity  had 
once  arisen. 

16.  As  to  matrimonial  causes,  also,  compromise  may  be  interposed  in 
favour  of  marriage,  but  not  against  it,  so  as  to  impede  or  dissolve  it,  this 
the  commentators  lay  down  from  canon  law  principles,  arg.  C.  fin.  extra  de 
transactione^  Andr.  Oayl.  lihr.  2.  ohserv.  94.  num.  14 ;  Vinnius  de  transact, 
cap.  4.  num.  12.  Nor  is  it  doubtful  that  now  also  you  would  in  vain 
destroy  by  private  pacts,  as  though  it  were  a  private  individual 
contract,  a  marriage  once  rightly  contracted.  But  that  in  a  case  of 
doubt,  the  uncertain  hope  of  a  future  marriage,  based  on  doubtful 
spousals,  can  be  removed  by  means  of  *'  transaction,"  and  that  on  some- 
thing being  given,  it  is  dissolved  and  vanishes,  is  not  prohibited  by  law, 
and  is  with  us  matter  of  daily  occurrence. 

16.  Compromise  is  not  allowed  as  to  future  delicts  or  fntoie  fraud ; 
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that  being  as  it  were  an  invitation  to  crime :  arg.  L  si  unus  27,  %jpacta  qum  4, 
ff.  de  perils  (D.  2.  14.)  I.  si  a  reo  70,  §  ult.  in  fine^  Jf.  de  fidejussonbus, 
(D.  46.  1.)  As  to  private  past  delicts  a  compromise  is  so  fiir  permitted 
that  the  obligation  of  pecnniary  fine  is  taken  away,  bat  not  to  avoid 
infamy  (rest  obsolete),  the  system  of  fines  for  crime  going  wholly  to 
private  persons  being  exploded. 

17.  As  to  public  crimes,  non-capital,  it  is  also  forbidden  to  transact, 
under  penalty  of  being  convicted.  L  transigere  18  C,  h,  t,  (C7.)  I,  ult.  ff, 
de  prsevarication.  except,  crimen  falsi,  (Best  of  passage  an  excursus 
argumentative  and  law  obsolete.)  (Will  be  put  in  ''appendix  of 
excursus.") 

18.  As  to  capital  crimes  entailing  absolute  death,  and  not  merely 
civil  death,  it  was  allowed  to  compromise  by  the  Eoman  law,  except  in 
case  of  adultery  and  abduction.  [Here  follows  a  very  learned  excursus 
in  support,  but  containing  nothing  of  modem  effect,  necessitating  its 
translation  here.]     [Especially  since  the  decision.]* 

19.  Except  as  to  adultery  it  was,  by  the  Roman  law,  allowed  to  both 
plaintiff  and  defendant  to  compromise.  [Here  follows  another  similar 
excursus^  the  only  portion  of  which  it  is  thought  desirable  here  to  translate 
is  the  one  passage  on  Gol.  1,  p.  191,  where  it  is  shown  (by  way  of  analogy 
to  a  certain  other  proposition  of  the  text  under  discussion),  that :  There 
are  many  things  in  our  law  which  are  permitted  and  allowed:  than 
which  other  things,  had  they  been  rather  done,  would  have  been  more 
approved  and  lauded.  It  is  permitted,  for  example,  to  a  seller  to  throw 
out  wine,  at  the  risk  of  the  purchase,  if  the  day  appointed  for  measuring 
it  out  have  passed  by,  and  no  measurement  have  meanwhile  taken  place : 
notice  of  such  pouring  out  having  been  given  to  the  purchaser,  but  if, 
when  he  could  pour  out  he  did  not  so  pour  out,  he  is  rather  to  be  praised, 
&c. :  Z.  1,  §  pen,  et  ult.  ff.  de  peric.  et  commodo  rei  vend.  (D.  18.  6.)  It  is 
aUowable  for  the  contracting  parties  in  purchases  and  sales  to  circum- 
vent each  other  (  se  drcumvenire)  if  only  there  be  no  "  enormous  loss  " 
beyond  the  half;  yet  it  is  more  right  and  honest  so  to  act  that  the  price 
accord  as  much  as  possible  with  the  thing,  which  the  law  will  also  order 
when  there  is  too  great  and  too  manifest  an  irregularity  apparent :  I.  in 
eausa  16,  §  idem  Pomponius  4,  ff.  de  minor,  25  annis  (D.  4.  4.)  joined  to  I. 
2C.de  rescinden.  vend.  (C.  18.  6.)  I.  unde  si  Nervse  79,  ff.  pro  socio  (D.  17.  2.) 
The  imperial  constitution  desires  that  a  broker,  or  a  persuader  of  marriages, 
should  not  take  anything  on  that  behalf:  but  if  he  at  all  agreed  to  take 
anything  he  can  by  pact  exact  up  to  a  certain  quantity :  I.  uU.  C.  de  sponsal, 
(0.  6. 1.)  From  the  analogy  of  these  passages  the  text  deduces  at  length 
that  though  it  is  better  not  to  compromise  a  capital  crime,  yet  it  is  not 
iUegal.  Relatives  may  compound  ;  but  the  law  avenges,  pro  populo. 
This  was  so  by  the  Roman  law.  By  the  law  of  Holland  the  injured 
party,  or  his  heirs,  children,  wife  (as  to  whom  see  more  fully  in  tit.  ad 

*  In  Thomas  v.  The  Queen,  Appeal  Court,  Capetown,  January,  1883,  it  was  held, 
on  u  point  reserved,  that  compounding  a  crime  is  itself  a  crime.— {Transl.] 
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leg,  aquil,  (ix.  2),  num,  11  and  tit,  de  sent,  passis ,  (tit,  48.  23.)  num,  9.) 
could,  withont  any  distinction  being  drawn,  whethor  it  were  a  public  or 
a  private  crime,  whether  it  were  capital  or  not  capital,  compromise  with 
the  injuring  party,  in  as  far  as  a  civil  action  for  indemnity,  or  for  '*  what 
it  profited,"  was  competent  from  such  injury.     Qrotius  manuduct.  adjuna- 
prud,  Holl,  libr,  3.  cap.  4.  num,  01.      Groenetcegen  ad  I,  18  C,   t,  h, 
JoK  a  Someren  de  jure  novercar,  cap.  15  nam.  7.     Ant.  Matthaeusde 
cnminibusj   lihr,  48.  tit.  20.  cap.  4.  num.  12,  so  that  neither  was  the 
husband  prohibited  to  compromise  as  to  his  wife's  adultery,  of  which 
he  was  ignorant  from  the  beginning ;  whether  with  the  wife,  or  with  the 
adulterer  himself,  without  incurring  the  vice  of  pimping.     Carpzovius 
pract.  criminali,part  2.  qusesL  71.  num.  31.  et  seqq.   Petrus  Heigius,  part,  2. 
qusest.  29.  num.  79.  et  seqq.      But  as  this  compromise  is  only  of  legal 
force  between  the  compromising  parties  themselves,  it  cannot  therefore 
prejudice  those  to  whom  the  public  accusation  is  now  committed  by  the 
custom  of  any  region,  and  to  whom  alone  the  right  of  accusing  competes, 
to  the  exclusion  of  private  persons:  it  cannot  so  prejudice  that  by 
solemn  reference  to  the  judge  the  recovery  of  the  legal  or  discre* 
tionary  penalties  of  the  crime  is  prevented.*     Although  these  public 
authorities  were  interdicted  with   us  in  the  preceding  century  from 
compromising  as  to  any  crimes,  both  because  innocent  persons  were  often 
in  that  way  exposed  t.o  being  threatened,  and  because  the  richer  were 
invited  to  crimes  which  might  be  compromised  then  by  money  and  not 
by  punishment  Ordon.  op,  de  crimineele  Institie  van  Kon>  Phillipue  anno 
1570.  art,  13.  vol.  2.  placiL  Hoi.  pag,  1014,  yet  afterwards  compromises 
of  lighter  crimes  began  to  be  permitted  to  prietors  and  the  like :  so  also 
was  compromise  legally  made  as  to  many  more  serious  crimes  by  consent 
of  the  princeps,  or  of  the  chamber  representing  the  accoimts  of  the 
princeps,  especially  when  what  was  charged  rested  very  greatly  on  pre- 
sumption, and  not  on  proof  which  was  very  evident  and  clear  as  midday 
lightf    Mertdapraai,  libr,  4.  tit.  14.  .cop.  2.  num.  5.     Oroenewegen  ad.  d.  I. 
18.  C.  h,  t.  (2.  4.)  Wassenaar  pra/A,  Jud.  cap.  30.  num.  52,  53,  54.     ^fi^- 
Matthseus  de  crimintb.  libr,  48.  tit,  20.  cap.  4.  num.  12.     Excepting,  how- 
ever, the  crimes  of  forcible  violation,  abduction,  falsity,  blasphemy,  and 
others  enumerated  in  instruct.  Curiee  HoUandic^^  art,  9.     If,  however, 
any  one  did  not  legally  compromise,  concerning  more  serious  matters, 
with  the  public  accusers  or  with  those  privately  injured,  the  matter  was 
then  not  taken  as  confessed,  but  rather  had  to  be  convicted  of  by  legal 
proofs  after  an  accusation  publicly  instituted  after  the  accusation.     For 
if  it  is  allowed  nowadays  to  compromise  as  to  lighter  crimes,  he  does  not 
err,  and  is  not  to  be  punished  with  the  penalty  of  one  convicted  or 
confessed  who  compromises  where  the  law  permits.     And  although  sncli 
an  one  was  regarded,  as  far  as  the   consequent  stain  of  infamy  was 
concerned,  as  one  who  had  confessed  l.  4.  §  ult.  J,  5.  ff.  de  his  qui  ntd, 

•  Vide  App.  Court,  Case  Thomas  v.  The  Queen,  ante. 

t  This  is  virtually  no  more  than  the  A.  G.  declining  to  profiecnte. 
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infamia  (D.  3.  2.)  that  does  not  take  place  nowadays,  for  now  no  infamj 
is  ipso  jure  a  consequence  without  a  condemnatory  sentence  of  the  judge, 
as  stated  in  tit.  de  his  qui  noL  infam,  (tit.  3.  2.)  And  if  yon  take  the 
case  of  the  most  serious  crimes,  as  to  which,  mention  being  made  of 
them  in  the  said  art  9,  it  is  forbidden  to  transact,  yet  it  would  seem 
that  there  may  be  a  compromise  as  to  these,  not  so  much  from  a  con- 
sciousness of  crime  as  rather  on  account  of  the  uncertain  danger  of 
death,  sometimes  imminent  even  to  the  very  innocent  on  account  of 
another's  calumny ;  and  inasmuch  as  the  penalty  of  "  confession  and 
conviction  "  is  not  found  annexed  to  the  prohibition,  in  respect  of  those 
contravening,  we  should  rather  think  that,  the  provision  of  the  Boman 
law  not  being  in  that  case  changed,  it  should  be  adhered  to,  that  those 
transacting  as  to  capital  matters  should  never  be  taken  as  '^  convicted." 
l.  ult.  ff.  de  prsevaricatione  (D.  47.  15.) :  Anton,  Faber,  Cod,  lib.  2,  t,  36. 
defln.  2.  in  med,  Mynaingerus,  art.  6.  ohaeroat.  22. 

21.  The  effect  of  compromise  is  that  it  destroys  a  lawsuit,  and  has 
the  force  of  res  judicata,  or  of  an  oath  between  the  compromising  parties : 
L  %ff.  dejurejurando  (D.  12. 2.)  But  it  must  receive  a  strict  interpreta- 
tion, so  that  it  does  not  exceed  the  matters  and  causes  as  to  which  it  is 
nominately  framed,  nor  the  pecuniary  sum  as  to  which  there  is  a 
dispute.  Hence,  although  there  m&y  be  a  compromise  as  to  a  debt,  or 
as  to  a  **  universal  remainder,"  without  designation  of  the  quantity  in 
doubt  or  in  litigation,  and  although  in  this  way  the  whole  possible 
question  in  issue  may  be  settled,  yet  if  there  be  a  transaction,  "  as  to  a 
thousand  pounds  "  as  the  residuary  amount  or  debt,  entered  into  with  a 
tutor  or  any  similar  administrator,  or  with  a  debtor,  and  afterwards  the 
quantity  of  '^  the  remainder  "  or  of  the  debt  be  proved  to  bo  greater,  the 
recovery  of  that  which  exceeds  the  thousand  aurei  will  not  be  taken  as 
barred  by  such  compromise,  I.  qui  cum  tiUorihus  9,  §  transactio  2.  et  3.  ff, 
h.  t  (2.  15.)  I,  age  3  C.  h,  t,  (2.  4.)  And  if  a  compromise  be  interposed, 
as  to  an  inheritance,  between  brothers  or  others,  on  the  basis  of  all 
the  estate  goods  being  divided  between  them,  and  afterwards  it  appear 
that  something  has  been  removed  by  one,  it  is  taken  that  the  action  as 
to  what  has  been  removed  will  remain  over ;  since  the  things  removed 
were  not  even  thought  of,  and  there  cannot  seem  to  be  a  compromise  as  to 
what  is  not  thought  of:  I,  tres  fratres  35,  ff,  de  pactis  (2.  14.)  Vide 
Grotius  manuduct,  ad  Jurisprud,  Hall,  libr,  3.  cap,  4.  num.  13.  Beapona, 
Jurisc,  HoU,  part  1.  conail,  229.  et  part,  3.  vol,  1.  consU,  31.  Sande 
decis,  Frisic,  Uhr,  4.  tit,  5.  defin,  15.  post  med.  Much  less  can  the  effect  of 
a  compromise  extend  to  future  matters,  as  to  which  there  has  been  no 
thought.  Brunemannus  and  the  commentators  generally  on  d,  I.  g,  ff,  h,  t. 
On  the  same  reason  of  strict  interpretation  is  it  founded,  that  if  a 
reconciliation  by  way  of  compromise  intervene  between  the  wounder  and 
the  wounded,  or  one  causing  an  injury,  the  action  nevertheless  would 
continue  perfect  for  the  recovery  of  expenses  and  that  which  it  profited 
unless  the  fullest  release  had  been  made,  as  is  laid  down  by  Ghriatinceus 
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ad  Mechliniens,  tit.  2.  art,  31.  num,  11.  MenochtuSjUbr.  3.  pretumpi.  114 : 
Jul.  ClaruBy  recepi,  sent  libr.  5.  §  tin  quaest.  58.  num.  38.  MynnngerM 
cent.  4.  observ.  10.  Because,  also,  yon  cannot  easily  presnme  as  to  a 
compromise  baying  been  entered  into,  as  to  anything,  and  therefore,  if 
between  many  brothers  who  are  co-heirs,  and  burdened  by  a  mutual 
fideicommifisum,  a  division  of  the  estate  has  been  made,  and  a  "ptuci  added 
to  the  division  ''that  the  goods  of  each  one  shall  be  his  own,"  and 
"  that  no  one  shall  contravene  the  division,"  the  chance  of  an  uncertain 
fideicommissum  jyoES  mot  sbkm  to  be  taken  away  by  such  transaction : 
especially  since  it  is  one  thing  to  divide  and  another  to  remove  a 
fideicommissum,  L  n  cum  pair.  77,  §  hereditatem  18  ff.  de  legatU  2, 
(D.  30.  2.)  arg.  I  n  unus  27,  %  pacta  4  in  fine,  ff.  depacti8(D.  2. 14.) ;  unless 
the  words  of  the  pacts  and  clauses  have  been  so  generally  firamed  that 
they  cannot,  w^ithout  falsehood  and  perverting  the  reason  of  correct 
speech,  be  restricted  to  one  division  only.  Neostadius  curise  mipr.  decis. 
43.  Andr.  Oayl.  lib.  2.  obs.  139.  num.  1.  et  seq.  Anion.  Faher^  Cod.  Ubr. 
8,  tit.  25.  defin.  1.  Fachineus,  Itbr.  5.  controv.  cap.  20.  Sande  dec%$. 
Frigic.  Itbr.  4.  tit.  5.  defin.  14.  Menochius,  Ubr.  S.prcesump.  115.  num.  9. 
et  seqq.  Wamesius,  torn.  6.  consil.  82.  num.  24.  et  86.  Fusarius  de 
substit.  qucBst.  587.  Christinceus,  vol.  2.  decis.  180.  num.  8.  ei  9eqq. 
Wasseraer  pract.  judic.  cap.  11.  num:  62.  Brunnemannus  ad  t  11.  C.  de 
transact,  cap.  8.  num.  19,  20.  Nor  is  the  response  given  by  Sccevola  in 
/.  qui  Bomce  122,  §  ult.,  ff.  de  verb.  Mig.  (D.  45.  16.)  opposed  to  this, 
because  he  does  not  settle  the  question  whether  a  compromise  is  taken 
as  having  been  made,  by  division  and  a  penal  clause,  as  to  a  fideicom- 
missum, or  not ;  nor  even  this  point  whether  it  has  been  well  or  rashly 
adjudged  that  a  compromise  has  been  made  as  to  a  fideicommissum  also. 
But  rather  is  this  alone  enquired  into,  has  the  penalty  agreed  in  the 
case  in  which  one  of  dividing  brothers  acts  contrary  to  the  division 
become  exigible ;  and  he  answers  that  it  has  become  exigible,  and  for 
the  best  reason :  for  when  it  has  been  decided,  as  laid  down  in  the  law, 
that  the  recovery  of  the  fideicommissum  was  extinguished  by  the 
division,  and  that  a  judgment,  whether  legally  or  illegally  interposed,  is 
taken  for  proof,  it  cannot  but  appear  that  the  brother  seeking  the  fidei- 
commissum  acted  contrary  to  the  division ;  and  as  a  penalty  was  agreed 
in  case  of  contravention,  and  as  the  contravention  appears  by  the 
judgment,  it  was  necessarily  '*  answered  "  that  the  penalty  had  been 
incurred.  FtnniW,  cf.,  num.  19.  But  if  two  persons,  having  fully 
inspected  the  testamentary  tablets,  divide  the  fideicommissary  things 
between  them  at  a  time  in  which  the  condition  of  the  fideicommissum 
was  already  purified,  they  not  being  ignorant  thereof,  there  cannot  be 
otherwise  than  an  assumption  of  a  compromise  as  to  a  fideicommissum 
and  a  remission.  Thus  it  happens  that  one  buying  in  ignorance  a  thing 
unconditionally  left  to  him,  can  still  recover  the  thing  legated,  or  at 
least  its  price :  not,  however,  if  he  had  known  of  it :  arg.  I.  hujusmodi 
84,  §  m  seroum  5,  ff.  de  legatis  1.  (D.  30.  1.)  jurit.  2.  mm  ret  l^^ff.  de 
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cantrah,  emp,  (D.  18.  1.)  :  for  if  he  who  knowingly  buys  a  thing  which  has 
been  unconditionally  left  to  him,  defeats  his  own  legacy :  why  should 
not  a  division  made  by  one  knowing  his  right  also  defeat  an  uncon- 
ditional legacy.     Me7iochiu8,  libr.  3.  prsemmpt  115.  num.  3.  et  seqq, 

22.  Just  as  the  compromise  must  not  exceed  the  matters  as  to  which 
it  is  framed,  so  it  cannot  prejudice  others  than  the  compromisers  them- 
selves, according  to  the  commonly  accepted  rule  that ''  res  inter  alios 
acta" — what  is  done  between  third  parties — can  neither  benefit  nor 
injure  others:  I.  63,^.  de  re  judical.  (D.  42.  1.) :  tot.  tit.  Cod.  inter  alios 
acta  vel  judicata  aliis  non  nocere  (C  7.  60.),  I.  si  unus  27,  §  pacta  4.  in  fine 
ff.  de  padis  (D.  2.  14.),  I.  imperatore  3,  ff,  h.  t.  (D.  2.  15.)     On  which 
basis  it  has  been  '^answered"   (respoTimm  est),  that  the  compromise 
of  only  one  partner  or  co-heir  should  not  prejudice  the  others  who  do 
not  direct  or  ratify  it ;  nor  will  the  party  compromising,  if  he  have  not 
given  security  as  to  ratifying   (^de  rato)  be  bound  to  fulfil  the  com- 
promise beyond  his  share,  nor  can  he  be  bound  to  *'that  which  it 
profiteth  "  him  that  the  others  did  not  stand  by  their  agreement,  but 
only  for  the  expenses,  if  it  appear  that  any  have  been  made  in  respect 
of  such  compromise.     Hespons.  Ictor.  HolL  part  2,  consil.  42.     And  if 
there  be  a  contention  between  the  heir  instituted  by  testament  and  the 
legal  heir  as  to  the  validity  of  the  testament,  i.e.  whether  it  shall  be 
declared  inof&cious,  or  not  legally  made,  or  false,  or  to  labour  under 
any  other  defect,  and  be  **  useless,"  and  if  by  compromise  the  con- 
troversies be  departed  from,  so  that  the  instituted  heir  gets  part  of  tho 
estate  by  force  of  the  compromise,  and  the  legal  heir  part,  the  legatees 
will  not  be  prejudiced  by  such  transaction  from  instituting  an  action  in 
solidum  for  the  recovery  of  the  legacies  against  the  heir  instituted  by 
the  testament ;  provided  only  they  prove  that  the  will  existed.     For  it 
is  not  every  adiation  made  by  the  instituted  heir  that  makes,  and  keeps, 
the  instituted  heir  subject  to  the  burden  of  the  legacies ;   but  only  that 
adiation  which  happens  by  testament,  and  able  to  have  effect  without  tho 
will  of  others ;  lest  otherwise  we  should  declare  him  who  adiates  bound 
by  false  and  inofficious  or  broken  (ruptis)  testaments,  or  testaments  ipso 
jure  null ;  and  this  contrary  to  the  laws  which  grant  tho  condiction  of 
legacies  that  are  not  due,  I.  si  quis  sic  solverit  2,  §  1,  I.  3,  4.  I.  ex  his 
omnibus  54,^.  de  condict.  indeh.  (D.   12.  2.)      And  this  is  what  the 
Emperors  lay  down  in  /.  imperatores  3,  ff.  h.  t.  (2.  14.)  for,  premising  as 
a  rule  that  "  the  rights  of  others  are  not  injured  by  private  pacts,"  they 
advance  this  kind  of  example  in  regard  to  legatees.     For  unless  it  bo 
proved  that  a  testament  existed,  and  though  you  deny  that  tbere  is  some 
one  else  adiating  it,  it  could  not  be  disputed  whether  the  right  of  the 
legatees  could  be  injured,  a  right  then  never  acquired  by  them,  for 
"  there  is  no  affection  of  that  which  does  not  exist ;  "  hence  also  in  Z.  d 
suspecta  29,  §  quamvis  2,ff.  inofficioso  testam.  (D.  5.  2.),  it  is  said  that  not- 
withstanding a  compromise  the  *'  testament  stood  in  its  own  right,"  and 
therefore  the  legacies  and  the  bequests  of  freedom  were  of  force  (salvas). 
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From  which  it  is  inferred  that  they  ought  legally  to  prevail,  for  it 
would  ineptly  be  said  that  '^ the  testament  stood  in  its  awn  right"  if  it 
had  never  been  rightly  framed.     And  this  is  the  reason  that  in  the 
beginning  of  the  said  I.  29,  it  is  permitted  to  legatees  who  fear  collusion 
to  be  present  at  a  suit  as  to  an  inofficious  testament,  and  to  defend  the 
will  of  the  deceased  as  to  their  own  legacies,  by  showing  that  the 
deceased  had  not  sinned  against  the  "offices  of  piety ;" nay, that  it  is 
also  allowed  to  appeal  if  the  instituted  heir  fail :  2.  a  sententia  5,  §  1,  ei 
seqq.  I.  siperluaorio  14,^.  de  appeUai.  (D.  49. 1.),  nay,  if  the  instituted  heir 
willingly  yielded  to  him  who  raised  the  complaint,  and  did  not  reply  to 
him,  and  if  thus  the  will  were  declared  inofficious,  it  has  been  responded 
that  the  freedoms  bequeathed  yet  held  good,  and  that  .the  legacies  could 
be  recovered,  2.  ^t  r^fmdiantis  17,  §  1,  ff,  de  inoff,  teat  (D.  6.  2.),  that  is 
to  say  if  the  legatees  can  purge  the  will  from  the  stain  of  inofficiouaness, 
because  it  may  be  that  the  instituted  heir  does  not  answer  to  the  action, 
because  he  was  unwilling  to  litigate  rashly,  as  he  was  convinced  that 
the  testator  had  acted    contrary  to   **the    offices    of   piety."      And, 
certainly,  if  you  do  not  exact  this  kind  of  proof  from  legatees,  d,  L  B, 
the  result  will  be  that  by  the  compromise  of  private  parties  a  testament 
will  become,  or  remain  fiim,  which  testament  from  the  beginning  was 
useless  (inutilia),  or  ought  to  have  been  rescinded ;  and  thus  the  pact  of 
one  person  would  often  benefit  another  having  no  right ;  for  surely  a 
controversy  as  to  the  worth  of  a  testament  could  not  be  the  less  decided 
against  an  heir  who  is  instituted  (jBcriptum)^  as  for  him,  if  there  had 
been  no  compromise,  but  instead,  a  continuance  of  the  lawsuit  unto 
judgment.    And  just  as  a  compromise  does  not  injure  legatees,  according 
to  what  has  been  already  said,  so  neither  is  it  an  impediment  to  estate 
creditors  so  as  to  prevent  them  from  proceeding  in  solidum  against  the 
instituted  heir  if  only  they  prove  the  validity  of  the  testament ;  nor,  on 
the  contrary,  is  it  a  bar  as  against  the  legal  heir,  if  only  they  prove  the 
manifest  infirmity  of  the  testament;  lest  otherwise,  by  collusion  and 
fraud,  a  road  should  be  opened  by  which   a  pauper  legal  heir,  by 
fabricating  a  compromise,  should  enter  on  part  of  the  estate  and  its 
burdens ;  or,  vice  versa,  a  legal  heir  should  be  aided,  pacting  in  part  with 
a  suborned   testamentary  heir.      The  same  reason  which  applies  to 
legatees  applies  here  also,  namely,  that  the  rights  of  third  parties  ought 
not  to  be  injured  by  the  pacts  of  private  persons,  and  that  an  agreement 
entered  into  with  one  person  ought  not  to  be  extended  to  the  detriment 
of  another,  d,  L  imperatores  8,  ff,  1. 1.  (D.  2. 15.),  L  m  unus  27,  §  pacta  4 
in  fine,  ff.  de  paciis  (D.  2.  14.)     Nor  should  it  be  thought  that  Scievola, 
in  what  he  thus  lays  down  in  d,  I,  8,  is  opposed  to  himself,  and  his  own 
reasoning  put  forward  in  the  said  h  8  on  account  of  what  he  has  written 
concerning  creditors  in  /.  controversia  14,  ff,  h.  t. :   for  he  did  not  there 
impose  on  creditors  the  legal  necessity  that  they  should  be  forced  to 
institute  their  actions  partly  against  the  instituted  heir,  partly  against 
the  legal  heir,  for  that  part,  namely,  which  each  one  took  from  the* 
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inheritance  by  the  transaction;  but  he  only  responds  to  this  question, 
whom  (assuming  such  transaction)  the  estate  creditors  may  sue.  That 
the  creditors  could  recover  their  own  by  many  ways  and  means  was 
nothing  new;  and  thus  Scseyola,  without  denying  that  the  estate  or 
legal  heir  conld  on  proof,  according  to  what  has  been  before  said,  be 
sued  in  solidum,  yet  thought  that  by  law  also  the  creditors  could  do  so 
if  they  summoned  both  the  testamentary  and  the  legal  heir  for  the  part 
expressed  in  the  transaction  and  transferred  to  each  one.  For  if  yon 
substitute  for  the  word  '^ can  be  sned "  for  " can  sue"  then  the  question 
proposed,  and  the  reasons  above  advanced,  both  prove,  as  also  lastly, 
does  the  accustomed  mode  of  expression  used  by  jnrisconsnlts  and 
approved  authors,  that  no  further  proof  is  required.  For  so  in  Z.  6,  §  6, 
ff.  communi  divid.  (D.  10.  3.),  when  the  jurisconsult  says  that  the  action 
must  be  in  factum,  he  wishes  to  convey  this  that  an  action  can  be 
brought  in  factum  ;  for  that  you  can  proceed  in  that  species  of  case  by 
the  action  for  division  of  inheritance,  or  for  dividing  common  property, 
or  by  the  partnership  action,  appears  from  Z.  2,  §  1^  ff.  de  religionis 
(D.  11.  7.),  et  I,  39,  ff,  pro  socio  (D.  17.  2.)  For  this  opinion  of  ScsBvoIa 
rests  on  an  "  uncertain  right  of  succession."  The  instituted  heir  adiated, 
and  the  legal  heir  adiated  too  ;  each  defended  his  own  right  of  succes- 
sion, but  as  it  did  not  appear  clearly  which  had  the  better  right,  it  was 
deservedly  declared  an  *'  uncertain  right  of  succession  "  by  Scasvola. 
When  such  a  doubtful  suit  is  entirely  compounded  by  transaction  there 
is  certainly  no  iniquity  or  absurdity  in  it  that  each  one  should  be  sued 
for  that  part  which  he  had  in  the  inheritance  by  virtne  of  the  transaction. 
For  as  the  instituted  heir,  who  could  not  keep  the  whole  under  the 
testament,  saved  as  much  as  possible  by  the  compromise,  and  as  the 
legal  heir  again,  not  being  able  to  retain  the  whole,  preferred  to  keep  the 
part  allotted  to  him  by  law,  than  to  litigate,  where  I  pray  you  is  the 
injury  if  any  one  desiring  the  whole  inheritance  is  forced  to  bear  the 
burdens  for  that  part  for  which,  when  he  could  not  have  more,  he  both 
wished  to  be  heir  by  transaction  and  could  remain  so,  must  yet  be 
summoned  by  the  accommodated  action  (actio  utilis),  rather  than  by  the 
direct  action  on  account  of  the  '*  uncertain  right  of  succession,"  since  it 
was  uncertain  whether  the  legal  heir  took  his  part  by  testament,  and 
therefore  as  a  true  heir,  or  against  the  testament  from  the  legal  heir ; 
just  as  he  who  is  not  the  true  heir,  but  has  acquired  by  sale,  transaction, 
or  some  other  way,  a  part  of  the  inheritance  from  one  who  is  the  true 
heir,  must  be  summoned  by  accommodated  and  not  by  direct  actions. 
So  the  uncertainty  of  the  succession  deservedly  brings  it  about  that 
either  heir  should  be  rather  compelled  to  payment  by  accommodated 
than  by  direct  acrtions,  d.  L  14.  And  although  the  purchaser  of  an 
inheritance  is  not  bound  unwillingly  to  defend  the  accommodated  estate 
actions  brought  against  him,  L  raiio  juris  2,  C.  de  hered,  vel  act.  vend. 
(C.  4.  39.),  it  is  different  in  the  present  case  where  although  each  one 
wished  to  be  the  true  heir,  yet  as  such  he  is  on  the  ground  of  his  wish 
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still  unwillingly  bound  to  bear  the  actions  brought  against  him  again 
because  of  an  uncertain  succession.  Nor  should  any  one  on  this  account 
think  that  it  is  thus  brought  about  that  an  estate  is  transmitted  by 
pact ;  for  since  the  right  of  succession  was  doubtful,  neither  can  declare 
himself  heir  by  pact,  but  one  by  the  law,  and  the  other  by  testament 
And  although  our  law  does  not  allow  in  the  country  districts,  that  the 
same  person  should  die  both  testate  and  intestate  at  the  same  time,  L  7, 
ff.  de  regtUis  juris  (D.  50.  16.),  that,  it  is  agreed,  can  only  be  so  held  by 
looking  to  the  beginning ;  for  as  it  is  not  new  that  it  afterwards  can  be  so 
that  a  person  was  partly  testate  and  partly  intestate,  and  that  part  of  the 
estate  remained  with  the  testament,  and  the  other  part  ceded  to  the 
legal  heir,  and  that  he  was  himself  considered  as  the  legal  heir  in 
respect  of  that  part,  as  is  manifest  from  /.  nam  etsi  15,  in  fine  ff.  de  inoff, 
teatam,  (D.  5.  2.),  it  would  be  in  vain  to  except  as  iad,L  15,  that  this 
had  happened  not  by  transaction,  but  by  judgment ;  for  transaction 
would  then  have  a  greater  authority  than  res  judicatay  L  2,  ff,  de  jure" 
jurando  I.  non  minor,  20.  C.  h.  i,  (2.  4.),  and  an  inheritance  is  not  any 
more  transferred  by  sentence  than  by  pact  or  transaction ;  but  just  as  in 
d.  I.  15,  the  inheritance  was  declared  to  be  partly  acquired  by  testament 
and  partly  by  law,  so  also  it  is  declared  in  our  case  by  transaction. 
Nor  is  it  unusual  to  find  in  other  branches  of  the  law  also  that  rights 
which  are  at  yariance  with  each  other,  yet  unite  in  the  same  person 
on  account  of  their  uncertainty,  as  for  instance  liberty  and  slavery 
(obsolete).  And  this  view  derives  the  more  force  from  this,  that  by  our 
modem  law  this  reason  of  heritancy  drawn  from  the  natural  conflict  of 
*'  testate  '*  and  '*  intestate  '*  entirely  ceases,  as  the  freedom  is  accorded  to 
each  one  of  dying  partly  intestate.  Nor  can  I  doubt  that  what  hns 
been  thus  said  as  to  creditors  being  able  to  sue  each  of  the  transacting 
parties  for  his  share,  may  be  extended  also  to  legatees,  according  to  the 
latest  principles  of  the  law ;  for  although  it  is  intimated  in  L 
imperatores  3,  ff.  h.  /.,  that  they  ought  to  sue  the  written  heir,  yet  that 
resulted  only  from  the  old  fundamental  principles  of  the  law  by  which 
the  legacies  could  only  be  given  by  testament,  nevertheless  they  could 
be  owned  by  one  who  was  intestate,  in  no  other  way  than  that  the  written 
heir  of  the  testament  could  be  compelled  to  pay  what  was  left  by  testa- 
ment, but  not  he  who  obtained  a  share  of  the  inheritance  by  the  title  of 
legal  heir,  and  by  law  ;  whence  it  is  said  that  those  *^  who  take  anything 
by  testament  ought  to  sue  the  written  heir."  But  since  it  was  allowed 
that  legacies  could  not  only  be  left  by  one  who  died  intestate,  but  also 
if  given  by  testament  must  be  given  by  the  legal  heir  when  the 
instituted  heir  repudiated,  novell.  1,  cap.  1,  2,  there  is  no  longer  any 
reason  why  legatees  should  be  separated  from  creditors,  but  that  they 
should  have  an  equal  right  with  creditors  of  proceeding  both  against  the 
legal  and  the  testamentary  heir,  especially  when  they  themselves,  by  a 
quasi  contract,  namely  the  adiation  of  the  inheritance,  become  creditors 
of  the  written  and  the  legal  heir,  for  the  delivery  of  the  legacy. 
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28.  Another  effect  of  transaction  is  that  it  has  such  force,  in  favonr  of 
settled  lawsuits,  that  neither  can  causes  which  have  been  thus  ended  be 
resuscitated  by  imperial  rescript,  Z.  cauma  16.  C.  h.  t.  (0.  2.  4.),  nor 
ought  what  is  done  by  transaction  to  be  recalled  on  account  of 
instruments  "newly  discovered,"  Z.  suh prmtextu  19.  I.  29.  C,  h,  t.  (2.  4.), 
since  neither  are  judgments  to  be  weakened  on  that  ground :  I.  mib  specie 
4.  G,  derejud.  (C.  7.  52.).  Peregrinus  de  fideicommissts,  art,  52.  num,  99, 
100.  Ant.  Faber,  Cod.  libr.  2.  tit.  4.  d^fin.  13.  et  tit.  21.  defin.  2.  Hugo 
Chotius  manuduct.  adjurisprud.  Holl.  lihr.  3.  cap.  4.  num.  uU.  Badelaniius 
Curim  Ultraject.  deds.  102.  num.  4.  et  seqq. ;  adde  Sfortiam  Oddum  de 
restitutione  part  2.  qumst.  73.  Nor,  if  it  be  afterwards  proved  that  there 
had  been  no  ''  cause "  for  the  transaction,  and  that  that  which  was 
compromised  was  undue  :  because  when  a  lawsuit  existed  or  was 
imminent,  the  very  recession  from  the  suit  seems  to  be  the  "  cause  :  "  I. 
in  summa  65,  §  et  quidem  l,ff.de  transact.  (D.  2.  15.)  I.  nee  intentio  23. 
C.  h.  t.  arg.  I.  si  dtra  2  C.  de  condic.  indehit.  (0. 4.  5.)  I.  si  non  6  C.  de  juris  et 
facii  ignoran.  (C.  1.  18)  Z.  si  transactionis  11  C.  de  non  numeratse  pecun. 
(G.  4.  30.)  But  if  the  fraud  of  the  adversary  have  appeared  in  the 
compromising,  it  may  be  shown  in  any  way,  whether  by  new  instruments 
or  any  other  mode  of  proof,  if  there  have  been  a  *'  suppression  of 
documents  "  by  the  adversary,  or  a  manifest  calumny  or  just  fear :  or  if 
the  compromise  appear  to  be  solemnised  with  false  instruments  ;  or 
have  happened  by  an  error  of  calculation ;  then  equity  demands  that 
loss  be  averted  from  him  who  is  circumvented  by  a  rescission  of  the 
transaction,  unless  the  compromise  were  as  to  the  error  in  the 
calculation  itself.  I.  qui  cum  tutoribus  9,  §  qui  per  fallaciam  2,  jf.  h.  t. 
(D.  2.  15.)  in  summa  65,  §  et  quidem  1.  ff.  de  condict.  indeh.  (D.  12. 
15.)  Z.  actione  4,  I.  interposita  18,  suh  prmtextu  19,  Z.  pen.  C.  h.  t, 
I.  unica  C,  de  errore  calculi  (C.  2.  5.)  And  this  is  so  lest  other- 
wise sordid  extortioners,  interdicted  by  law,  should  be  favoured :  Z.  1,  §  3, 
ff.  de  calwmniatnT.  (D.  8.  6.)  Papon,  libr.  16.  tit.  3.  in  appendice  arrest.  3. 
Ant.  Faher,  Cod.  d.  libr.  2.  tit.  4.  defin.  13.  Hugo  Orotius  inter  Bespons. 
Ictor.  Holland,  part  3,  vol.  2,  Consil.  304,  revera  204.  num.  1,  2. 
Peregrinus  de  fideicom.  art.  32.  num.  201.  Stockmans,  Curias  Brabant 
deds.  137. 

24.  But  if  there  be  no  concurring  fraud  or  chicane  (calumnia)  of  the 
adversary  and  yet  enormous  loss,  over  the  half,  happen  by  the 
compromise,  our  law  does  not  allow  that  the  compromise  shall  be 
rescinded  on  that  account  alone ;  nay,  not  even  when  a  fourfold  greater 
amount  of  debt  be  proved  will  the  transaction  be  weakened :  Z.  Ludus 
Titius  78,  §  uU.ff.  ad  Senatuscons.  Trebell.  (D.  36.  1.)  :  nay  not  even  if  it 
is  proved  that  no  debt  at  all  eidsted  at  the  time  of  the  transaction  ;  for 
surely  there  was  always  a  sufficient  "  cause  "  for  the  "  giving  "  (daiio), 
viz.  that  thereafter  there  should  be  a  departing  from  or  abstiuning  from* 
the  suit,  according  to  what  has  been  said  before  :  Z.  23,  C.  h.  t.  (0.  2. 4.)  Z. 
in  summa  65,  §  et  quidem.  1,  ff.  de  condict.  indeH.  (D.  12.   15.)     On  this 
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ground  the  recovery  of  what  is  nndulj  paid  is  not  allowed  in  those 
cases  in  which,  on  account  of  denial  made,  the  suit  grew  two-fold ;  if 
when  sued  for  the  douhle  amount  you  pay  the  single  amount.  There 
then  appears  to  be  a  compromiee  as  to  the  otherwise  inevitable 
rendition  of  the  two-fold  amount  inevitable  by  reason  of  the  **  denial : " 

1,  ulL  Instil,  de  cbligat,  ex  quaai  contracia  (I.  8.  27.)  Add  to  this,  that  as 
a  doubtful  matter  was  requisite  at  the  time  of  the  transaction,  and  there 
cannot  be  a  compromise  as  to  a  thing  which  is  certain,  it  cannot  with 
sufficient  eptness  be  said  what  at  that  time  the  single  amount  was,  the 
uncertain  issue  of  the  suit  not  admitting  any  certain  estimation ;  thus, 
then,  no  loss  beyond  the  half  can  be  rightly  conceived  :  and  that  is  at 
all  events  necessary,  that  there  may  be  room  for  a  rescission  on  account 
of  enormous  loss :  I.  n  voluntate  8,  in  fine  Cod,  de  rescinden,  vendU. 
(C.  18.  5.)  Lastly,  as  neither  an  '*  oath  "  nor  a  '^  sentence  "  is  rescinded 
on  account  of  lesion  only,  neither  is  it  admitted  in  a  compromise,  whose 
force  is  not  less  than,  but  is  equal  to,  an  "  oath  "  and  a  "judgment."  /. 
non  erit  5,  §  dato  2,  ff.  de  jurefurando  (D.  12.  2.)  §  11.  Inslit.  de  action. 
(L  4.  6.)  I.  res  judicata  2  Cod.  de  re  judicat.  (0.  7.  52.)  joined  to  /.  2.  ff.  de 
jurejur.  (D.  12.  2.)  I.  non  minorem  20  C  h.  t.  (0.  2.  4.)  LI  C.  de  condict. 
indeh.  (0.  4.  5.)  Peregrinus  de  fideicommissis.  art.  52.  num.  102- 
BadelantiiLS  Curise  Ultrajectinm  decis,  102.  num.  13,  14.     Andr,  Gayl.  libr. 

2.  observ.  70.  Tyraquellua  de  retract,  gentil.  §  24.  glass,  unic.  num.  4.  Ant. 
Faher,  Cod.  libr.  2.  tit.  21.  defin.  4.  Ant.  Matthseus  de  dbligat.  disp.  6.  thes.  19. 
StockmanSj  Curies  Brahantinss  decis.  137.  Vinnius,  illustr.  qusest.  libr.  I. 
cap.  57  et  de  transact,  cap.  8.  num.  11,  12,  13.  It  is  in  vain  that  the 
opposite  opinion  is  laboured  for.  Fa^^hinseus^  libr.  2.  contr.  cap.  26. 
Carpzovius  de  fin,  Forens.  part  2.  constit.  34.  def.  4.  Berlicldus,  part  2. 
conclus.  42.  num.  3  et  seqq.  and  others  there  cited.  For  no  defence  for 
their  opinion  is  to  be  found  in  I.  si  superstite  bC.de  dole  (C.  2.  21.), 
which  does  not  treat  of  '^  enormous  loss,"  but  of  loss  arising  out  of  the 
fraud  of  a  father ;  the  title  under  which  the  said  I.  5  is  contained  makes 
this  probable,  and  the  words  of  the  law  msmifcstly  show  this  as  they 
deny  the  action  of  fraud,  not  on  account  of  the  absence  of  fraud,  but 
rather  on  account  of  the  feeling  of  respect  due  to  a  father ;  which  respect, 
even  where  fraud  was  most  manifest,  would  not  allow  the  de&matory 
action  of  fraud  to  be  brought  by  a  daughter  against  her  parent,  but,  instead 
thereof,  a  verbally-moderated  action  in  factum  (i.e.  accommodated  to 
the  particular  facts  of  the  case,  d.  I.  h.junct.  I.  non  debet  11,  §  1,^.  de  dole 
(D.  4.  3.)  Nor  does  it  help  that  the  lesion  itself  includes  fraud,  I.  si 
quis  mancipiis  17,  §  proculus^,ff.  de  instit.  act,  (D.  14.  3.),  for  this  reasou, 
that  that  fraud  does  not  flow  "  from  design  "  (ex  proposito),  but  only 
'<  from  the  fact "  (ea;  re\  as  they  commonly  Bay :  nor  is  the  comparison 
made  in  I.  si  quis  cum  aliter  SS^ff.  de  verbor.  obligat.  D.  45  1.)  in  respect  of 
all  things  done,  nor  as  to  things  of  every  kind,  but  only  in  certain  kinds 
of  fraud  and  lesion  by  design.  Certainly  not  as  to  those  in  which  an 
agreement  was  interposed  as  to  an  uncertain  or  doubtful  matter,  and  it 
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afterwards  appears  that  at  the  time  of  agreement,  not  oven  the  half  was 
due,  which  by  virtue  of  that  subsequent  agreement  was  to  be  given. 
For  it  is  not  to  be  supposed  that  any  one  acted  fraudulently  if  he  sue  on 
an  agreement  which  was  bond  fide  entered  into  from  the  beginning  as  to 
an  uncertain  matter :  this  is  manifest  from  the  *'  oath  '*  offered  to  the 
plaintiff  by  the  defendant,  for  if  the  plaintiff  takes  the  oath  proffered 
to  him  by  the  defendant,  he  proceeds  (cigit)  rightly  as  to  that  which  he 
swore  was  owing,  although  afterwards  he  who  had  offered  the  oath  to  the 
plaintiff  can  prove  that  nothing  was  really  duo ;  for  there  can  be  no 
question  of  perjury,  when  he  who  swears  is  without  fraud  at  the  time  of 
the  oath  offered  and  taken,  §  item  si  guis  11  Inst.de  action.  (L  4.  6.) 
He  who  swears,  claims,  not  because  it  was  formerly  due,  but  because  it 
began  to  be  due  by  the  agreement  which  is  contained  in  the  proffer  of 
the  oath ;  since  the  defendant  offering  it  to  the  plaintiff  is  understood 
to  have  promised  that  he  will  pay,  if  the  plaintiff  will  swear  that  what 
is  sued  for  is  owed:  and  therefore  he  ought  only  to  impute  it  to 
himself  that  he  wished  to  be  bound  by  such  an  obligation :  as  is  laid  down 
tit.  de  jurejurando,  num.  25  (tit  12.  2.),  and  the  same  thing  which  obtains 
in  respect  of- an  "  oath  "  must  also  be  taken  in  respect  of  a  compromise, 
for  these  two  are  equal  in  effect :  l.  2.  U  admonendi  31,^.  de  jurejurando 
(D.  12.  2.)  For  ho  who  sues  on  a  compromise  does  not  sue  because 
something  was  due  before,  but  because  the  adversary  promised  that  he 
would  give,  provided  the  other  desisted  from  the  farther  lawsuit,  and 
therefore  it  is  not  even  to  be  inquired  from  what  lawsuit  the  plaintiff 
desisted,  whether  a  just  or  an  unjust  one,  but  only  this  is  to  be  asked, 
whether  the  condition  of  the  obligation  has  been  performed,  or  whether 
he  desisted  from  the  suit  who,  under  condition  of  desisting  from  the 
suit,  had  bond  fide  founded  a  right  of  obligation.  For  the  whole 
"  cause"  of  "giving "  and  "  promising,"  in  the  compromise,  is  the  suit 
and  the  abstaining  from  such  suit,  or,  as  Paulus  says,  "the  very 
receding  from  the  suit,"  seems  to  be  the  "  cause  "  of  the  "  giving  "  or  the 
promising :  I.  in  9umma  65,  §  et  quidem  l^ff.  de  condict.  indehiti  (D.  12. 15.) 
If  a  compromise  has  been  interposed,  and  either  party  is  unwilling  to 
keep  it,  then  if  it  have  been  entered  into  by  nude  pact,  only  an  exception 
could  compete  by  the  Boman  law,  but  bt  oub  law,  according  to  the 
principles  laid  down  in  the  preceding  title  (Bk.  2.  15),  an  action  would 
not  be  denied  any  more  than  it  would  be  denied  where,  by  the  principles 
of  the  civil  law,  it  had  been  strengthened  by  a  "  stipulation,"  a  "  giving  " 
(datione),  and  thus  by  an  innominate  contract ;  in  which  case  it  is  known 
that  an  action  is  given  on  the  stipulation  and  on  certain  prescribed 
words :  L  cum  nota  6,  cum  prsaponas  17,  sive  apud  28,  I.  m  pro  fundo,  33 
C.  h,  L  (2.  4.)  And  if  it  were  strengthened  by  oath,  he  would,  in  various 
ways,  be  held  thereto,  who,  being  a  major,  was  unwilling  to  stand  by  the 
compromise  sworn  to :  L  si  quia  major  41.  C.  K  t.  If  a  penalty  have 
been  added,  the  adversary  can  exact  the  penalty  from  the  refractory 
party  delaying  to  fulfil  the  conditions  of  the  transaction,  or  ho  can 
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recover  what  was  giycn  in  the  name  of  the  oompromise,  and  thus  can 
proceed  on  a  wholly  new  cause,  jast  as  if  there  were  no  agreement  made. 
I.  si  diversa  14.  L  promissis  37. 2.  40  D,  h.  t,  (C.  2.  4).  If  the  oompromise 
be  entered  into  both  by  the  religious  obligation  of  an  oath,  and  at  the 
same  time  by  a  penal  stipulation,  he  rightly  seeks  both  the  penalty  and 
at  the  same  time  the  fulfilment  of  the  compromise,  on  pain  of  perjury. 
I.  8%  quia  major  41.  C.  h.  L  (2.  4.) :  this  also  obtains  if  a  penal  stipulation 
has  been  so  added  to  a  compromise  not  sworn  to,  as  this  '*  if  any  one 
go  against  what  was  promised,  the  pact  remaining  valid,  the  penalty 
will  be  awarded : "  L  pen.  ff.  h,  L  Confer  Vinnius  de  transaction,  cap.  2. 
For  the  fulfilment  of  the  compromise,  you  can  proceed  during  the 
whole  of  thirty  years,  from  the  time  when  the  compromise  was  inter- 
posed :  since,  on  general  principles  of  law,  actions  thence  arising,  like 
personal  actions,  do  not  extinguish,  unless  by  a  prescription  of  thirty 
years :  I.  8tetU  3  God.  de  prcBScript.  30.  vel  40  annorum  (C.  7.  39).  Begpant, 
Icior.  Roll,  part  2.  consil.  266.  As,  howeyer,  an  election  once  made  seems 
to  prejudice  one,  so  when  an  action  for  fulfilment  has  been  begun,  there 
is  no  power  of  recovering  the  penalty  or  of  resiling  from  the  tranaaotion  ; 
and  vice  versa :  L  ubi  pactum  40  in  verbis,  before  the  cognition  of  the 
cause  C.  h.  t.  (2.  4.)  arg.  I.  post  diem  7  ff.  de  lege  commissaria :  Martaj 
digest,  jur.  noviss,  torn.  3,  tit.  transaction  cap.  32. 
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BOOK  III.    TIT.  I. 


ON  PLEADING  FOR. 


SUMMARY. 


L  One  pleads  fer  oneeelf  or  for  another.  In  the  older  Gonrts  of  Holland,  eren,  one 
oonld  appear  for  oneself.  The  office  of  Adyooate  is  a  praiseworthy,  noble 
office,  and  "  gowned  warfare "  as  hononrable  as  warfare  in  the  field.  Voet 
cites  passages  in  proof,  and  shows  that  advocacy  is  not  derogatory  to  the 
nobility,  as  some  have  wrongly  thought 

2.  All  non-prohibited  persons  can  plead.     Prohibited   were:    a,    minors  nnder 

seventeen ;  h,  infamoos  persons ;  e,  women ;  d,  the  blind ;  6,  patron  pacters 
for,  a  share  of  suits.  /,  Prohibition  in  one  place  or  Goort  does  not  ope- 
rate in  another,  unless  disgrace  follows  everywhere.  Kowadatb  religious 
differences  no  bar,  but  priests  not  admitted  unless  renounce  sacred  office. 
Prohibited  parties  cannot  plead,  even  if  no  objection  taken  by  opponent.  If 
the  Judge,  however,  does  not  prohibit,  what  follows  on  their  pleading  is  valid. 
Even  prohibited  persons  can  plead  when  filling  some  necessary  office,  e.g. 
tutors  or  curators. 
This  section  details  certain  restrictions  on  advocacy  now  abolished ;  except — 

3.  That  Judges  cannot  advocate  the  causes  on  which  they  are  to  adjudicate. 

4.  It  is  a  moot  point  whether,  after  becoming  acquainted  with  your  client's  case  and 

finding  it  dishonourable,  and  yon  abandon  it,  you  can  espouse  the  other  side. 
Yoet,  while  freely  conceding  the  liberty  and  necessity  of  a  free  change  of 
view,  when  reason  leads  us  to  it,  thinks  an  advocate  should  not  espouse 
the  other  side,  especially  if  other  clever  advocates  are  numerous.  If  a 
magistrate  imposes  the  duty  it  is  different ;  or  if  some  office,  e.g,  tutor,  bring 
the  necessity. 

5.  Pleading  against  the  edict  is  punished  by  a  fine. 

6.  In  olden  times  legal  assistance  was  unremunerated.     Then  the  Boman  law 

allowed  it,  according  to  circumstances  and  up  to  a  certain  maximum  (equalling 
say  £88  10s.  in  Boman  coin).  Nowadays  it  varies  according  to  local  Oourt 
custom,  and  under  taxation.  Is  due  and  recoverable  even  though  not 
promised.  Neither  advocate,  nor  attorneys,  nor  those  similarly  situated  can, 
however,  retain  the  suit-documents  for  fees,  except  for  expenses  incurred  on 
such  documents.  Nor  have  they  a  right  of  preference  over  other  creditors ; 
they  are  not  hired  servants.  They  cannot  recover  after  two  years  from  the 
en<Ung  of  the  suit,  uidess  they  have  the  client's  own  written  acknowledgment 
or  a  confession.  Birr  Vobt  adds  that  this  biennial  prescription  is  hardly 
observed  in  practice,  although  founded  on  the  express  edict  of  Charles  V. 

2  G  2     ' 
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and  fortified  in  his  time  by  a  recent  decision  of  the  ITltrajectine  Courts,  cited 
by  Wesel. 

7.  Not  only  can  you  recoTcr  fees  when  acting  for  others  only,  but  also  when  you  act 

for  yourself  jointly  with  others;  you  can  then  recover  proportionately  from 
your  partners.  For  neither  equity  nor  reason  require  you  to  n^lect  your 
own  afifiGkirs  for  others,  your  partners,  or  relatives.  Yoet  has  ho  doubt  that  a 
victorious  advocate,  advocating  his  own  suit,  can  recover  his  own  fees  amonfi: 
his  costs ;  and  that  an  advocate's  fees  can  be  recovered  from  the  defeated  party, 
even  though  such  advocate  had  in  the  first  instance  acted  as  a  friend  or 
relative,  and  intended  to  charge  nothing.  But  Yoet  adds  that  many  disagree 
with  him,  and  think  that  an  advocate  cannot  recover  for  his  own  work; 
among  others  Ghiil  thinks  so. 

8.  When  an  annual  fee  is  fixed  and  &e  advocate  die  in  the  middle  of  the  year,  his 

heirs  recover  the  whole  amount,  or  retain  it  if  paid.  Yoet  says  this  is  modem 
law  too,  though  the  Belgio^nd  Gallic  commentators  differ,  holding  there 
should  be  an  apportionment.  Hence  a  known  practice  in  many  cases  only  to 
pay  for  the  quarter  during  which  the  death  took  place. 

9.  Advocates  appear  in  civil  and  commercial  cases,  first  taking  the  "oath  of 

calumny,"  i.e.  not  to  act  unjustly  or  dishonourably  in  any  respect, 

10.  If  advocates  lose  or  betray  cases  by  manifest  fraud  and  malice,  they  are  liable  to 

an  action  or  can  be  extraordinarily  punished  for  collusion.  But  scaacelt, 
says  Yoet,  for  unskilfulness  or  error  of  law  or  fact  Even  Judges  are  uot 
NOWADATs  liable  for  unskllfiilness.  The  client  must  correct  within  three  days 
if  present,  and  not  acquiesce  in  judgment,  if  absent.  But  nowadays  there  is 
no  limit  of  three  days;  the  client  can  correct  at  any  time  before  contestation 
of  suit;  after  it  he  must  be  restituted  in  integrum,  unless  the  correction  be 
on  the  same  day,  &o. 

11.  Advocates  are  assigned  by  the  Court  to  those  who  for  good  reason  cannot 

procure  them.  Such  advocates  are  bound  to  take  up  the  case  or  be  barred 
for  pleading,  except  they  show  cause.  Nowadays  such  assignment  is  only  for 
poverty ;  and  the  juniors  are  so  assigned,  the  Judge  taking  care  the  cause  is 
not  prejudiced.  Only  two  counsel  can  plead  on  same  side,  but  more  may 
advise.  Where  number  on  roll  is  small  one  party  cannot  exhaust  it  all  on 
his  own  side. 

12.  An  advocatte  can  neither  withdraw  from  a  just  cause  nor  Court  practice.    It  is 

forbidden  to  agree  for  payment  oiT  victory  only,  for  though  this  cannot  be  said 
to  be  a  covenant  for  the  share  of  suit,  it  is  equally  lowering  to  an  advocate's 
dignity. 

1.  They  are  said  to  ** plead  for"  (jpoattdare)  who  set  forth  their 
own  strong  wish  (destderium),  or  the  strong  wish  of  their  friends, 
or  who  contradict  the  strong  wish  of  a  third  person,  before  him  who 
presides  with  jnrisdictioti :  I.  1,  §  poatulare^  2,  ff.  h.  t  (8.  1),  even 
sometimes  before  petty  judges  (judicea  pedarei)^  bat  improperly :  1, 1, 
§  removet,  6,  ff.  h.  i.  A  person  thns  pleads  either  for  himself  or  for 
another.  Just  as  the  Roman  law  permitted  one  to  plead  for  oneself,  so 
also  it  is  clear  it  was  heretofore  allowed  to  individuals  to  do  so  in  the 
Court  of  Holland — see  the  great  priyilege  conceded  to  Mary  of 
Burgundy  by  the  Hollanders,  14  March,  1476 :  Placaai  Bk,  voL  2, 
p.  661  in  med.  Those  who  plead  for  others  are  called  "  advocates," 
patrons  of  causes  or  orators,  and  are  said  **  to  stand  by  "  (cidesge)  the 
litigants,  just  as  the  magistrates^  '<  preside "  (prso'^sse)  in  declaring 
right,  as  remarked  by  JBnMumtW,  AntiguiU  lib,  1,  cap.  20.     They  engage 
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in  a  laudable  and  neoeesaiy  daty  of  life,  and  onght  to  be  rewarded  with 
distinguished  rewards  and  privileges  on  that  aoconnt.  Vide  L  laudahilef 
4,  et  tot,  tit.  Cod.  de  advocat.  divers,  judicum  (0.  2.  8.),  et  tot.  tit,  C.  de 
advocai.  divers,  judiciorum  {G.  id.^.  These  are  they,  according  to  the 
Constitution  of  the  Emperors  Leo  and  Anthemius,  who,  while  they  re* 
move  the  ambiguous  fates  of  '*  causes,"  and  bj  the  power  of  their  defence 
often  establish  what  has  "lapsed"  in  public  and  private  things,  refresh 
the  wearied,  and  do  not  the  less  serve  the  human  race  than  if  they  saved 
their  country  and  their  parents  by  wars  and  wounds.  For  (say  the 
Emperors)  we  do  not  consider  that  they  only  fight  for  our  Empire  who 
strive  with  sword  and  shield  and  breastplate,  but  so  do  also  the 
advocates,  for  they  battle  the  causes  of  their  patrons,  trusting  to  the 
protection  of  a  glorious  voice;  they  defend  the  hope,  the  life,  the 
descendants  of  those  who  are  struggling :  Z.  advocate  14.  C.  de  advocat, 
divers,  judiciorum  (G.  2.  8.).  Let  there  therefore  vanish  that  more  im- 
prudent opinion  of  some  who  think  that  the  honourable  duty  of 
advocacy  works  prejudice  to  the  nobility  won  by  the  bravery  of  our 
forefathers,  and  that  it  is  not  with  due  honour  that  we  display  in  our 
entrance-halls  the  smoke-worn  images  of  our  ancestors  and  the  ^miliani 
striding  on  the  chariots,  while  near  by  stands  a  large  crowd  interro- 
gating us  as  with  client-right,  as  if  it  be  a  dishonour  imitating  the 
examples  of  our  fathers  and  our  forefathers,  not  only  by  the  arts  of 
war,  but  by  advocacy,  to  advance  to  that  height  of  renown  whence  very 
often  our  ancestors  transmitted  to  their  descendants  the  splendour  of 
illustrious  forefathers.  Or  as  if  it  were  to  be  avoided  as  a  vice  that 
one  should  wish  to  distinguish  himself  by  his  own  merits;  and  not 
merely  the  merits  of  another.  It  certainly  seemed  otherwise  to  the 
olden  Eomans;  and  otherwise  also  does  the  study  so  very  greatly 
expended  on  this  art  by  the  most  eminent  men  point  us,  adorned  by 
the  praises  of  the  Boman  writers ;  otherwise  also  tends  that  even  till 
nowadays,  and  oft-repeated,  rebuke  of  Quintus  Mucins  to  Servius,  viz. 
that "  it  was  disgraceful  to  a  patrician,  a  nobleman,  and  an  orator  of 
causes,  not  to  know  the  law  in  which  he  practised : "  c.  2,  §  Servius; 
43,  ff,  de  orig.  juris  (1.  2.).  And  if  no  one  deny  that  praiseworthy  is  the 
work  of  them  who  diligently  labour  to  increase  the  richest  stores  gathered 
by  their  ancestors  and  tra^nsmitted  to  them,  as  greatly  will  he  err  who 
thinks  it  indecorous  to  add  his  own  contribution  to  the  glory  won  by 
our  ancestors  by  excelling  in  deeds  of  "gowned  warfare."  Tide 
Tyroquellas  de  noUlitatey  cap,  27  ;  Zypseus  notit.  juris.  Belg,  libr.  1.  tit, 
de  postulande  versa  vnde,  dc,  and  my  oration^  as  to  the  duty  of  an  ad* 

vocate,  which  I  delivered  at as  an  inaugural  address. 

2.  All  could  plead  who  were  not  prohibited.  Slaves  were  wholly  pro- 
hibited, and  minors  below  seventeen  years  of  age;  but  one  who  had 
attained  that  number  of  complete  years  the  prsetor  allowed  ^'  to  pro- 
ceed" in  public,  as  of  tempered  years;  thus  at  that  age,  or  a  little 
older,   Nerva  is  said  as  a  boy  to  have  "responded  publicly:"  I.  1, 
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§  initium  8  ff,  h.  t  (D.  8. 1.).    Those  who  were  disgraced  {infamei)  were 
especially  interdicted  from  pleading  for  others ;  women  also,  on  aooonnt 
of  the  modesty  of  their  sex;  the  case  of  Oarfaoia  gave  rise  to  this 
prohibition,  or,  according  to  Valerius  Mazimns,  the  case  of  Afrania,  a 
woman  who  pleaded  most  dishonourably  and  immodestly.     The  blind 
also  were  forbidden,  being  nnable  to  see  and  respect  the  magisterial 
emblems  of  office  :/.!,§  secundo  loco^  5  ff.  h,  <.,  such  as  the  bundles 
of  sticks,  carried  as  symbols  of  the  punishment  of  eyil-doers  {f<uces\ 
the  axes  therein  inserted  (secure*),  the  magisterial  chair  {sella\  the 
gown  with  purple  border  worn  by  magistrates  (toga  prmtexia)^  as 
Brinontua  fully  treats  of  in  his  AnUguitieSj  lib.  3,  cap,  14.  15.      Those 
also  were  prohibited  who,  when  they  were  patrons  of  causes,  pacted  with 
their  clients  for  a  share  of  the  lawsuit,  or  those  to  whom,  for  other 
causes,  advocacy  in  courts  was  forbidden  :  {.  1, 1,  si  quis,  5 ;  C.h.  L;  L  61 
§  1,  {.  imperatar^  8,  L  q,  ff,  h.  t, ;  ^.  1,  §  pen,  ff,  de  offic.  pmefecii  wfbi 
(B.  1.  12.).    If,  however,  there  is  a  prohibition  to  practise  in  one  place, 
by  the  decree  of  one  presiding  magistrate,  it  does  not  prevent  pleading 
in  another  place,  or  before  another  judge,  provided  there  do  not  accom- 
pany the  prohibition  following  such  a  brand  of  infamy  that  it  even  follows 
one  practising  elsewhere,  according  to  what  is  laid  down  in  the  following 
title  (3.  2.) :  I,  ex  ea  causa,  9.  ff,  h,  t,  arg, ;  I,  relegalarum  7,  §  in- 
terdecere  10,  ff,  de  interdectes  et  rdegcUes  (D.  48.  22.).     The  Christian 
emperors  deprived  heretics,  Jews,  pagans,  and  all  others  not  imbued 
with  the  mysteries  of  a  pure  Christian  religion  from  the  right  of  plead- 
ing :  I.  uU,  C,  h,  t,  (C.  2.  6.).     And  although  it  is  perfectly  clear  that 
NOWADAYS  such  disscut  among  Christians  in  the  fundamental  or  other 
heads  of  belief  does  not  exclude  any  one  from  Court  practice,  nor  take 
away  the  right  to  give  clients  protection,  yet  if  any  one  has  elsewhere 
obtained  liberty  of  thus  legally  "  responding,"  or  has  been  clothed  with 
the  highest  juridical  honours,  and  becomes  by  oath  a  defender  of  the 
pontifical  priesthood,  he  is  not  to  be  admitted  to  practice  unless  he 
have  renounced  that  office  and  been  freed  from  it :  Pla^iaat  of  HoUandy 
12  March,  1591  and  ^595,  vol,  1,  Placaat  Boek,p,  228.     By  virtue  of 
that  decree  I  remember  that  when  a  certain  person  made  application  to  a 
Court  of  Holland  to  be  admitted,  he  was  refused  admission,  but  having 
obtained  honours  in  an  XJltrajectine  university  he  was  admitted  ;  he  still 
remains  a  living  member  of  that  university,  and  witness  to  this.     All 
those  mentioned  are  to  be  repelled,  even  if  their  opponents  have  not 
objected  to  their  advocacy,  but  it  were  open  to  them  to  plead,  quos 
prohibit,  7.  ff.  h,  t.,  for  they  are  not  excluded  out  of  favour  to  the 
adversary,  but  more  on  account  of  the  reverence  due  to  the  judge  and  on 
account  of  their  own  indignity,  lest  the  authority  of  the  pnetor  should  be 
shaken  by  the  foolish  altercations  of  sordid  men.      But  if  neither  the 
adversary  have  opposed  their  right,  nor  the  judge  have  removed  those 
prohibited  from  pleading,  what  is  acquired  by  their  advocacy  is  not  void : 
JUiusfamilias,  8,  §  veteta/ni,  2,  ff.  de  procurat,  (D.  3.  8.) ;  I.  iia  demum.  13, 
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(7.  diB  procuraL  (0.  2. 18.).  As  thoee,  howeyer,  who  are  even  otherwise 
prohibited  rightly  proceed  to  plead  when  they  fill  some  neoeasary  office, 
withont  thereby  offending  the  prtetorian  interdict,  {.  puie  auiem,  6. 
ff.  h.  Ly  for  that  reaaon  especially  has  it  seemed  fair  and  eqaitaUe  that 
even  infamous  persons  should  be  heard,  when  they  fill  the  office  of 
tutors  or  curators,  when  they  plead  for  those  for  whom  they  are  thus 
tutors  or  curators :  2.  1,  §  removei,  6  propefin.  ff.  h,  t 

d.  This  section  details  certain  restrictions  on  advocacy  now  obsolete ; 
except  that  Judges  cannot  advocate  the  causes  on  which  they  are  to 
adjudicate :  I  quisquU  6.  C,  h.  t ;  ItUroduct.  Our.  Holland,  art.  231 ; 
Curim  SuprenuBf  art,  13,  etc. 

4.  But  whether  he  who  first  gave  his  services  to  one  side,  and  has 

learnt  to  know  his  case  and  arguments,  but  abandons  it  because  it  is  not 

supported  by  justice,  can  espouse  the  opposite  cause,  as  being  the  more 

just,  is  a  point  of  doubt.     Those  who  think  it  permissible  say  that  it 

is  the  duty  of  a  wise  man  to  remould  his  advice  so  as  to  become  better : 

that  it  is  a  mark  of  candour  to  change  his  own  view  for  the  Papinian's, 

and  to  be  led  to  the  opposite  opinion  by  the  stronger  balances  of 

reason,    according    to   L   8%  venditor  6,   §  1.  ^.   de  serv.   eocportandia 

(D.  18.  7.),  that  often  many  points  are  dissimulated  and  feigned,  that 

proceedings  are  instituted  by  those  who  come  first  into  the  cause, 

composed  of  false  allegations,  and  that  when  the  falsehood  of  them  is 

detected,  a  lover  of  justice  cannot  leave  the  adversary.      That  thus 

even  a  praBtor  often  revokes  that  which  by  his  first  interlocutory  decree 

he  had  ordered  or  forbidden,  and  cancels  by  a  contrary  final  sentence, 

I.  quodjuesit  14.^.  de  re  judicata^  and  that  it  has  been  laid  down  that 

a  tutor  is  not  prohibited  from  standing  by  his  ward  in  a  matter  in 

which,  as  an  advocate,  he  had  been  against  his  (the  ward*s)  father: 

/.  ult.  ff,  h.  t.    But  though  it  be  true,  as  I  fbeelt  oongbde,  that  it  is  the 

part  of  a  prudent  man  to  approve  of  the  better  course  when  he  sees  it, 

and  to  reject  the  worse,  and  that  the  necessity  to  do  this  imposes  on  a 

patron  of  causes  solemn  oath  of  calumny,  which  bids  him  as  soon  as 

possible  abandon  a  suit  which,  as  the  contest  proceeds,  he  finds  out 

to  be  a  dishonest  one,  and  destitute  of  right  and  truth :   /.   rem  non 

novam  14,  §  patroni.  lC.de  judiciis  (0.  3.  1.),  yet  I  do  not  think  it 

sufficiently  consistent  with  the  honour  and  propriety  of  an  advocate,  nor 

to  put  him  indeed  beyond  the  stain  of  being  led  hy  sordid  gain,  that  in 

a,  as  it  were,  betraying  manner  he  should  render  assistance  to  the 

adversary,  and  turn,  perchance,  the  revealed  secrets  of  his  former  client 

into  that  client^s  very  destruction  and  oppression.    Especially  if  there 

be  an  abundance  of  other  very  clever  men,  and  there  be  no  fear  that 

truth  or  justice  will  be  prejudiced  by  the  neglected  defence  of  a  juster 

cause.     Clearly,  if  by  the  interposed  authority  of  a  magistrate  any  one 

be  ordered  to  espouse  the  cause  of  his  adversary,  it  is  beyond  doubt 

that  you  will  rightly  extend  the  argument  from  the  case  of  a  prsBtor, 

fulfilling   that  neeesaary  duty,  to  the  case  of  an  advocate  changing 
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rides.  And  so  will  it  likewise  be  if  any  one  become  thns  bound,  not 
willingly,  but  in  a  tutorial  or  curatorial  capacity,  for  pitxnoting  the 
advantage  of  a  minor,  according  io  d.  L  tdt.  ff.  h.  L  Vide  Zoezm  ad 
Pand.  A.  t  num.  15 ;  Struviua  ad  Band.  h.  L  num.  10. 

5.  WhocTer  pleads  ^  against  the  provisions  of  the  edict "  is  punished 
extraordinarily  by  a  pecuniary  fine :  {.  1,  §  removed  6.  in  fine^  ff.  k.  i. 
Addel.placitum  Ordin.  EoUand.  1  AuguBte  1603 ;  IntitrwsL  Our.  HoUtmd. 
art.  231 ;  Instruct.  Our.  Supremm,  art.  11. 12.  13. 

6.  No  remuneration  (solarium)  was  of  old  allowed  to  ^*  orators  of 
causes"  for  tbeir  legal  assistance  (patrodnium)  rendered,  but  it 
gradually  became  the  practice,  according  to  the  Boman  law,  that  rid 
given  to  a  client  was  remunerated  with  a  *<  honorarium,"  aooording  to 
the  importance  of  the  suit  and  the  advocate's  eloquence,  and  the  custom 
of  the  Ck>urt  in  which  the  proceeding  was ;  on  condition,  however,  that 
in  no  suit  should  the  **  honorarium  "  (the  honorary  fee)  and  the  ^  pri- 
marium  "  (reward  for  yictory)  together  exceed  the  amount  of  a  hundred 
aurei  [an  aureus  equalled  25  denarii,  and  a  denarius  about  B^d.  Eng. : 
25  denarii  thus  equalling  17s.  8j^J.,  100  aurei  equalled  say  £88  lOi. ; 
and  then  allow  for  the  time. — Tbaitsl.]  :{.!,§  in  honorarHs^  10 ;  etvi 
cui  12;  ff.de  extraardin.  cognit.  (D.  50.  13.) ;  TadtuSy  Annal.  libr.  11,  cop. 
7,  in  fine.  But  now  it  is  more  fixed  according  to  the  labour  expended, 
according  to  the  prescribed  and  established  custom  of  each  Couxt ;  the 
amount  to  be  diminished,  if  necessary,  by  the  taxation  of  the  judges.  Nor 
does  it  matter  whether  the  reward  has  been  promised  or  not,  since  tho 
recovery  of  what  has  even  not  been  promised  is  allowed  to  advocates,  bjr 
means  of  an  extraordinary  proceeding :  I.  Divus  4.  ff.  de  extraord.  eogn. 
(D.  50.  18.).  But  they  could  not,  by  the  retention  of  the  suit  dooumenis, 
protect  themselves  for  the  recovery  of  the  fees,  neither  whether  they 
were  advocates  nor  attorneys  nor  others  similar  to  them,  and  to 
whom  the  like  reasons  were  in  this  respect  applicable :  Instrudu  Oitria 
Holland,  art.  80 ;  Curies  SupremcB^  art.  166 ;  UUrajedina^  tiL  ^  vas 
advocaten,  art.  11;  Brahantinm^  art.  22;  Flandricss^  art.  167.  But  if 
they  wish  to  retain  for  ''  expenses  made,"  that  retention  is  not  to  be 
denied,  according  to  the  common  law :  arg.  I.  ^tss  omnia  25  tn  finsj  d 
h  26  ff.  de  procuratorib.  (D.  8.  8).  Andr.  Gayl,  2t&r.  2,  ohservat.  12,  num.  5 ; 
Groenewegen  ad  d.  I.  25  et  26  /.  h.  t.  (8.  1.),  et  ad  I.  uU.  0.  eommodaii 
(4.  23).  Nor  can  they  arrogate  to  themselves  any  right  of  preference 
on  the  goods  of  the  debtor  over  his  other  creditors,  on  account  of 
such  fees,  for  no  such  privilege  is  anywhere  found  given  to  them  by 
law  ;  nor  can  they  be  put  on  the  footing  of  hired  servants :  vide  Carp' 
xoviuSf  defin.  forens.  pari  1,  tit.  28,  defin.  80 ;  Hartmann.  Pistor.  part  \ 
qusest.  8,  num.  ult. ;  Berlichius^  part  1,  condus.  practicab.  64,  num.  76. 
Nor  can  they  recover  after  two  years  (it  is  one  year  m  the  Instrudioni 
of  the  Court  of  Holland,  art.  82)  from  the  ending  or  interruption  of 
the  suit  in  which  they  acted  as  advocate  or  attorney,  unless  they  tie 
armed  with  the  client's  own  handwritten  acknowledgment  (chirogTapk\ 
or    by    a    confession    of    the    debt    in    any    other    way.    Still    this 
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preBcription  of  two  years  is  hardly  observed  in  practice  as  regards  the 
recovery  of  fees,  although  it  is  clearly  laid  down  by  the  perpetual  edict 
of  Charles  Y.  and  the  instructions  of  the  Oourts :  Edict,  perpetuum 
Car.  v.,  4  Oct.  1640,  art.  16 ;  Inatntct.  Cur.  Sup.  art.  165  ;  Cur.  UUraJect. 
tit.  4,  van  advocaten,  art.  10 ;  Cur.  BraharU.  art.  27,  and  was  repeated  in  a 
recent  decision  of  the  Ultrajectine  Courts  in  1669,  14  April,  art.  21. 
Vide  Abrah.  a  Wead,  comment,  ad.  noveUaa  Constitutumea  Uliraject.  d.  art. 
21.  num.  14,  et  multis  aeqq. 

7.  But  not  only  is  the  right  of  recovering  fees  competent  when  one 
has  simply  (plane)  acted  as  the  patron  of  others'  suits,  but  also  if  one 
has  expended  labour  and  industry  in  a  matter  common  to  himself 
and  to  others,  he  will  recover  proportionately  from  other  co-heirs  and 
partners  that  which  they  would  have  had  to  pay  if  he  had  given  his  aid, 
not  as  a  co-heir  or  consort,  but  as  a  stranger.  For  neither  does  equity 
nor  does  any  reason  demand  that  any  one  should  gratuitously  lend  his 
aid  i(0  the  lawsuits  of  others  (and  those  suits  which  are  common  to 
ourselves  and  others  are  partly  the  suits  of  others),  arg.  I.  S  quaere  12 ; 
ff.  quando  appell.  et  intra  quca  tempera;  I.  aervi  electione  6,  §  1.  2.  Jf. 
de  legatee  I.  (D.  30. 1),  when  he  is  in  the  inte^^  prevented  from  attend- 
ing to  his  own  af&irs :  Boeriuay  deda.  210,  num.  4 ;  Mynaingerua,  cent.  1, 
ohaervat.  2,  num.  uli. ;  Munnoa  de  Eacdbar  de  ratiocin  adnUniatrat.  cap.  27, 
num.  62 ;  Johan  Papon,  libr.  18,  tit.  2,  aaaert.  15,  in  fine.  Nay,  indeed,  if  an 
advocate  have  clearly  himself  conducted  his  own  suit,  and  his  opponent 
had  in  the  end  been  condemned  to  pay  him  the  costs  of  suit,  I  no  not  at 
ALL  DOUBT  that'such  advocate  would  reckon  in  his  costs  the  fees  due  to 
himself  for  his  work  done  in  his  own  suit,  just  as  much  as  if  he  had  lent 
his  aid  to  a  stranger ;  not  only  because,  while  he  was  busy  with  his  own 
suit,  he  had  to  neglect  and  refuse  other  suits,  thus  missing  the  rewards 
thence  obtained,  for  which  the  commentators  allow  a  recovery  of  the 
damage  done  and  of  "that  it  which  profiteth  him  " ;  but  most  of  all  lest 
there  should  otherwise  in  great  part  cause  the  penalty  for  ^  calumny  "  to 
be  imposed  on  those  litigating  rashly.  And  certainly  if  it  seem  just  that 
the  losing  party  can  be  summoned  by  the  victorious,  when  condemned  in 
costs,  to  pay  the  fees  due  to  the  victor's  advocate,  even  although  he  had 
wished  to  lend  his  aid  gratuitously  to  the  victor  on  account  of  the  ties 
of  friendship  or  of  blood,  and  the  victor  had  on  that  account  really  paid 
out  nothing :  Papon,  d.  libr.  18,  tit.  2,  aaaert.  14 ;  Coataliua,  ad  I.  79  ff.  de 
judidia  (5.  1.).  I  do  not  understand  why  in  the  present  case  also  the 
victorious  advocate  should  not  likewise  recover  the  reward  of  his  work, 
although^many  rather  incline  the  other  way,  and  think  that  an  advocate 
should  not  easily  recover  the  fees  for  work  done  in  his  own  case. 
Andr.  Gayl,  lib.  1,  obaerv.  151,  num.  16  et  aeqq.  MynaingenUy  cent.  1, 
obaerv.  2  ;  Papon,  d.  libr.  18,  tit.  2,  aaaert.  16  in  pr. 

8.  If  an  annual  remuneration  (retainer)  has  been  fixed  for  an  advocate, 
and  he  die  before  the  end  of  the  year,  not  only  do  his  heirs  retain 
the  whole  fee  already  paid,  since  it  was  not  his  fault  that  he  could  not 
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render  the  service,  1,  §  JHvut  Seventy  ^^fff*  ^  extraord.  eogn.  (50. 13); 
L  qui  operas,  S8,pr.  et  l,ff.  loeati  (19.  2);  but  ifaej  can  also  recover  it  if 
yet  unpaid :  for  since  it  has  so  been  laid  down  in  respect  of  the  fiso-adTOoate, 
much  more  ought  it  so  to  obtain  in  the  case  of  those  who  gave  their 
services  for  a  year  to  private  parties ;  lest  otherwise  the  fisc,  to  whom 
many  prerogatives  are  given,  should  be  in  a  worse  (?)  condition  than 
private  parties  not  clothed  with  the  advantages  of  any  particular  rights. 
That  this  should  be  laid  down  as  our  law  nowadays  you  will  deservedly 
think.  The  Boman  law  rule  is  approved  by  Mynsingerus^  cent,  3, 
dbeenr.  8  ;  Andr,  Oayl,  lib.  1,  observ,  44,  num.  12, 13 ;  Berlich.  eond.praeUc, 
part  1,  coneZtw.  9,  num.  78,  si  teqq^  and  other  authors  there  cited.  On 
the  other  hand,  the  Belgic  and  Gallic  commentators  argue  that  the 
honorarium  is  due  to  the  heirs  for  no  longer  than  that  proportionate 
time  which  the  advocate  lived;  because  both  the  giving  of  the  labour 
and  the  money  can  be  apportioned  :  arg,  I,  Sejo,  10,  ff.  de  annuis  hgatis 
(D.  33.  1);  Chrktineua,  vol.  6,  deda.  118,  num.  14,  et  seqq.;  Zypaeu8y 
notit.  Jur.  Belgici,  libr.  12,  de  dignitaitbua  veos.  honorarium,  and  other 
authorities  cited  by  Oroenewegen,  ad  d.  I.  15,  C.  de  advoc.  devers.  judidor. 
(2.  7).  And  thus  it  is  that,  with  respect  to  the  privileged  fees  of  very 
many  professors  and  public  speakers,  the  payment  is  only  made  for  that 
quarter  in  which  they  died,  according  to  the  very  well  known  practice. 

9.  Advocates  may  appear  in  all  cases,  civil  or  criminal,  first  taking 
the  ''  oath  of  calumny  " ;  for  although  this  was  taken,  in  individual  cases, 
among  the  Bomans^  according  to  the  form  given  in  I,  rem.  non  nocam  14, 
§  patroni  1,  C.  de  judidis  (3.  1.)  ;  §  ecce  enim  1 ;  InsUt.  de  poend  iemere 
litigentium ;  yet  bt  oub  law  it  is  generally  taken  at  the  beginning 
of  practice  (militim  togatse),  to  be  renewed  afterwards  in  particular  years 
at  a  stated  period,  according  to  forms  which  you  may  see  in  the  Instruc- 
turns  of  the  Court  of  Holland,  art.  71 ;  of  the  Ultrajectine  Courtj  tit.  4, 
of  advocates^  art.  1  ;  of  the  Brahantine  Court,  art.  287.  288 ;  of  the  Court  o/ 
Flanders,  art.  155.  By  this  oath  they  guarantee  not  to  undertake  the 
defence  of  an  unjast  cause,  nor  to  proceed  with  a  cause  begun  where  its 
injustice  appears ;  nor  to  make  use  of  falsehood  and  calumny  in  a  just 
cause,  nor  railing  language  beyond  what  the  advantage  of  the  case 
demands ;  nor  to  rage  furiously  (dehacchentur),  openly  or  craftily,  to  the 
contumely  of  the  adversary ;  nor  work  for  low  gains,  nor  protract  the 
suit  intentionally  for  low  profit  and  dishonourable  reward ;  but  take 
every  opportunity  and  court  every  occasion  to  increase  what  is  traly 
praiseworthy  in  practice:  I.  quisquis  6,  §  1.  4.  5.  C  h.  t.  (2.  6);  see 
the  Instructions  of  the  Supreme  Court,  art  130  ;  of  the  Court  of  Holland^ 
art.  72.  74 ;  of  the  Ultrajectine  Court,  tit.  4,  on  advocates,  art.  3.  5.  6  ;  of 
the  Court  of  Brabant,  arL]  293  ;  of  Flanders,  art.  156 ;  and  my  speech 
''  on  the  office  of  an  advocate." 

10.  If  advocates  lose  or  betray  their  clients'  cases  by  manifest  fraud 
or  malice,  without  doubt  they  can  be  summoned  by  the  action  of  fraud 
for  "  that  which  it  profiteth ;  "  U  consilii  i7,ff.  de  regal,  juris.  (D.  50. 17); 
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and  even  be  extmordinarilj  punished  for  ooUnsion  (prsevarieatione) :  l.  h 
§  1, 1,  prmwmeaiioniB ;  S  8  quod  vi  ff.  de  prmvaricat,  (D.  47. 15) ;  my  father 
P.  Voetj  adprinc,  Instit,  ds  ohUg.  ex  quan  delictey  num,  3.  in  fine.  But  if 
by  unskilfulness  only,  or  error,  whether  of  law  or  fiact,  they  advise  or 
act  so  that  damage  occurs  to  their  cHents,  we  can  soabobIiT  lay  down  that 
they  are  on  that  account  bonnd  to  us,  for  no  obligation  arises  from  advice 
whidi  is  not  fraudulent,  d.  1. 47,  ff,  de  reg.  juris  (D.  50.  17),  for  not  even 
are  judges  nowadays  liable  to  those  whom  they  iiyure  by  bad  decisions 
through  unskilfulness,  as  will  be  elsewhere  stated.  The  error  even  of 
the  advocate  does  not  injure  his  client  where,  being  present,  the  client 
does  not  correct  it  within  three  days ;  or,  if  he  were  away,  he  acquiesces 
after  the  sentence :  L  uU,  C.  de  errote  advocator  (0.  2.  10).  Although  by 
ouB  LAW  this  power  of  revoking  an  error  is  not  restricted  to  three  days, 
since  there  can  sometimes  be  a  correction  of  error  even  before  the 
contestation  of  suit ;  but  after  contestation  of  suit  restitution  in  integrum 
is  needed,  unless  on  the  same  day,  and  during  the  same  sitting,  "  stante 
rota"  as  they  say,  the  correction  he  made.  Oroenewegen,  ad  L  2.  §  uU, 
0.  de  error,  advoc.  (C.  2.  10). 

11.  If  any  one  be  without  a  patron,  on  account  of  the  power  of  his 
adversary,  or  of  any  other  cause,  one  will  be  assigned  to  him  from  among 
the  roll  of  advocates  by  the  pnetor  or  the  presiding  judge,  which  advocate 
will  be,  even  unwillingly,  bound  to  take  up  the  case ;  for  that  is  a  public 
duty — so  much  so  that  any  one  refasing  to  fulfil  this  demand  of  the 
pnetor  will  thereafter  be  barred  from  pleading,  unless  he  had  a  good 
cause  for  refusal :  Z.  nee  guicquam^  9,  §  advocatos  5,  ff.  de.  offic.  procom. 
et  legate  (D.  1.  16)  ;  Z.  1.  §  ait  prsetor  4,  ff.  h.  t  (3.  1) ;  I.  providendum  7, 
C  h.  t.  (2.  6).  But  NOWADAYS  this  scarcely  occurs  otherwise  than 
where  aid  has  to  be  rendered  to  any  one  gratuitously,  on  account  of 
poverty.  In  which  case  this  duty  is  usually  imposed  on  the  juniors,  or 
on  any  practitioners  promiscuously,  at  the  discretion  of  the  judge,  accord- 
ing to  the  varying  custom  of  each  place.  See  Instructions  of  the  Court 
of  HoUand,  art.  25.  78 ;  of  Brabant,  art.  292  ;  of  Flanders,  art.  25.  78 ;  of 
Ultraject.  tit.  4,  of  advocates,  art.  16.  But  it  should  be  guarded  against 
that  those  whom  merit  or  age  have  made  most  renowned  in  our  Courts  do 
not  all  stand  on  one  side,  and  that  the  other  side  should  be  supported 
by  those  who  are  inexperienced  and  tyros ;  therefore  he  who  presides  is 
ordered  to  make  an  equal  distribution,  and  to  apportion  to  parties  the 
help  of  individual  practitioners,'  lest  the  client  sustain  defeat  more  by 
reason  of  the  unskilfulness  of  the  juniors  than  by  the  injustice  of  his 
cause ;  d.  l.  7,  0.  h.  t.  But  it  is  hardly  the  case  nowadays  that  an  equal 
number  of  advocates  on  both  sides  should  be  drawn  up  in  array  by  the 
public  authority  of  the  judges ;  since  every  one  takes  at  his  own  discre- 
tion as  many  as  he  needs  from  a  sufficiently  large  number  of  practi- 
tioners :  for  although  the  Court  of  Holland  has  decreed  that  not  more 
than  two  advocates  should  appear  to  plead  for  the  plaintiff,  and  as  many 
for  the  defendant,  in  the  public  Courts,  yet  it  is  never  forbidden  to  tak6 
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the  advice  of  more :  Simon  van  Leeuwen,  censur./orens,  jpari  2,  Ub.  1,  cajp,  7, 
num.  23.  Although,  on  accoant  of  the  smaller  nxmiber  of  practitioners  in 
the  Oourt  of  Flanders,  at  Middelbnrg,  it  has  been  proyided  that  no  one 
should  take  counsel  from  more  than  two  advocates  of  that  Ck>urt,  leet 
otherwise  the  opportunity  of  obtaining  legal  aid  be  taken  away  ftom  an 
opponent:  Instruct,  Curise  Flandricm,  art,  166. 

12.  Just  as  it  is  not  the  duty  of  a  good  practitioner  to  withdraw  from 
causes  resting  on  justice,  so  on  the  other  hand  he  must  abstain  from  a 
sordid  desire  and  ambition  to  gain  practice ;  and  for  this  reason  it  is  Dot 
allowed  to  him  to  undertake  the  conduct  of  causes  on  condition  that  he 
should  not  be  paid  except  on  victory,  for  although  in  such  an  agreement 
a  pact  for  a  share  of  the  lawsuit  is  not  included,  yet  <*  the  elders  "  (^Majares) 
have  considered  such  an  agreement  alien  to  the  dignity  of  the  office 
of  advocate.  Instruct.  Cwim  Holl,  art,  81 ;  and  tit,  de  pactis^  num,  18, 
{ante,  p,  350). 


(    397    ) 


TITLE  II. 


OF  THOSE  STAMPED  WITH  INFAMY. 


Thb  Boman  system  of  Infamy  and  its  consequences  being  now  almost 
obsolete,  and  it  being  the  object  of  this  Translation,  as  previously 
explained,  only  to  preserve  practical  parts  of  present  application,  the 
first  8  sections  of  this  Title  are  not  now  translated,  for  the  reasons 
given  in  the  next  paragraph. 

•  ***«« 

9.  I  have  thought  it  sufficient  (continues  Yoet)  to  treat  very  slightly 
of  this  matter  of  infamy,  because  I  have  found  its  application  kowadats 
to  be  not  very  much  :  for  neither  are  those  who  are  now  condemned  by 
the  Court  on  account  of  fraud  in  guardianship,  mandate,  deposit,  or  part- 
nership "  infamous  " :  Groeneteegen,  ad  ^  2  Inatit  de  poend,  temere  liiig, ; 
my  &ther,  P.  Voet^  ad.  (2.  §  2  num.  2  ;  Simon  van  Leeuwen,  cens.  for.  part  2, 
libr.  1,  cap.  4,  num.  9.  Nor  does  any  civil  trial,  whether  on  contract  or 
delict,  for  indemnity  or  a  pecuniary  fine,  make  infamous,  unless  it  were 
nominately  expressed  in  the  statute,  as  in  respect  of  those  defrauding  the 
revenue,  or  unless,  on  account  of  the  gravity  of  the  circumstances,  the 
judge  by  his  sentence  thought  that  infamy  should  be  nominately 
imposed :  thus  one  who  is  condemned  by  an  action  of  "  injury  "  to  make 
an  apology,  preserves  his  good  name  and  reputation  in  case  of  doubt. 
Argentrseus  ad  consult.  Britt.  art.  159,  ghsa.  1,  in  med.  ;  Zjfpaeua  notit.jur. 
Belgici,  lib,  1.  tit.  ex  qutb.  cauns  infamia  irrogatur ;  Qroenewegen^  ad  I.  uU. 
C.  qui  et  advers.  quos  in  integr.  reatitui  non  posse  ;  Leeuwen,  censura  forens. 
d.  part  2,  libr.  1,  cap.  4,  num.  ult.,  et  part  2,  libr.  2,  cap.  15,  num.  10,  in  med. 
Nor  is  he  infiunous  who  marries  a  woman  within  the  "  year  of  mourning," 
as  will  be  more  fully  said  in  tit.  de  ritu.  nupt.  (D.  23.  2).  And,  generally 
speaking,  infamy  is  nowadays  not  the  consequence  of  every  crime,  but 
according  to  its  class,  as  whipping  or  any  other  kind  of  corporal  punishment, 
banishment  to  gaol,  to  the  convict-ships,  house  of  correction  for  slaves,  the 
mines,  and  the  like :  Oroenewegen,  ad  1. 22  ff.  h.  t.  ;  Leeuwen  d.  part  2, 
libr.  1,  cap.  4,  num.  9,  et  libr.  2,  cap.  15,  num.  10, 11.  As  these  punishments 
cannot  be  imposed  upon  the  attorney  of  the  offender,  but  on  the  defender 
himself,  in  cases  where  custom  allows  an  attorney  to  appear  in  criminal 
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cases,  the  conseqaenoe  is  that  nowadays  those  who  appear  by  attorney  do 
not  avoid  infamy  any  more  than  those  do  who  themselves  appear  in  Coart : 
ZifpseuBj  notit  jur.  Belgid,  Itbr.  1,  tit.  ex  quibus  cans,  infam.  trrogalur ; 
Ant,  Matthmis^  de  crim,  libr.  48,  tit  18,  cap.  3,  num.  9.  Mere^'detoition 
in  gaol,  whether  for  a  crime  or  on  account  of  a  civil  debt,  or  to  force  a 
defendant  to  do  an  act,  does  not  involve  infamy,  since  it  is  not  then 
regarded  in  the  place  of  a  punishment,  not  being  for  the  porpose  of 
punishing,  but  rather  of  restraining  persons  :  L  out  damnum^  §  8,  tolent.  9, 
ff.  depcenis. 
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TITLE  III. 


CONCERNINa  ATTORNEYS  AND  DEFENDERS. 


SUMMARY. 


1 .  Attorneys  were  hardly  of  use,  of  old,  for  every  one  oould  appear  in  Court  for  him- 

self. Bat  NOWADAYS  it  is  different.  Their  oiSce  is  a  public  one;  and  in 
many  respects  they  resemble  advocates,  though  the  dignity  is  less.  They 
mnst  take  an  oath  of  oiSce,  and  can  recover  fees.  What  was  laid  down  in  the 
last  title  is  also  of  application  here. 

2.  Everyone  can  appoint  an  attorney,  except  minors  ;  they  require  tutors'  authority ; 

but  what  an  attorney  not  properly  appointed  gains  for  minors  yet  benefits 
them.  Tutors,  curators,  attorneys,  and  the  like,  can  appoint  attorneys 
K0WADAT8  before  contestation  of  suit  Attorneys  appointed  to  carry  on  a 
suit  can  do  the  like,  even  wheie  their  mandate  has  no  power  of  substitution, 
though  it  is  safer  the  mandate  should  contain  the  power  of  substitution. 

3.  Whether  an  attorney,  appointed  to  conduct  business,  can  appoint  an  attorney  to  a 

suit,  depends  on  the  terms  of  his  mandate.  If  his  mandate  is  limited,  so  is  his 
right  of  substitution  :  if  wide,  he  can  bring  action,  assert,  &c.,  in  principal's 
name,  and  can  substitute  freely. 

4.  Prohibited  persons  cannot  be  attorneys :  e,g.  accused  persons  under  trial ;  soldierg 

during  term  of  service,  except  for  military  purposes;  infamous  persons 
women.  But  women  may  act  in  rem  tuam,  or  fur  her  parents,  sick,  old,  or 
defenceless ;  not,  however,  for  her  children,  for  them  she  must  pray  a  tutor ; 
nor  for  her  parents  in  ordinary  cases.  No  woman  can  (it  is  or  the  clearest 
pBAcnoB)  be  entered  on  the  Court  roll  of  attorneys.  Tet  she  can,  as  clearly, 
hold  a  general  power,  with  free  administration,  carry  on  suits,  recover  money, 
&C.,  provided  only  she  appoint  a  Court  attorney  to  do  Court  work.  A  wife 
can  thus  clearly  sue  as  the  agent  of  her  husband. 

5.  Whether  nowadats  a  married  woman  can  without  the  consent  of  her  husband  be 

appointed  by  a  third  person  as  attorney  to  carry  on  a  suit  is  a  moot  point. 
If  you  view  her  as  a  minor,  still  minors  over  17  can  act  for  otherSj  without 
being  open  to  the  procuratorial  exception.  Yovr  dissents  from  Bodenburg,  and 
argues  out  the  point  with  him. 

6.  Minors  over  17,  full,  can  be  attorneys.    You  need  not  fear  a  **  restitution  **  in  their 

case  :  for  the  sentence  is  executed  against  the  principal's  goods  and  not  the 
minor's.  The  minor's  attorney  oould  not  therefore  claim  relief  as  against  the 
sentence,  but  might  as  against  his  expended  costs.  Defenders  without 
mandate,  however,  require  to  be  majors,  as  all  they  do  is  at  their  own  risk, 
and  they  are  liable  to  personal  execution. 

7.  Attorneys  are  <*  general"  or  *'  special,"  whether  they  are  judicial  or  extra-judicial. 

The  former  are  for  all  things,  the  latter  for  special  thim^s.    A  general 


400  vobt's  pandects.  [Bk.  m.   Trr.  m. 

attorney  is  either  appointed  with  **free  administration*  or  ** simply."  With 
free  administration  he  can  do  almost  all  his  principal  can  do  :  e.g.  alienate 
goods,  and  transfer,  in  case  of  advantage  to  principal,  and  not  only  of  necessity. 
He  is  sometimes  thns  said  to  have  a  **  fnll  mandate."  But  donate  be  cannot : 
that  is  *'  to  lose,**  and  not  "  to  administer.'*  One  with  a  **  simple"  mandate 
cannot  alienate  anything  without  a  special  power,  except  perishables.  Yoet 
argues  against  the  view  of  some  that  there  is  no  distinction  between  fldmi* 
nistration  and  ^*  free  administration."  Administration  of  '*  all  the  goods  '* 
equals  "free  administration."  While  ''simply"  appointed  attorneys  and 
attorneys  with  free  administration  have  writ  in  common — e.g,  make  and  receive 
payment,  recover,  proceed — ^yet  there  are  many  differences  also  which  are  set 
forth  at  length  in  the  text  (vide). 

8.  An  attorney  in  rem  twim  is  one  who  acts  for  his  own  benefit,  not  for  his  prindpal'BL 

This  may  happen  by  haviiig  mandate  or  cession  of  the  principal's  action, 
when  he  is  a  plaintiff  in  rem  suam;  or  by  putting  himself  forward  as 
defendant,  and  taking  risk  of  result ;  or  where  a  surety  sued  asks  principal 
debtor  to  defend  him,  which  such  debtor  then  do^  at  own  risk.  But  the 
cases  of  such  plaintiffs  and  defendants  differ  :  for  anotlier  plaintiff  may  be 
substituted  without  a  defendant's  consent  and  against  it;  but  not  another 
defendant.  For  the  risk  of  the  execution  passes  to  such  second  defendant, 
away  from  the  first.  Therefore  rr  la  mobb  oobbeot  to  say  plaintiff's  consent 
is  necessary,  or  his  condition  would  be  made  worse :  not  defendant's,  for  he  can 
always  release  himself  by  payment.  An  attorney  in  rem  enam  litigates  at  his 
own  cost. 

9.  Attorneys  are  appointed  by  mandate,  either  express  or  implied:  ezj^rem,  by 

writing,  special  messenger,  or  on  the  record;  implied,  by  presence  and 
knowledge  of  another's  acting  in  my  affairs,  not  by  mere  silence.  Ik 
PBAcrncE,  powers  of  attorney  to  carry  on  suits  are,  to  prevent  doubt,  written 
fully  in  a  public  instrument,  either  executed  before  witnesses  or  filed  of 
record.  Proof  of  such  mandate  by  witnesses  is  inoompetenti  on  acoount  of  the 
delay. 

10.  If  it  is  clear  a  plaintiffs  attorney  has  no  mandate,  he  is  inadmissible,  even  on 

security  de  raJto,  This  is  frachos  mowadatb.  Even  if  attorney  is  silent, 
the  Judge  repels.  If  admitted  by  any  chance,  such  attorney's  doings  are  null ; 
a  judgment  obtained  by  him  cannot  be  ratified  by  his  own  principal,  for  the 
right  of  objection  is  the  adversary's  and  not  the  principal's.  One  can  only 
prejudice  himself  by  his  own  ratification,  and  not  another.  But  if  sentence 
paraed  againtst  such  attorney,  his  principal  can  ;ratify  it ;  even  tacitly,  as 
if  he  appeals  against  it,  or  continue  a  pending  suit  before  sentence.  Yoet 
differs  from  Gkul  as  to  possible  ratification  in  all  cases  after  judgment,  holding 
that  the  negligence  of  the  client  who  has  allowed  a  iiEdse  attorney  to 
appear  against  him  is  absorbed  in  the  greater  negligence  of  that  attorney 
himself. 

11.  **  Conjoined  persons,"  t.«.  parents,  children,  brothers,  husbands,  affines,  &&,  can 

act  for  each  other  without  mandate  in  ordinary  remedies;  likewise  co- 
parties  to  a  suit  after  contestation.  But  they  must  all  give  security  de  raio, 
and  the  party  for  whom  they  appear  must  consent.  A  limited  mandate  to  a 
husband  by  a  wife  is  a  tacit  prohibition  to  appear  ultra.  In  extraordinary 
remedies,  even  conjoined  persons  must  have  a  mandate  or  the  expressed  wish, 
except  a  father  preying  restitution  for  his  son. 

12.  If  a  mandate  is  clear  there  is  no  need  of  security  de  rato,  unless  it  is  insufficient 

for  the  purpose,  or  general  where  it  should  be  specisi  If  it  is  defective  only, 
the  attorney  may  appear  on  security  de  ratOy  and  on  condition  of  filing  a  new 
power. 

13.  If  a  conjoint  person  or  an  attorney  thus  act  without  mandate,  and  fiedl,  they  must 

themselves  bear  the  costs,  without  right  of  recovery.  Attorneys  are  further 
liable  to  a  discretionary  penalty  <t.f .  a  fine). 
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14.  An  attorney  can  inteiTene  in  all  civfl  cases  nnless  the  Judge  require  the 

principal's  presence.  The  Judge  must  be  every  way  obeyed,  or  there  is  a 
punishment  for  contempt.  It  will  be  sufficient  if  he  then  sends  an  attorney 
clothed  with  the  fullest  power,  unless  the  Judge  still  requires  presence,  for 
just  cause.  In  criminal  cases  personal  appearance  of  the  accused  is 
necessary.  [Obsolete  portion  as  to  Boiium  system  of  criminal  procedure 
omitted.] 

15.  Bt  cub  law  also  a  criminal  defendant  must  appear  in  person,  although  the 

Court  may  allow  him  professional  assistance. 

16.  In  popular  actions,  an  attorney  could  appear  for  the  defendant,  but  not  for  the 

plaintiff. 

17.  An  attoiney's  duty  is  diligently  to  fulfil  his  mandate  conventionally  in  the  action 

as  well  as  reconventionally.  He  is  liable  to  his  client  for  fraud  and  for 
negligence  :  the  client  recovering  under  the  action  of  mandate,  or  sometimes 
by  restitution  :  not  only  where  there  is  fraud  in  the  adversary,  but  where  there 
is  none.  This  especially  bt  ocb  law,  for  it  provides  a  Umited  number  of 
practitionera,  and  the  client  cannot  suffer  for  employing  them. 

18.  An  attorney  losing  a  suit  must  appeal  from  a  wrong  sentence,  but  need  not 

prosecute,  unless  appointed  **  for  all  the  cause."  But  nowadatb,  as  appeal 
Court  attorneys  differ  from  lower '  Court  attorneys,  the  duty  of  the  attorney 
ends  with  the  appeal.  A  new  power  is  required  for  the  appeal,  unless  the 
original  power  included  appeaL  Nor  can  the  lower  Court  attorney  appoint  a 
higher  without  mandate.  Ko  one  can  confer  more  right  than  he  possesses. 
An  attorney  appointed  to  sue  cannot  compromise,  nor  proceed  in  another 
Court  than  that  named ;  except  to  prosecute  something  merely  accessory  to 
his  original  obligation:  thus  one  authorised  *'to  recover"  can  demand 
production  of  documents,  and  one  authorised  to  pray  a  testamentary  legacy 
can  demand  sight  of  the  wiU. 

19.  An  attorney  appointed  to  conduct  a  suit  becomes  *'  ruler  of  the  suit  '*  (dominus 

litis)  by  contestation  of  suit ;  is  cited,  &c.  But  extra-judicial  attorneys  da 
not.  Contestation  of  suit  is  a  quasi-contract,  inducing  as  it  were  a  novation 
and  delegation.  Even  before  contestation  an  attorney  can  be  forced  to 
defend,  if  his  mandate  is  clear  and  his  principal  has,  with  his  consent^ 
given  security  to  fulfil  judgment.  Just  cause,  e.g,  enmity,  excuses  the 
attorney.  A  conjoint  person  suing  can  be  forced  to  defend  reconven- 
tionally, for  an  action  includes  reconvention.  But  he  may  drop  the  action. 
An  attorney  specially  defending  only  is  not  bound  to  proceed  further  than 
the  defence. 

20.  Judgment  is  given  against  an   attorney  contesting  the  suit,  although  the 

execution  must  be  on  the  client's  goods,  unless  in  oases  mentioned  arUe^ 
where  the  attorney  has  made  himself  subject  to  execution,  or  forsakes  a 
suit  at  a  suitable  moment. 

21.  The  office  of  an  attorney  ceases  :  a,  by  his  death — ^the  principal  is  then  cited  to 

appoint  another ;  b,  by  the  principars  death,  if  the  transaction  be  yet  entire, 
otherwise  not.    His  heirs  are  cited  with  us  to  continue  the  action. 

22.  o.  by  the  attorney's  renunciation  for  just  causes,  enmity,  ill-health,  travel,  state- 

service,  insolvency, 

23.  The  mandate  of  an  attorney  can  be  revoked  at  any  stage  of  the  sidt,  without  the 

adversary's  consent  Qtuere,  if  without  the  attorney'^  In  the  Roman  law 
there  was  a  distinction  as  to  before  or  after  contestation  of  suit,  just  cause 
being  required  in  the  latter  case.  But  bt  orB  law  an  attorney  is  not  the 
ruler,  but  the  server  of  the  suit,  and  therefore  his  mandate  can  be  recalled 
at  any  stage  of  it,  without  cause  stated.  But  a  procurator  in  rem  9uam 
cannot  be  revoked,  nor  can  a  mandate  be  partially  revoked,  if  the  agent 
refuses.    A  false  attorney  can  be  repelled  at  any  time  without  cause. 

24.  A  prior  general  mandate  is  not  revoked  by  a  subsequent  special  mandate. 

Nor  is  revocation  of  mandate  presumed :  it  must  be  proved.    If  you  give  a 

2  H 


402  voet's  pandects,  [Be.  ni.  tit.  la 

power  to  NiBvius  and  then  the  aame  to  Titios,  the  latter  ie  a  Tevoeation  of  the 
former. 
25.  A  **  defender  *'  differs  from  an  attorney  in  that  he  needs  no  mandate,  as  long  as 
he  gives  security '*  to  fulfil  the  judgment,"  sometimes  **to  ratify."    He  most 
l)c  a  major :  otherwise  a  ^  restitution  "  might  render  the  whole  suit  vain. 


1.  Thsbe  was  hardly  any  use  of  old,  iu  legal  proceedings,  for  attomeyB, 
who  administer  the  affairs  of  others  under  mandate  of  the  owner, 
inasmuch  as  a  person  could  only  proceed  in  his  own  name  and  not  in  the 
name  of  another,  except  in  a  few  cases ;  but  since  sickness,  age,  necessary 
journeying,  and  unskilfulness  in  court  matters,  and  many  other  causes, 
were  often  impediments  to  persons,  so  that  they  could  not  themselves 
well  carry  out  their  affairs,  they  began  to  proceed  and  bring  actions  by 
attorneys :  pr.  Inst,  de  lis  per  quos  agere  posmimus  (I.  4.  10.).  Nay  the 
necessity  was  imposed  on  illustrious  persons  of  appointing  an  attorney 
for  themselves  at  a  trial,  lest  their  own  presence  and  authority  should 
take  away  the  free  power  of  vote :  l.  qui  cunque  25  et  autK  Loc,  jtM.  C  A.  L 
And  although  of  old,  by  the  privilege  of  Mary  of  Burgundy,  it  was  left 
to  the  discretion  of  litigants  in  Holland  whether  they  wished  to  conduct 
their  court  affairs  themselves  or  by  an  attorney,  yet  if  we  look  at  oub 
OWN  GUSTOHS,  no  ouc  can  conduct  his  own  cause  in  court,  but  it  is 
necessary  that  he  transact  his  business  in  the  lower  courts  by  an 
attorney  ;  in  superior  courts,  in  cases  of  greater  moment,  by  an  advocate 
and  at  the  same  time  by  an  attorney ;  while  in  cases  of  lesser  moment 
he  may  use  the  services  of  either,  and  this  is  necessary  lest  he  should 
lose  his  case  more  from  an  inexperience  in  forensic  affairs  than  from  the 
injustice  of  his  case.  Instructions  as  to  smaller  cases^  1579,  21  Dec,  art, 
23.  Morula prax.  lib.  4.  tit,  36.  cap,  1.  num.  5.  Groenewegen  adl.  26.  C.  A. 
I.  Leeuicen  Cens,  For,  part  2.  lib,  1.  cap,  5.  num.  2.  in  med.  For  this 
reason  it  also  obtains  that  no  one  can  promiscuously  choose  his  attorney, 
nor  is  that  office  a  private  one  (as  indeed  it  was  among  the  Bomans),*bat 
more  a  public  one.  So  much  so,  that  in  every  tribunal  a  certain  number 
of  attorneys  is  found  skilled  in  court  style  and  practice,  after  the 
example  of  what  the  Romans  followed  in  the  case  of  advocates,  beyond 
which  number  others  are  not  allowed  to  give  their  aid  to  litigants  in 
trials.  Although  attorneys  differ  from  advocates  in  dignity,  yet  in  many 
respects  they  are  regarded  in  law  as  similar  to  them :  in  so  far  as  they 
are  bound  to  take  the  oath  of  calumny  on  entering  office,  and  in  the 
superior  courts  are  bound  to  renew  that  oath  annually :  and  can  they  be 
forced  against  their  will  to  render  their  services  as  attorneys :  and  they 
can  recover  fees,  even  those  not  promised,  according  to  the  measure  of 
the  suit  and  their  labour,  and  according  to  the  custom  and  prescribed 
manner  of  each  court.  Therefore  what  I  have  said  in  tit.  1,  ^  on 
pleading,"  as  to  fees  and  their  collection,  are  also  of  applicatioa 
here.     See  Instruct,  of  the  Court  of  Holland^  art,  71. 76. 78.     Andr,  Gaj/l^ 
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libr.  1.  observ.  d3.  44.  Zypaeus  notiUjwr.  Bdgid  libr,  1.  tit  de  procurai. 
Christinasua  ad  Mechliniena  tit.  1.  art.  47.  Oroenewegen  adl.  17.  C.  h,  t.  et 
ad  tit  Instit,  de  its  per  quos  agere  posmmus  (I.  4.  10.).  My  father  P. 
Voet  ad  d,  tit,  Instit.  num.  2.  Leeuwen  Cens.  For.  part  2.  libr.  1.  cap.  5.  num. 
2.  ^  11.  And  as  the  office  of  an  advocate  cannot  prejudice  nobility,  as 
has  been  laid  down  in  the  tit.  "  on  pleading/*  so  have  many  writers  laid 
down  that  the  rights  of  nobility  are  not  extinguished  by  the  discharge  of 
the  duties  of  an  attorney  in  the  superior  tribunals,  such  as  in  the 
imperial  courts.  Andr.  Qayl,  d.  libr.  1.  observ.  43.  num.  6.  7.  8.  Andr, 
Tyraquelhu  de  nobilitate  cap.  30.  num.  4.  et  seqq.  Zypteus  not,  jur,  Belgici 
libr.  1.  tit.  de  postulando  versa  unde  et  hoc  Christinceus  ad  Mechliniens  tit, 
1.  part  47.  num.  4. 

2.  Every  one  can  appoint  an  attorney,  whether  he  (the  appointor)  be 
the  father  of  a  family  or  a  son  under  power  in  those  causes  in  which  a 
son  can  sue  or  be  sued :  Z.  filius  familias  8.  pr.  ff.  h,  t.  (a  passage  as  to 
slavery  here  omitted).  Minors  and  those  under  the  age  of  puberty 
cannot  appoint  an  attorney  without  the  authority  of  the  tutor  or  curator, 

I.  neque  iutores  11.  C.h.  t  (2. 13.),  although  a  victory  gained  by  an  attorney 
appointed  without  such  authority  will  benefit  the  minor  :  I,  non  eo  minus 
14.  C.  h.  t.  As  regards  tutors  themselves  and  curators,  and  even  attorneys 
themselyes,  and  those  filling  a  similar  position,  inasmuch  as  before  the 
'*  contestation  of  suit "  they  are  neither  ''  masters  of  the  suit "  (domini 
litis)  nor  of  the  goods  {rerum),  and  the  mandate  of  the  owner  is  still 
required  in  order  to  constitute  an  attorney,  domini  I.  1.  ff.  h.  /.,  they 
were  thus  wanting  in  the  power  of  appointing  attorneys ;  but  after  the 
clear  contestation  of  suit,  that  right  was  permitted  to  them  as  being  then 
made  masters  of  the  suit  by  the  contestation  :  I.  quod  quis  8. 1,  neque  tutores 

II.  {.  nulla  23.  C.  h.  t.  (2. 13.).  Bt  oub  law,  however,  and  the  law  of 
other  countries,  it  is  bbosiybd  pbaoticb  that  tutors  and  curators  can  even 
before  the  contestation  of  suit  legally  appofht  an  attorney  for  their 
minors'  business,  and  this  is  daily  donb.  Groenewegen  ad  d,  1. 11,  C.  h.  t. 
post  alioh  ibi  citatos.  The  same  is  the  case  as  to  an  attorney  appointed 
for  a  lawsuit,  for  as  it  is  received  practice  in  regard  to  attorneys  in 
extra-judicial  matters,  that  they  can  substitute  another  attorney,  I.  pro- 
curatorem  1.  §  si  quis  IB.ff.  mandat.  (D.  17. 1.),  and  as,  by  the  contes- 
tation of  suit,  no  attorney  is  made  "nuister  of  the  suit,"  but  only 
a  servant  (minister)  of  the  suit,  there  is  no  reason  why  substitution  shall 
not  be  also  allowed  to  the  attorney  before  the  contestation  of  suit, 
even  if  no  power  of  substituting  was  contained  in  the  instrument  of 
mandate  ( power  of  attorney) ;  although  it  is  safer  that  such  power  of 
substitution  should  be  inserted  in  the  mandate.  Instruct  of  the  Court  of 
HoUand,  art.  90  ;  of  the  Supreme  Court,  art.  126 ;  of  the  UUrajectine 
Courts  tit.  6. "  of  attorneys"  art,  4.  Christinceus  ad  Mechliniens,  tit.  1.  art. 
25.  num.  8.  8.  van  Leeuwen  Cens.  For,  part  2.  bk.  1.  cap.  6.  n.  7.  In 
Germany,  however,  it  even  yet  obtains,  following  more  the  Boman  law, 
that  an  attorney  cannot  substitute  unless  there  has  been  contestation  of 
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suit,  whenever  no  riglit  of  sabstitntion  is  found  nominately  giyen  in  ihe 
mandate.    Berlichius  decis.  274.  num,  6.  7.  8.  et  9eqq. 

8.  This  point  is  not  free  from  donbt,  whether  an  attorney  appointed 
by  mandate  for  the  purpose  of  carrying  on  and  adminiBtermg  bnsinesB 
matters  can  appoint  an  attorney  to  a  snit  (j^ocurcUor  ad  lites).  I  think 
(existimo)  that  the  decision  of  this  question  mnst  depend  on  the  wideness 
or  narrowness  of  the  mandate.  For  if  the  power  of  an  attorney  appointed 
to  carry  on  business  (ad  negoiia  datC)  be  so  restricted  that  he  has  only  the 
power  of  administering,  not  of  litigating  or  of  bringing  an  action,  it  is 
certainly  in  Tain  that  an  attorney  should  desire  to  transfer  to  another 
by  substitution  more  right  than  he  himself  has :  arg.  L  liberte  81.  §  j^en.  ff. 
de  negoL  geatis  (D.  8.' 5.).  But  if  a  freer  administration  were  granted  to 
him,  so  that  the  same  things  were  permitted  to  him  which  the  principal 
{dominuB)  might  do,  on  grounds  of  advantage  {ex  utiliiate)^  there  is 
nothing  in  the  way  of  his  substituting  an  attorney  to  bring  actions  in  the 
name  of  the  principal:  inasmuch  as  he  himself  has  the  power  of 
litigating  for  the  principal  according  to  the  provisions  of  the  civil  and 
canon  law :  /.  procurator  68.  ff,  h.  L  L  nam.  et  nocere  12.  ff.  de  paetu 
(D*.  2.  14.) ;  arg,  L  creditor  60.  §  uU,ff,  mandate  cap.  qui  generaliter  5.  de 
procurator  in  6 ;  and  that  the  right  of  staying  or  arresting  is  competent  to 
such  an  attorney  is  very  fully  proved  in  the  TiL  de  in  jus  vocando  (anie^ 
Bk.  2.  tit.  iv.  ante  p.  of  this  Trans.).  Christinmua  ad  Meckliniena  tU,  1. 
art.  25.  num.  7.  8.    Argentraeus  ad  consult.  Britt.  art.  97.  not.  2.  num.  I. 

4.  Any  one  can  be  appointed  an  attorney  who  is  not  a  prohibited 
person,  whether  he  be  a  ^  father  of  a  family  "  or  the  ^  son  of  a  fiunily : " 
/.  9%  filiua  fam.  8.  in  fine  prindp.  ff.  h.  t. ;  cap.  generaliter^  5.  in  med.  de 
procuraior  in  6.  But  when  attorneys  are  appointed  to  extrarjudicial 
matters  (as  to  whom  elsewhere)  or  to  lawsuits,  a  criminal  defendant  who 
is  not  yet  declared  innocent  cannot  be  so  appointed,  I.  renin  6.  C.  K  I. 
Nor  a  decurion,  I.  si  quia  procurationem  84.  C.  de  decur.  (0. 11.  18.),  nor  a 
soldier,  unless  to  deal  with  the  common  goods  of  his  division  of  the 
army,  and  as  to  which  he  may  assist  them  without  offonding  against 
military  discipline :  l.  qui  8tipendia,  9.  C.  A.  t.  filiue  famUias^  §  8«  veierani  2. 
ff.  h.  t.  Nor  an  infamous  person,  not  even  by  the  new  law :  for  by  it  the 
cessation  of  the  exception  of  "  infamous  procurator  "  has  only  been  decreed 
lest  the  snit  should  be  protracted  while  the  infamous  person  is  mean- 
while repelled  by  the  judge :  §  ult.  Instit.  de  except.  This  is  also  preserved 
by  use  in  the  case  of  those  who  carry  on  a  public  procuratorial  office : 
Zangerus  de  exception,  part.  2.  cap.  8.  num.  101.  102.  108.  Andr.  Oaffl^ 
libr.  1.  oheerv.  43.  num,  7.  Nor  can  a  woman  be  appointed:  1.2.  ff.de 
regalisjur.  (D.  50. 17.),  I.  alienam.  18.  C.  h.  t. ;  unless  for  her  own  affiurs  (in 
rem  suam),  or  for  her  parents  who  are  prevented  by  age  or  sickness,  or 
by  having  no  one  who  can  proceed  for  them  :  I.  fseminaa  41.  ff.  h.  i.  Sonde 
decis.  Fris,  libr.  1.  tit.  8.  defin.  4.  But  not  for  her  children,  because  these 
can  be  sufficiently  provided  for  by  praying  for  a  tutor  in  ordinary 
process :  nor  can  she  appoint  for  her  parents  in  ordinary  cases :  d.  L 
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aUenam  18. 0,  h,  L  (2. 13.) ;  L  ItberiOy  31.  §  pen.  ffi  de  negoi.  gestis  (D.  3. 5.). 
And  as  IT  18  OF  thk  olbabsbt  pbaoticb  in  our  courts  that  no  woman,  and 
no  soldier  during  the  period  of  seryioe,  can  be  entered  on  the  solemn 
and  fixed  number  of  court  procurators,  so,  on  the  other  hand,  there  is 
nothing  forbids  that' a  woman  or  a  soldier  be  appointed  by  the  principal 
nnd^r  a  general  power  with  the  free  administration  clause  {cam  liberd) 
containing  also  the  liberty  of  carrying  on  lawsuits,  or  under  a  special 
power  to  recover  a  certain  thing  in  court,  provided  they  avail  themselves 
of  the  vicarious  aid  of  an  attorney  appointed  to  the  roll  by  public 
authority,  in  regard  to  those  things  which  are  to  be  publicly  done  in 
court,  just  as  and  whenever  any  other  person  being  a  male  would  be 
bound  to  use  such  services :  Chraenewegen  ad,  L  18.  (7.  h  t:  so  that  a  wife 
who  is  the  attorney  of  her  husband  appointing  her  can  in  that  way  carry 
on  a  suit  is  fkbfegtlt  clbab  (tn  aperto  est).  Bodenhurch  de  jure  conjugem 
tit,  3.  cap.  1.  fium.  8.     Chroenetoegen  d.  loco. 

5.  "Whether,  however,  a  married  woman  can,  without  the  consent  of  her 
husband,  act  as  an  attorney  in  the  suits  of  others,  on  the  mandate  of  a 
stranger  whose  suit  it  is,  is  not  without  its  own  reason  of  doubt.    If 
you  regard  a  woman  married  to  a  man,  and  therefore  subject  to  the 
perpetual  guardianship  of  her  husband,  as  being  simply  a  minor,  it 
follows  that,  although  she  cannot  carry  on  a  suit  in  her  own  name,  her 
husband  having  to  do  so  for  her,  yet  she  can  do  so  for  others,  on  the 
analogy  of  minors  who  have  completed  their  seventeenth  year  (as  will 
be  presently  said),  and  of  many  others  who  are  prohibited  from  pro- 
ceeding in  court  in  their  own  name,  but  can  do  so  in  another's  name, 
so  that  they  cannot  be  repelled,  by  the  procuratorial  exception,  by  the 
adversary  of  the  person  appointing  them :  which  opinion  also  Tyraquellus 
defends  by  reasoning  of  the  same  nature :  de  leg.  conn,  gloss.  5.  num.  171. 
et  muUis  seqq.     Ohaseaneus  ad  consueiud.    Burgundim  tvbried  4.  §  1.  tfi 
verbis  ^  contractus  inter  vivos  "  num.  24.  cited  hy  Bodenburch  tract,  dejure 
eonjug.  tit.  3.  cap.  1.  num.  2.    Nob  do  i  see  any  sufficient  reason  why 
Bodenburch  wished  to  dissent  from  this  opinion,  d.  loco,  led  away  by 
arguments  having  a  certain  appearance  of,  but  certainly  no  real  weight. 
For  if  you  declare  an  unmarried  person,  or  a  widow,  competent  to  bar 
suits  on  another's  mandate,  or  to  prosecute  on  it  in  the  courts,  and  if 
the  modesty  due  to  sex  be  no  impediment  to  their  following  the  legal 
crowd,  if  they  may  go  to  law  and  enforce  process  for  the  sake  of  further- 
ing or  terminating  a  suit ;  neither  will  it  be  a  disgrace  or  dishonour  to 
a  husband  if  his  wife  should  conduct  business,  although  he  be  unaware 
of  it ;  for  you  should  not  require  nor  seek  that  a  different  modesty^ 
becoming  the  sex,  be  observed  in  the  case  of  married  women  than  in 
virgins  or  widows,  nor  can  that  be  considered  shameful  in  a  married 
woman  which  is  consonant  with  modesty  in  an  unmarried.    For  what 
Gonstantine  wrote  by  way  of  rescript  in  I.  Mariiua  21.  C.  Jl  t.  (2. 13.), 
that  husbands  may  appear  in  a  suit  for  their  wives  without  mandate, 
*'  lest  women,  under  pretext  of  prosecuting  a  suit,  should  irreverently 
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rash  in,  to  the  contumely  of  matrimonial  shame,  and  be  forced  to  be 
present  at  their  hnsbands'  contracts  or  at  trials,**  was  not  so  written  in 
order  that  women  should  be  repulsed,  but  only  for  this  reason,  that  a 
power  was  given  to  husbands,  who  were  perchance  fearful  of  the  bash- 
fulness  of  their  wives,  to  appear  for  them  in  court,  thereby  obviating  the 
necessity  of  the  wife's  being  herself  compelled  to  be  present  in  court 
proceedings,  for,  as  he  urges,  '*  it  is  to  the  interest  of  the  husband  not 
to  be  defrauded  of  that  assistance  of  his  wife  which  she  is  wont  to  give 
to  domestic  affi&irs  *' :  that,  however,  would  be  the  result  if  she  could 
carry  on  judicial  business  without  the  consent  of  her  husband,  neglecting 
her  household  duties,  for  what  else,  I  prat,  is  to  be  inferred  therefrom 
than  that  the  husband,  by  virtue  of  his  marital  power,  if  he  coniider 
this  charge  of  another's  matters  so  undertaken  by  her  to  be  serious  and 
injurious  to  him,  may  stop  it  himself  and  keep  his  wife  at  home.  But 
that  reason  cannot  at  all  events  affect  the  adversary  of  him  who  has 
given  the  wife  this  mandate ;  nor  can  aHy  right  then  accrue  to  him  of 
repelling  the  wife  by  the  procuratorial  exception,  and  delaying  the  suit, 
as  long  as  the  husband  himself,  whose  sole  interest  it  is,  does  not 
interfere. 

6.  Minors  under  twenty-five,*  provided  they  have  completed  their 
Ecventeenth  year,  can  no  more  be  prevented  from  discharging  the  of&ce  of 
an  attorney  than  from  pleading  .  .  .  [passage  as  to  slavery  omitted].  .  . 
Nor  should  it  be  feared  that  trials  would  thus  be  rendered  illusory,  as 
perhaps  a  minor  under  25,  after  having  wrongly  conducted  a  suit,  should 
obtain  '*  restitution  "  ;  for  no  damage  threatens  the  attorney  from  such 
suit,  whether  well  or  badly  conducted ;  it  only  threatens  the  principal ; 
for  the  execution  of  the  sentence  is  not  to  be  directed  against  the 
attorney,  but  against  the  principal  himself :  Z.  «  se  nonff.  de  rejudic  (D. 
42.  1.) :  the  fear  of  such  a  restitution  is  vain,  as  no  loss  to  the  minor 
appears.  Nor  does  the  jurisconsult  contradict  this  in  I,  cum  mandatu^ 
23.  ff.  de  minoribus  (D.  4.  4.),  where  he  says  that  sometimes  an  attorney 
under  age  may  be  injured,  if,  for  instance,  he  cannot  recover  his  costs 
from  his  employer,  and,  on  that  account,  is  to  get  *' restitution."  For, 
in  the  first  place,  that  title  of  the  law  does  not  treat  of  attomeye  con- 
ducting suits,  but  conducting  extra-judicial  matters,  the  payment,  perhaps, 
of  money.  And  even  if  it  be  taken  as  referring  to  an  attorney  in  court, 
the  trial  would  not  thereby  be  rendered  illusory,  for  the  minor  could  not 
pray  relief  as  against  a  sentence  which  could  not  prejudice  him,  but  only 
his  principal ;  but  would  pray  it  against  the  mandate  he  had  undertaken, 
and  in  the  execution  of  vihich  ho  had  suffered  injury,  and  would  therefore 
rather  pray  it  against  the  payment  of  costs  made  by  him.  And  although 
the  canon  law  repels  minors  under  25  from  the  office  of  attorney  in  as 
far  as  regards  judicial  business,  cap.  qui  generaliterj  5  infinedeprocurcUor^ 
in  6,  yet  it  is  more  correct  to  say  that  that  is  not  followed  in  praotiox, 
for  experience  shows  that  minors  are  no  lees  inscribed  on  the  public  roll 
♦  Twenty-ono  ig,  of  course,  the  colonial  ago  of  majority. 
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of  attorneys  than  on  that  of  advooates :  Sande  deeis,  Frisic  lib.  1.  tit  8. 
defin.  8.  Not  to  add  that  this  disposition  of  the  canon  law  has  had  its 
origin  in  nothing  bat  an  olden  common  error  of  the  commentators ;  so 
that  it  is  not  snrpnaing  that  on  a  discussion  as  to  this  error  with  regard 
to  the  Boman  decrees,  now  more  folly  explained,  this  rescript  of  Bone- 
fiicias  has  even  been  disapproved  in  court  But  it  would  be  different  in 
the  cases  of  those  defending  without  mandate,  for  as  they  then  conduct 
judicial  matters  at  their  own  risk  and  suffer  execution  of  the  sentence,  d. 
I.  4.  de  v.jud.  (42.  1.),  they  ought  to  be  of  that  age  that  a  restitution  on 
the  ground  of  minority  cannot  take  place,  and  therefore  should  bo 
majors,  lest  otherwise  both  they  and  their  sureties  should  be  assisted  by 
way  of  "  total  relief"  (resUtvUio  in  integrum),  and  thus  trials  be  rondorod 
illusory :  2.  minor  51.  ff.  de  minor  25  annes  (D.  4.  4.) ;  I.  exigendi  12.  C.  h.  L 
(D.  2.  13.). 

7.  An  attorney  is  either  general  or  special ;  which  division  equally 
pertains  to  judical  and  to  extra-judical  matters.     He  is  said  to  bo  a 
special  attorney  who  is  appointed  to  carry  out  a  certain  cause  or  act ; 
he  is  said  to  be  a  general  attorney  to  whom  the  carrying  out  of  all 
matters  is  entrusted.     And  the  latter  again  is  either  appointed  **with 
a  free  administration,"  or  simply  no  power  of  free  administration  being 
added.    He  who   is  appointed  with  ''  a  free  administration "  can  do 
almost  all  that  his  principal  can,  so  that  he  can  alienato  his  principal's 
goods   and  transfer  the  dominium  to  the  party  accepting  it,  not  only 
when  necessity  demands,  but  when  the  advantage  of  the  principal  so 
recommends  it :    L  creditor  GO.  §  ulLff.  mandati  (D.  17. 1.)  ;  L  procurator 
58.  jf.  h,  t.  (33.)  §  gud  ratione  43.  Insiit.  de  rerum  dei  (1.  2.  1.);  L  qua 
raHone  9.  §  4.  nihil  ff.  de  acquir/9'er,  dom.  (D.  41.  1.),  whence  he  is  said 
to  have  a  ^'  full  mandate,"  in  d,  I  60.  §  ult.  mandate  (D.  17. 1.) ;  the  right 
of  donating  being  alone  denied  to  him,  since  *'  to  donate  "  is  rather  "  to 
destroy "  than  *'  to  administer  " :      I.  contrajuris  28.  §  uU.  ff.  de  pactie 
(D.  2. 14.) ;  I.  JUius  familias  7.  pr.  et  §  3.  /.  de  donation.  (D.  39.  5.).     But 
he  to  whom  the  simple  administration  is  mandated  cannot  alienato 
either  movables  or  immovables  nor  slaves,  without  a  special  power  from 
the  principal,  excepting  the  cose  of  "fruits"  and  other  things   which 
can  be  easily  destroyed  :  I.  procurator  totorum  63.  ff.  h.  t,  (8. 8.).    In  vain 
is  it  put  forward  to  overturn  this  ranking  division  of  attorneys,  that 
he  who  has  administration  can  alienate,  I.  per  §  eed  et  si  3.  ff.  de  divers, 
temp,  prescript.  (D.  44.  8.),  and  that  he  cannot  do  more  to  whom  a  free 
administration  has  been  granted :  I.  si  convenerit  18.  §  ult  I.  19.  ff, 
depignorat  act.  (D.  18.  7.);  IfiUasfam.  l.ff.  de  donat.  (D.  39.  C);  I. 
contra  28.  §  ult.ff.  de  pactis  (D.  2.  14.);  I.  si  pater  12.  ff.  quse  in  fraud. 
cred.{42.  8.) ;  I.  si  quis  hoc  41.  §  ult.ff.  de  vi  Vind.  (D.  6.  1.)  ;   /.  si 
servus  14.  ff.  de  acquirend.  possess.  (D.  41.  2.) ;  /.  si  liherum  10.  G.  quod  cum 
es  qui  in  alien,  potest  (0.  4.  26.) ;  I.  sicut  re  8.  §  an  padsci  5.  ff.  quih.  mod, 
pign.  sole.  (D.  20.  6.) ;  1 1.  §  l.ff.  qusB  res pign.  (D.  20. 8.).    [After  referring 
to  slaves  and  the  peculium  of  filii  familiarum,  and  to   there  being  in 
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tbeir  caso  no  diBtinctiaii  bdween  the  tenns  **  •dmimBtratioa''  and  "  free 
administzBtioii,''  boih  obeolete,  he  proceeds]  But  sb  this  is  otkerwiBe  in 
the  case  of  aa  attoniej,  jaa  cannot  extend  the  argmnent  of  the  foimer  to  the 
latter.  BendeSy  a  distinction  waa  drawn  hj  the  anthorB  of  onr  law 
between  a  **  eimple  administration  "  and  a  *'  free  administration,''  and  tiiat 
those  who  had  a  free  administration  oonld  do  more  than  those  who  had 
not  a  free  administration,  bnt  a  simple  administration  of  goods  can  be 
shown  from  the  passages  as  to  slsTes  and  filii  familiannn  cited  above,  for 
it  is  not  probable  that  mention  wonld  be  made  in  so  many  places  of  a 
**'  free  administration  "  if  there  were  not  slso  another  administration  which 
is  not  free.  Nor  should  it  incline  ns  to  the  contrary  view  that  what  in  one 
passage  is  allowed  to  a  general  attorney  **  with  free  administration,"  is  in 
another  place  fonnd  allowed  to  an  attorney  having  a  general  power  without 
any  mention  of  a  free  administration :  thus  a  generel  attorney ''  wi^  a  free 
administration  "  can  make  payment  and  can  coUect,  and  therefore  can  eren 
take  court  proceedings,  and  can  alienate  by  selling  and  exchanging  one 
thing  for  another  :  /.  procurator  eui  56.  /.  59.  A.  I. ;  I,  qua  raJHone  9.  §  mhil 
A..ff.  de  aequirend,  dominio  (D.  41.  1.)  §  qua  ratiane  43.  IngtU.  de  rer,  dto. 
(1.  2. 1.).  These  can  also  be  done  by  him  to  whom  the  administration  of 
*'  all  the  goods  "  is  committed,  without  any  mention  of  **  free  administra- 
tion '* :  thus  he  can  make  payment :  2.  quod  Ubd  87.  ff.  de  soloL  (D.  46.  8.) 
I,  «t  procurator  6.  de  cond,  indebiti  (D.  12. 6.) :  he  can  bring  aa  action,  I.  Bed 
ft  unius  17.  §  procurator  autem  IQ.Junet.  §  15.^.  de  injuriis  (D.  47. 10.) ; 
he  can  alienate  fruits  and  other  things  which  can  easily  be  destroyed :  L 
procurator  iotor,  63.  in  fine  h.  L  (38.).  Por  it  should  be  understood  that 
although  it  cannot  be  denied  that  a  general  attorney  with  free  administra- 
tion has  many  things  in  common  with  1^  to  whom  the  administration  of 
all  goods  has  been  mandated  "  simply,"  without  the  addition  of  "  free 
administration,"  and  that  therefore  it  is  true  that  both  can  make  payment 
(just  as  payment  can  also  be  made  to  both,  L  vero  12. 1,  qui  hominem  34  § 
ri  Titium  3»ff,  de  eolut.  (D.  46. 3.) ;  that  both  can  call  in  and  bring  action ; 
that  both  can,  on  any  necessity,  alienate  fruits  and  other  things 
which  are  easily  destroyed ;  yet  this  does  not  prevent  there  being 
differences  in  other  respects.  Thus  a  general  attorney  with  free  power 
cannot  only  alienate,  o.n  necessity,  things  which  would  easily 
be  destroyed,  but  also  all  others  whatsoever,  by  bartering  them,  by 
soiling  them,  by  negotiating  them,  or  by  operating  in  other  ways  to  the 
advantage  of  the  principal  mandant,  provided  only  he  so  acts  as  to 
alienate  with  an  intention  of  administering  and  bondfide^  not  fraudulently, 
as  has  before  been  said,  according  to  I.  creditor  60.  §  uU.  ff,  mandad 
(D.  17.  1.) ;  I.  procurator  58.  ff.  h.  L  On  the  other  hand,  a  genend 
attorney  without  free  administration,  to  whom  things  are  given  to  be 
administered,  is  bound  by  this  rule  that  he  cannot  alienate  the  goods  of 
bis  principal,  whether  movables  or  immovables  [nor  slaves],  without  the 
special  mandate  of  the  principal,  but  can  only  alienate  fruits  cr 
other  things  which  can  easily  be  destroyed :  d.  I.  63.  ff.  A.  I.      The  foimer 
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can,  handfide^  pledge  the  goods  of  Ms  principal  for  his  debts,  whenever 
the  advantage  of  his  principal  demands  it :  arff^  d,  L  60.  §  tdt,  ff.  mandati 
(D.  17.  1. );  L  si  conveniret  18.  §  idt.  I.  19.^.  depignorat  ad,  (D.  13.  7.). 
The  latter  only  has  the  power  of  pledging  if  the  administration  of  ''  all 
the  goods  "  (universorum  honorum)  has  been  allowed  to  him  by  one  who 
was  accustomed  to  receive  borrowed  moneys  under  pledge :  I.  solutum  11. 
§  filL  L  12.  depign.  aci»  (D«  13.  7.).    He  does  so,  in  so  far,  on  necessity, 
for  the  condition  of  the  principal  was  such  that  he  could  obtain  credit 
without  pledge,  for  a  pledge  would  not  be  lightly  given  by  one  who 
could  obtain  credit  without  it.     Again,  he  can  "  proffer  oath  " :  h  jus 
Jurandum  17.  §  ulL  ff.  de  jure  jurando  (D.  12. 2.).  And  for  the  same  reason 
he  can  compromise,  both  because  an  oath  partakes  of  the  nature  of  a  com- 
promise, I,  2.  31.^.  de  jure  jurando  (D*  12.  2.),  and  because  it  is  of  more 
moment  to  proffer  oath  than  to  compromise,  since  those  to  whom  the  proffer 
of  an  oath  is  denied  have  still  the  power  of  hond  fide  making  a  compromise ; 
for  instance,  the  administrators  of  the  goods  of  a  corporation :  I,  jus 
jurandum  34.  §  defensor  l.ff,  de  jure,  jurando  joined  to  L  prsevi  12.  ^  de 
transact    Add  the  title  on  compromises  (3.  2.),  ante,  part  vi.  num,  2. 
The  latter  (t.^.  a  general  attorney  without  free  administration),  however^ 
can  neither  compromise  nor,  as  a  consequence  of  the  argument  above, 
proffer  oath :  L  mandate  generali  60,  ff.  h  t.    In  this  way  the  attorney  of  fisc, 
who  has,  it  is  true,  a  general  power  but  not  a  full  mandate  with  power  of 
alienation,  is  said  to  act  "  without  result "  (nihil  agere)  whenever  he  does 
anything  by  way  of  sale  or  compromise :  hl.^l^ff.de  offic,  proc.  Csesires 
(D.  1. 19.).    And  although  in  the  said  1, 17.  §  uLt.  ff,  de  jure  jurando  (D.  12. 
2.)  it  is  said  that  an  attorney  can  proffer  oath  if  he  has  the  administration 
*'  of  all  the  goods,"  no  mention  being  made  of  free  administration,  yet  it 
is  necessary  and  behoves  us  to  accept  that  passage,  which  is  one  by  Paulus, 
as  referring  to  him  who  has  a  "  free  administration,"  since  the  same 
Paulus    has    laid    down    that  a  general  power  does   not  include  a 
compromise  entered  into  for  the  purpose  (tf  deciding  a  dispute,  d,  I,  60. 
ff,  h,  t, ;  which  two  views  cannot  at  the  same  time  be  consistent  according 
to  what  has  been  said  before,  unless  the  d.  I,  17.  §  ult„  be  received  as 
referring  to  him  who  has  a  full  mandate,  and  thus  a  general  mandate 
with  free  administration.    Nor  will  you  rightly  object  that  even  a  general 
attorney  without  free  administration  can  compromise  because  he  can 
receive  payment,  Lprescriptum  10.  §  ult,  Z.  11,  12.  13.  ff,  depactes(2, 14.), 
as  has  already  been  intimated  above  regarding  payment.    Por  I  do  not 
read  in  the  said  "  laws  "  of  a  compromise,  but  of  a  pact  to  one  to  whom 
payment  can  also  be  made;  but  the  argument  that  because  you  can 
pact  therefore  you  can  compromise  has  no  force.    For  even  he  who  has 
a  simple  administration,  and  not  a  free  administration  *^  of  all  the  goods," 
can   lawfully  pact,  so  that  by  pact  he  can  even  injure  the  principal 
according  to  the  said  ^*  laws,"  because  if  by  a  pact,  which  is  wont  to  be 
entered  into  as  to  certain  and  not  as  to  doubtful  things,  he  have  injured 
his  principal,   a  recourse  by   the  action  of  mandate  is  open  to  the 
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prejudiced  principal  for  indemnity.  Bat  the  reason  for  his  not 
compromising  who  has  not  a  general  mandate  with  a  free  administration 
is  that,  in  a  compromise  bond  fide  made  hy  him  as  to  a  donbtfol  suit  or 
uncertain  thing,  without  the  remission  of  a  liquid  right,  the  damage 
caused  by  the  compromise  is  not  sufficiently  apparent,  on  the  analogous 
argument  of  what  is  laid  down  in  tit,  de  transactione  num.  24.  (aniey  pt, 
vi.)  as  to  non-rescission  of  compromises  on  the  ground  of  "  enormous 
loss  " :  and  therefore  no  action  of  mandate  from  that  cause  seems  to  be 
provided  for  the  principal :  wherefore  it  is  not  to  be  supposed  that  the 
principal  wished  also  to  give  the  power  of  compromising  to  those  to  whom 
he  gave  the  power  of  pacting,  inasmuch  as  though  he  could  have 
recourse  against  those  pacting,  he  could  not  have  recourse  against  those 
compromising.  It  is  of  little  momlsnt  that  in  the  "  Basilica  "  the  Greek 
text  of  {.  58.  ff,  h.  t,  has  not  the  words  "  free  administration,"  or  words 
similar,  because  many  other  things  are  omitted  in  those  books,  the  authors 
of  the  Greek  version  having  everywhere  studied  brevity  of  diction. 

8.  There  is  also  an  attorney  tn  rem  suam,  that  is,  one  who  does  not  cany 
on  business  for  the  benefit  of  the  principal,  but  for  his  own  benefit, 
L  8%  8e  rem  4.  ff.  de  rejudicaia  (D.  42.  1.) ;  L  quia  absente  4.  C,  h,  t. 
(C.  2.  13.) ;  {.  ju8  jurandum  17.  §  ult.  ff.  dejurejur.  (D.  12.  2.),  whether 
the  actions  have  been  mandated  to  him  or  ceded,  by  which  actions  he 
then  proceeds  as  plaintiff :  d,  I.  4.  C.  h.  t.  toL  tit.  ff.  et  Cod,  de  hered.  vel 
net.  vendita  (D.  18.  4.  0.  4.  39.),  or  whether  he  put  himself  forward  in 
the  suit  for  the  defendant,  and  took  upon  himself  the  risk  of  the  trial : 
d.  I.  4.  ff.  de  re  judicata  (D.  42.  1.)  ;  I.  sed  et  si  25.  §  item  si  rem  17.  tn 
med.  vera,  quid  tamen  ff.  de  petit,  hered.  (D.  5.  3.) ;  I.  si  actor  29.  ff,  h.  t. 
(3.  3.) ;  I.  quia  etiam  3.  §  ult.  ff.  de  alienat.  judidi  mut.  causa  (D.  4. 7.) ;  or 
whether  a  surety  or  a  constitutor  (i.e.  a  verbal  surety,  vide  13.  5.  1. — 
Tr.)  being  afterwards  sued,  appoints  the  principal  debtor  for  whom  he 
intercedes  as  an  attorney  to  defend  him,  for  in  that  case  such  an  one 
defends  at  his  own  risk  :  I.  licet  42.  §  ea  ohligatse  2.  ff.  h.  t.  I.  idemque 
10.  §  generalite  12.  ff.  mandati  (D.  17.  1.).     There  is,  however,  some 
difference  between  these ;  for  when  another  is,  by  means  of  a  cession  of 
action,  substituted  in  the  place  of  a  former  possible  plainti£^  that  can 
be  done  even  if  the  debtor  be  unwilling  or  prohibits  it :  I.  nominis  3.  C. 
dehered.  vel  act.  vendita  (C.  4.  39.) ;    I.  1.  C.  de  noration.  (C.  8.   42.). 
But  when  another  puts  himself  forward  in  a  trial  for  the  defendant,  at 
the   defendant's  wish,  he  does  not  put  himself  forward  as  a  mere 
dfendeer    of    the  defendant,  but  as  one  on   whom  the  burden   and 
execution  of  the  condenmation  will  fully  attach  themselves  (redundaret), 
the  principal  debtor  being  withdrawn  and  released.     This  cannot,  it  is 
UOBE  GOBBEOT  TO  SAT,  be  douc,  cxcept  with  the  concurrent  consent  of  the 
plaintiff,  lest  otherwise  a  less  suitable  defendant  be  put  in  the  place  of  a 
suitable  one ;  and  therefore  if  the  plaintiff  prefers  to  sue  the  principal 
rather  than  him  who  is  an  attorney  in  rem  suam^  it  is  to  be  said  that  he 
can  do  so.     Thus  Ulpian  in  d.  I.  si  actor  29.  ff.  h.  t ;  arg.  I.  ratio  2. 
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C.  de  hered.  vel  ad.  vendita  (0.  4.  89.}.  The  well-known  nile,  "*  that  the 
plaintiff  is  not  permitted  to  do  that  which  the  defendant  is  not  per- 
mitted to  do,"  ^is  not  opposed  to  this :  I.  wm  debet  41.  ff.  de  reg.  juris 
(D.  50.  17.).  For  that  axiom  fails  in  those  cases  in  which  the  reasons 
applying  to  the  cases  of  the  plaintiff  and  defendant  are  different,  and 
that  is  so  here,  because  the  debtor,  by  substituting  another  less 
suitable  debtor  in  his  place,  can  make  the  condition  of  the  creditor 
worse,  but  the  debtor  will  always  be  released  in  the  same  way 
by  payment  before  or  after  the  cession,  nor  is  his  case  made 
worse  by  the  cession.  Besides,  an  attorney  in  rem  mam  differs 
from  a  simply  appointed  attorney,  not  only  in  this,  that  when  "  con- 
stituted "  in  rem  suam  in  a  trial,  he  remains  in  it  for  his  own  advan- 
tage, and  if  he  is  a  defendant  the  action  on  the  judgment  is  given 
against  him :  I,  m  se  nan  ^,ff.  de  rejudicata  (D.  42.  1.),  but  also  in  this, 
that  he  carries  on  the  suit  at  his  own  cost ;  whereas,  on  the  other  hand,  a 
simple  attorney  litigates  at  the  cost  of  the  principal  mandant  himself. 
Ant.  MatthsBus  de  auction,  libr,  2.  cap,  6.  num,  24.  in  fine, 

9.  For  the  appointment  of  an  attorney  a  mandate  is  necessary,  and 
that  is  either  expressly  interposed  by  writing  or  by  a  messenger 
(nuncium),  or  by  putting  "  of  record  "  before  the  presiding  judge  or 
magistrate,  Paulus  recept,  sent,  libr,  1.  tit.  3 ;  or  tacitly ;  although  this 
tacit  mandate  is  not  gathered  from  the  mere  silence  of  him  to  whom  the 
mandate  is  given  :  I.  filius  familias  8.  §  invitus  I,  h,  t.  Yet  it  is  pre- 
sumed from  the  silence  of  one  who  is  present  and  knows  that  another 
has  intervened  to  carry  on  his  affairs ;  so  that  he  is  understood  to  be 
your  attorney,  to  whom  you  have  permitted  to  be  plaintiff  or  defendant  in 
your  affairs :  §  procurata  1.  Insiit,  de  its  per  quos  agere  pore,  (1,  4. 10.)  arg, 
I.  n  remunerandi  6.  §  sipaesue  2.  I.  qui  potitur  18.  ff.  mandaii  (D.  17  .1.) ; 
l.  si  fide  juror  6.  C.  Cod.  tit,  (4.  35.).  But  it  has  become  pbaotige,  for 
the  purpose  |of  removing  all  doubt,  that  powers  of  attorney  to  carry 
on  lawsuits  should  be  issued  written  fully  in  a  public  instrument, 
whether  before  an  attorney  and  witnesses,  or  whether  (as  the  Gelrians, 
the  Transilulani,  and  the  Brabantines  require)  completed  *'on  the 
record."  Zip.  not.  jur.  Belgici  libr,  1.  tit.  de  procurat.  circa  princip. ;  my 
revered  father  P.  Voet  on  Statutes^  sect.  10.  num,  11.  vers,  hinc  etiam  et  ad 
§  ult.  Instit.  de  iis  per  quos  agere  possumtis,  num.  ult.  (1.  4.  10.);  Sim, 
van  Leeuwen  cens,  forens.  part  2.  libr.  1.  cap.  5.  num,  8.  It  is 
a  consequence  of  this  that  a  mandate  to  carry  on  a  suit  is  not  rightly 
proved  by  witnesses,  lest  by  the  examination  of  witnesses  and  post- 
ponements time  is  taken  up,  the  principal  subject  matter  being 
meanwhile  put  off.  Vide  Mascardus  de  prob.  conclus.  1014,  mandatum 
probetur  nee  ne,  per  testes. 

'  10.  Therefore  no  one  is  to  be  admitted  in  a  trial  as  an  attorney  for  a 
plaintiff,  if  it  is  clear  that  ho  is  without  a  mandate,  even  if  he  have 
given  security  de  rato,  which  is  also  thk  practice  nowadays. 
Grocnewegen  ad   §  3.  Instit.  de  Satisd.   (1.  1.  24.),  so  that  even  if  the 


412  voet's  pandects,  [Bk.IIL   Trr.iir. 

adversary  be  sileniy  the  judge  will  demand  the  power,  and  if  a  fake 
attorney  be  fonnd,  will  repel  him,  nor  allow  a  controyersy  to  be 
carried  on  by  him,  /.  licet  24.  C.  h.  t ;  for  although  it  is  found  laid  down 
as  a  penalty  upon  one  contumaciously  not  giving  security  as  to 
*'  depending  danger  "  (de  damno  infectx)^  that  he  who  refuses  to  give 
security  cannot  put  forward  the  procuratorial  exception  against  an 
attorney  demanding  security  for  another,  I.  inter  quoa  39.  §  aliena  d.ff. 
de  damno  infecti  (D.  39.  2.),  yet  that  does  not  prevent  the  judge,  by 
virtue  of  his  office,  repelling  one  whom  he  discovered  to  be  without  a 
mandate.  If  any  one  who  was  without  a  mandate,  and  the  defect  of  a  man- 
date was  clear,  was  nevertheless  admitted  as  an  attorney  for  a  plaintiff, 
whatever  is  done  by  the  *'  false  attorney  "  is  ipso  jure  void,  d.  L  licet  24. 
(7.  h,  t ;  nor  is  the  judgment  confirmed  by  the  ratification  of  him  in  whose 
favour  it  is  passed,  inasmuch  as  he  cannot  take  away  by  his  ratihabition  the 
right  of  objecting  to  the  nullity  of  a  sentence,  which  right  was  once  gained 
by  his  adversary.  For  although  a  ratihabition  is  similar  to  a  mandate, 
and  retrobates  to,  entirely,  and  confirms  what  has  been  already  done,  /. 
uU.  Cod.  ad  Senaiusc.  Macedonian  (4.  28.)  ;  l.  semper  qui  60.  ff,  de  reg.  juris 
(D.  50, 17),  yet  this  does  not  happen  if  thereby  a  right  gained  by  a  third 
person  is  taken  away,  for  one  can  only  prejudice  oneself  by  one's  own 
ratification.  For  thus  when  a  possession  of  goods  had  been  gained  for 
another  without  mandate,  ratification  could  not  be  interposed  after  the 
lapse  of  that  day  within  which  possession  of  goods  had  been  sought,  for 
no  other  reason,  as  I  think,  than  that  there  had  already  begun  to  be  room 
for  claim  for  those  of  the  following  degree  of  succession  on  the  lapse  of 
that  day,  and  their  thence  gained  right  of  seeking  the  pr»torian 
inheritance  was  not  to  be  taken  away  by  an  unseasonable  ratification : 
L  honorum  24.  ff,  rem  ratam  haberi  (D.  46.  8.).  Clearly,  if  a  sentence  had 
been  passed  against  a  false  attorney,  nothing  would  prevent  the 
principal  confirming  it  by  ratification ;  for  thus  he  renounces  his  own 
right  only ;  which  ratification  can  also  be  collected  from  this,  that  a 
principal  appeals  to  a  higher  tribunal  from  a  sentence  passed  against 
a  false  attorney :  L  num.  minor  3.  §.  ult.  ff,  rem  ratam  haberi  (D.  46.  8.). 
Pending  the  issue  also  of  a  still  uncertain  lawsuit,  the  principal  can 
ratify,  before  sentence,  what  has  been  done  by  a  false  attorney,  for  as 
yet  there  is  no  right  gained  to  any  one,  and  therefore  nothing  can  seem 
to  be  taken  away  by  the  then  interposed  ratification :  Z.  licet  verum  56,  ff. 
dejudiciis  (D.  5. 1.).  So  also  a  tacit  ratification  suffices  in  such  a  case 
as  when  the  principal  further  prosecutes  the  suit  which  the  attorney 
had  begun :  L  non  tantum  6.  ff.  rem  ratam  haberi.  Fachinceus  controv. 
libr,  8.  cap.  61.  Mynsingerus  cent.  1.  observ.  44.  Ant  Faber  Cod* 
libr.  2.  tit,  8.  de  procurator  defin.  10.  num.  4.  in  notis.  Berlichius^  part  1. 
condus.  praetie:  14.  num.  121.  et  muitis  seqq.  Andr.  Oayl^  lib.  1.  obserr. 
47.  num.  3.  Although  this  last  author  tells  us  that  it  was  decided  by  the 
Court  that  a  ratification  ought  to  be  admitted  in  every  case  after 
judgment,  de  ohs,  47.  num.  5,  yet  it  can  be  gathered  from  what  has 
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above  been  said  that  tbe  groimds  of  that  decision  are  weaker;  for 
although  there  is  a  certain  negligence  on  the  part  of  him»  who,  owing 
to  his  lees  careful  enquiry,  has  allowed  a  false  attorney  to  continue  against 
him  in  a  trial,  yet  as  ^e  bhuue  of  that  false  attorney  himself  is  greater, 
that  lesser  negligence  is  absorbed  in  the  greater  blame  of  the  attorney. 

11.  This  is  allowed  to  '* conjoined  persons^  {eonjunctse penonas).  that 
eyen  those  wishing  to  act  without  a  mandate  are  allowed  to  appear  for  a 
conjoined  person :  such  are,  children,  parents,  brothers,  affines,  freedmen, 
I  sedei  to  85.  /.  %.  1 1  exigendi  12.  C.  h.  i.  (C.  2. 13.) ;  I  n  quis  apud  3.  § 
ted  et  9%  forte  3.  ^  ff,  Judicaium  9oto%  (D.  46.  7).  Imtructu  Curia  Brabant, 
art.  825,  Christifums  ad  leg,  MetMin,  tit,  1.  art.  25«  num.  18.  et  eeqq. ;  and  a 
husband  for  his  wife,  L  maritua  21.  C.  h.  t.  (2. 13.) ;  L  uU.  Cod.  de  pactis 
conventis  (C.  5.  14) ;  also  a  consort  (co-party)  of  the  same  suit  for  the 
other  consorts,  if  they  haye  first  contested  the  suit,  but  not  before  the 
contestation  of  suit,  1. 2.  C.  de  eoMortibue  ejusdem  litie  (C.  3. 40.) ;  provided 
tiiese  persons  interpose  the  security  that  they  will  ratify  the  result  (de 
rata  eautionem),  d.  L  21,  C.  h.  t.  (2. 13.) ;  d.  I  2.  C.  de  coneort.  efued.  Utia 
(0. 8. 40) ;  I.  si  autem  8.  ff.  de  negotiis  gest.  (D.  8.  5),  with  the  exception  of 
a  husband  claiming  the  paraphersal  debts  of  his  wife ;  for  he  is  not  even 
to  be  burdened  with  the  caution,  de  rato  d.  U  uU.  C.  de  pact,  convert.  (C.  5. 
14.) ;  provided,  however,  that  in  most  of  these  cases  the  will  of  him  who 
wishes  to  proceed  for  the  conjoined  person  is  not  contrary :  I.  Pompontua 
40.  §  uU.ff.  h.  t.  (D.  8.  3.).  Wherefore,  although  a  husband  rightly  acts 
for  his  wife  without  a  mandate,  yet  if  the  wife  has  mandated  to  the 
husband  a  certain  business  or  a  certain  suit,  as  by  this  very  fact  she 
seems  to  have  tacitly  prohibited  him  from  carrying  on  any  other 
business,  he  therefore  ought  only  to  carry  out  that  which  is  prescribed  in 
the  power  of  attorney  given :  I.  maritus  21  t»  fin.  C.  h.  t.  (C.  2. 13.) ; 
provided  only  that  the  question  is  as  to  ordinary  remedies  and  actions  to 
be  instituted  :  for  if  the  extraordinary  remedy  were  to  be  prayed  for  of 
restitution  in  integrum,  or  any  similar  remedy,  no  one  can  pray  this 
without  a  mandate,  except  a  father  for  his  son :  other  cognates  and  affines 
cannot  do  this  except  with  the  concurrent  wish  of  the  persen  himself 
to  be  restituted :  /.  patri  27.  ff.  de  minor  25  annie  (D.  4.  4.). 

12.  But  if  it  is  clear  that  a  power  has  been  given  to  the  attorney, 
security  as  to  ratification  is  superfluous,  I.  1.  C.  A.  t. ;  I.  ei  procuratorem 
61).  ff.  h.  t.  (D.  3.  8.) ;  unless  the  power  be  insufficient,  being  perhaps 
general  when  a  special  one  is  required,  as  in  the  denouncement  of  a  new 
work  (novi  operis  nunciatio),  L  de  pupiUo  §  5.  qui  procuratori  18.  I.  cum 
procurator  13.  ff.  de  operie  novi  nunciatione  (D.  39.  1.)  ;  or  in  a  petition  of 
restitution,  I.  26.  ff.  de  minor.  (D.  4.  4.) ;  but  if  there  be  a  doubt  as  to  the 
power,  the  attorney  will  only  be  to  be  admitted  if  he  give  security  to 
ratify,  1. 1.  C.  h.  t.  (2. 13.),  and  thus  although  in  Holland  and  neighbouring 
places  only  attorneys  authorised  by  a  lawful  mandate  can  appear  for  a 
plaintiff  or  an  appellant  to  begin  a  suit.  Instruct.  Curise  Holland,  art. 
52. ;  Curia  Suprema^  art.  169  ;  reglement  op.  de  expedita  van  justitia  voor 
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de  Hooge  Bade,  7  July  1658,  art,  20 ;  yet  if  tbe  power  be  fonnd  to 
labour  under  a  defect  in  any  part,  as  if  it  were  not  granted  with  Bolem- 
nities  but  only  by  a  private  letter,  or  is  imperfect  in  any  other  way,  the 
attorney  will  be  meanwhile  admitted  for  his  principal,  under  security 
that  ho  will  exhibit  a  fuller  and  more  lawful  mandate,  with  the  plaintifi^s 
ratification,  as  Van  Leeuwen  witnesses  in  his  Ceni.  Far,  pari  2.  Ubr,  1.  cap, 
5.  num.  4. 

13.  When  '^  conjoint  persons "  are  admitted  in  certain  cases  without 
a  mandate,  according  to  what  has  been  before  said,  or  public  attorneys  are 
admitted  without  mandate,  they  appear  in  court  (sese  sistunt)  and  bring 
the  action  or  prosecute  the  appeal :  if  they  fail  and  are  condemned  in 
the  expenses,  they  bear  them  themselves,  nor  have  they  the  right  of 
recovery  from  conjoint  persons  nor  from  others  for  whom  they  acted ; 
but  are,  in  addition,  to  be  punished  with  a  discretionary  penalty  {pcena 
arbitrarid)  if  by  discharging  the  public  duty  of  an  attorney  they  have 
thus  put  themselves  forward  to  act  for  strangers,  arg.  I,  si  se  non  4.  ff,  de 
re  judicata  (D.  42. 1.) ;  Instruct.  Cur.  HolL  art.  62 ;  Jac.  Caren,  observat.  3. 

14.  An  attorney  can  intervene  in  all  civil  causes  unless  circumstances 
demand  the  presence  of  the  principal,  I,  inpecuniaris  26.  C.  h.  t,  (C.  2. 13.), 
and  this  the  judge  may  decree  ;  so  that  if  tiie  defendant  do  not  appear, 
and  the  judge  orders  him  to  be  re-cited,  he  may  add  a  threat  of  im- 
prisonment in  case  of  contumacy  :  not  that  this  is  so  much  advisable  on 
account  of  tlie  trial  and  the  nature  of  the  action  brought,  but  rather 
because  there  has  been  a  neglect  and  a  spuming  of  the  authority  of  the 
judge  so  directing :  it  behoves  that  he  should  be  in  every  way  obeyed :  as 
says  Ant,  Faher,  Cod,  Ubr.  2.  tit.  2.  defin,  10.  Joh.  Papon,  libr.  24.  tit  3. 
art.  9.  Alphonsus  de  Azevedo  ad  const,  reg.  Hisp,  libr,  4.  tit.  3.  leg.  15.  num^ 
2.  In  such  case,  however,  the  defendant  will  be  discharged  if  he  sends 
an  attorney  armed  with  the  fullest  power,  and  so  instructed  that  he  can 
supply  the  presence  of  the  principal,  and  do,  say,  admit  those  things 
which  the  principal  if  he  were  present  could  do ;  unless  the  judge  then 
decrees  otherwise  for  just  cause.  Jason,  ad  d.  I.  26.  C.  h.  t.  num.  3.  4.  6. 
Barbosa  in  coUectaneis  Cod.  ad.  d.  I.  26.  num.  5.  Azevedo  d.  loco.  In 
criminal  cases,  however,  an  attorney  is  not  admitted  to  appear,  neither  on 
the  side  of  the  attorney,  lest  by  the  defendant's  absence  trials  be  ren- 
dered illusory,  nor  on  the  part  of  the  accuser ;  for  the  same  reason,  if  on 
account  of  the  crime  not  being  proved  according  to  the  indictment  (W 
inscriptionis)  he  (the  accuser)  is  to  be  subjected  to  the  law  of  "retalia- 
tion "  {obsolete  — Tr.)  I. pen.  %\,ff,d(  ublicis  judiciis  (D.  48. 1,) ;  I.  l.ff.  an 
per  alium  causss  appelL  redd.  poss.  (D.  49. 9.) ;  Paulus  5.  senten,  tit.  16.  §  11. 
[The  rest  of  this  §  relates  to  a  mode  of  criminal  procedure  now  obsolete 
in  many  details.  It  amounts  to  this  only,  as  of  present  application,  that 
a  criminal  must  be  summoned  personally  and  not  by  attorney.] 

15.  Nor  does  our  modbbn  law  differ  much  from  these  principles  of 
the  Boman  law,  for  by  it  (our  law)  it  obtains  also  that  an  attorney 
cannot  intervene  in  criminal  causes  for  a  defendant,  unless  this  has  been 
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specially  decreed  by  a  judge,  but  tbat  the  defendant,  being  cited  himself 
and  to  appear  in  person,  ought  also  to  remain  present  himself  until  the 
judge,  on  his  application,  remits  the  necessity.  But  if  he  is  present 
he  may,  with  the  leaye  of  the  judge,  use  the  services  of  an  advocate  or 
attorney,  being  perchance  himself  unskilled  in  forensic  matters.  And  this 
is  so  if  the  accusation  be  a  criminal  one  and  of  extraordinary  process. 
Simon  vcm  Leeuwen,  Cena,  For.  part  2.  Itbr,  2.  cap.  2.  num,  3.  4.  et  seqq. 
Merula  prax.  lib.  4.  tit  36.  cap,  1.  num.  4.  5.  6.  Feirus  Bomans  tract 
deforo  competetUe  libr.  2.  cap.  4.  num.  3.  Wcuisejuiar^  pract.  jud.  cap.  27. 
num.  4.  6.  8.  9.  10.    [Rest  of  §  obsolete.— Tr.] 

16.  As  regards  *'  popular "  actions,  in  them  the  Roman  law  allowed 
an  attorney  for  the  defendant  but  not  for  the  plaintiff,  for  as  in  this 
class  of  actions  the  power  of  appearing  was  competent  to  any  one  of  the 
public,  and  not  less  to  the  mandatory  than  to  the  mandant,  he  did  not 
seem  to  act  in  another's  name  to  whom  the  power  of  proceeding  in  his 
own  name  was  given,  unless  by  this  popular  action  he  desired  to  gain 
what  was  of  private  interest,  for  then  it  was  laid  down  that  an  attorney 
could  be  appointed,  not  as  if  for  the  popular,  but  as  if  for  a  private 
interest:  I.  licet  in  42;  I.  non  cogendum  45.  §  1.  jf.  ft.  t.  /.  qui  populari  5.  ff.de 
popular,  action.  (D.  47.  23.).  And  as  the  accusation  of  a  suspect  tutor 
was  as  it  were  public  or  "  popular,"  §  3,  Instit.  de  suspect,  tut.  (1.  1.  26.)» 
therefore  the  accusation  of  a  tutor  as  suspect  is  not  easily  made  by  an 
attorney :  unless  it  is  clear  that  he  has  been  nominately  empowered  by 
the  tutor :  L  non  solum  39.  §  ult.  ff.  h.  t.  (D.  3.  3.). 

17.  The  office  of  an  attorney  is  diligently  to  expedite  the  cause  of 
his  principal,  not  only  in  convention,  but  in  reconvention;  so  that  in 
respect  of  reconvention  he  is  bound  to  give  security  to  ratify  :  I.  senmm 
quoque  33.  §  ait  prsetor  3  and  4.  ff.  h.  t.  (D.  3.  3.),  even  if  the  attorney 
be  appointed  in  rem  suam  according  to  the  distinctions  more  fully  drawn, 
in  the  tit.  de  judiciis  (5. 1.).  If  by  the  fraud  or  negligence  of  his  attorney 
the  principal  was  defeated  in  the  instituted  cause,  or  sustained  other 
damage,  which  might  have  been  avoided  by  the  more  exact  diligence  of 
the  attorney,  the  attorney  is  to  be  condemned  to  repair  the  whole  loss 
without  doubt,  as  the  ordinary  nature  of  the  power  by  which  he  is 
appointed  demands  it :  arg.  I.  a  procuratore  13.  Z.  in  re  mandata  21.  C. 
mandati  (C.  4.  35.),  reglement  op.  de  expeditii  Van  Chistitie  voor  den 
Hoogen  Bade  Ijuli  1658,  ar<.  37.  Mynsingerus  cent.  5.  dbserv.  53.  Treutlerus 
vol.  1.  di»p.  9.  thes.  12.  Andr.  Gayl,  lib.  1.  observ.  45.  Neostadius  de  pact, 
antenup.  dbserv.  1.  in  notis  vers,  patron.  My  father,  F.  Yoety  ad  princip. 
Instit.  de  oblig.  ex  quari  delecte^  num.  3.  For  that  the  fraud  of  the 
attorney,  committed  in  the  suit  entrusted  to  him,  injures  his  principal, 
if  committed  in  the  matter  itself  as  to  which  the  mandate  was  given, 
provided  the  agent  did  not  exceed  the  bounds  of  the  mandate,  is  clear :  I. 
si  procurator  10.  C.  h.  .  (C.  2. 13.).  So  that  it  seems  that  the  principal 
should  be  assisted  by  a ''  restitution  of  the  whole,"  if  the  attorney  is 
not  solvent  only  when  the  fraud  and  corruption  of  the  adversary  concur  ; 
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in  which  case  the  action  and  exception  of  fraud  are  given  to  the  iDJared 
party:  I  si procuraiorem  8.  §  ted  et  $i  l,ff.  mandati  (I).,17. 1.);  h  ti pro- 
curator 9,ff.  de  doL  maU  et  met  excep,  (D.  ).  But  even  if  there  be  no 
fraud  of  the  adversary,  this  is  especially  to  be  aUowed  by  oub  law  ;  for 
inasmuch  as  nowadays  a  certain  number  only  of  attorneys  is  appointed, 
it  can  scarcely  be  imputed  to  the  litigant  that  he  aYailed  himself  of  the 
services  of  such  an  attorney  publicly  approved.  Vide  Neotiadiua  d, 
loco, 

18.  On  losing  the  suit  an  attorney  is  bound  to  appeal  from  an  unjust 
sentence ;  but  he  is  not  bound  to  prosecute  the  appeal,  L  invitua  17.  O.  A. 
i,  (2.  13.),  arg.  L  dominns  9.  I,  si  actor  10.  C.  de'appellaiion.  (0.  7.  62.) 
cap.  non  injuate  14.  extra  de  procurator^  unless  he  have  been  appointed 
*^  for  all  the  cause  "  (ad  omnem  causam),  in  which  case  he  can  also  give 
reasons  and  grounds  of  appeal :  arg.  I,  2.  ff,  an  per  alitan  causae  appelL 
reddiposa.  (D.  49.  9.). 

Although  WITH  us,  and  many  nations,  the  question  is  now  super- 
fluous whether  he  is  bound  to  prosecute  an  appeal,  since  in  every 
tribunal  a  certain  number  of  attorneys  is  appointed,  beyond  whom  none 
are  admitted,  and  therefore  not  even  those  admitted  in  the  superior 
tribunals,  Oroenewegen  ad  I.  conatitutio  27.  C»  h,  t,  (2.  13.),  which  is 
also  acoordiug  to  the  Grecian  Constitution  of  Zeno,  which  is  lex  27. 
C.  h  U ;  wherefore  the  of&ce  of  attorney,  equally  with  that  of  judge,  is 
considered  ended  after  sentence  passed :  Joh.  Papon,  lib.  6.  tit  4.  aaaect.  7. 
Ant.  Theaaurua  deda.  Pedemont  107  »fi  addition.    So  that  if  even   the 
same  party  can  fully  bring  action  equally  in  the  inferior  and    the 
superior  court,  as  an  attorney  publicly  appointed  and  admitted  in  both, 
still  he  must  be  clothed  with  a  new  mandate  to  carry  on  the  appeal,  unless 
from  the  very  beginning  a  mandate  to  bring  and  prosecute  the  appeal 
seems  to  have  been  given  to  him.    Ant.  Theaaurua  deda.  Pedemont  202. 
num.  3.    /oc.  Coaen  cbaervat.  34.  num.  11.  30.  et  aeqq.    The  consequence 
of  which  is,  also,  that  an  attorney  appointed  to  bring  a  suit  in  a  lower 
court,  and  there  failing,  cannot  appoint    another    to  prosecute  the 
appeal  in  a  higher  court,  even  one  publicly  authorised  to  carry  on  cases 
there,  unless  that  power  have  been  nominately  given  him  by  mandate, 
I.  27.  C.  h.  t.  (2. 13.) ;  for  as  after  sentence  the  office  of  an  attorney  is 
ended,  according  to  what  has  been  before  said,  who,  I  pbay,  will 
substitute  another  in  his  place  to  carry  out  that  in  respect  of  which  he 
is  not  himself  found  clothed  with  any  mandate  ?  Certainly  the  reason  of 
our  law  will  not  allow  that  any  one  should  confer  more  right  on  another 
by  mandate  than  he  himself  has  by  his  principal's  mandate.    Mantica  de 
Tacitua  et  ambig.  conaent.  lihr.  7.  tit.  22.  num.  21.    It  is  here  to  be 
observed  also,  that  an  attorney  appointed  to  sue  cannot  compromise : 
I.  tranaa^t.  7.  C.  de  tranaact.  (C.  2.  4.).   (Ante,  pt.   6.)      Nor  can  he 
bring  an  action  in  another  court  than  that  which  is  included  in  the 
mandate,  arg,  h  maritua  21.  in  fine  C.  h.  /.  (2.  13.),  unless  it  cohere  to  the 
mandated  action  as  an  accessory :  such  as  the  action  '*  to  produce  "  (ad 
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exhibendum)^  where  the  yindicaiion  of  a  thing  has  been  mandated ;  or 
the  interdict  as  to  exhibiting  the  testamentary  tablets,  if  it  has  been 
mandated,  that  a  legacy  should  be  prayed  by  virtue  of  the  will :  I,  <xd 
rem  56. 1.  a<2  legatum  62.  ff.  h.  L 

19.  By  the  Boman  law  an  attorney,  immediately  on  contestation  of 
suit,  becomes  master  of  the  suit  (donUnus  litis),  and  may  be  cited  as  such, 

I,  procurai,  22.  J.  nulla  dvhiiatio  23.  C.  h.  t,  (0.  2.  13.) ;  which  is  not  the 
case  with  attorneys  appointed  to  extrajudicial  matters,  where  no  such 
contestation  of  suit  is  found ;  for  by  contestation  of  suit  there  is  as  it 
were  a  quasi-contract,  I,  licet  3.  §  idem  scribit  ff.  de  peculio  (D.  15.  1.) ; 
and  by  it  a  certain  novation  is  as  it  were  made  with  the  debtor  himself. 
The  consequence  was  that  when  an  attorney  intervened  and  contested  the 
suit,  a  kind  of  delegation  might  be  taken  to  have  interceded :  /.  delegare 

II.  §  1.  ff,  denovat  et  delegat  (D.  46. 2.).  The  plaintiff's  attorney  was  under- 
stood to  be  in  a  manner  a  surrogated  creditor,  and  the  defendant's  attorney 
a  surrogated  debtor,  and  thus  as  a  principal  in  the  suit  But  even  before 
contestation  of  suit  an  attorney  to  the  suit  can  be  cited  to,  and  compelled 
to  undertake,  the  suit,  if  he  be  the  attorney  of  the  defendant,  and  if  it  can 
be  shown  that  a  mandate  was  given  to  him  for  the  defendant,  provided 
the  defendant,  with  his  consent,  gave  the  caution  to  fulfil  the  judgment 
(judicatum  solvt),  and  there  is  no  just  cause  why  he  should  decline 
the  defence,  as  enmity,  etc.,  I.  Jiliw  familias  8.  §  proeuratorem  3.  ff,  h,  i,  L 
9%  defunctus  16.  ff,  h.  t. ;  because  in  that  case  the  attorney  is  not  bound  by 
the  bond  of  the  security,  which  he  himself  did  not  give,  but  the  principal 
for  him.  He,  however,  can  be  forced  to  a  precise  defence,  who,  when  he 
instituted  an  action  as  a  conjoined  person  for  another,  and  gave  security 
to  ratify,  is  such  reconventionally :  for  as  he  himself  once  thus  willingly 
entered  into  the  suit,  and  as  an  action  begun  cannot  be  continued  to  the 
end  without  a  defence  in  reconvention,  I,  servum  33.  §  3.^.  3.  ff,  h,  t.  (3. 3.), 
it  is  not  to  be  wondered  that  he  himself  can  be  compelled  to  defend 
generally  (omnino) :  it  is  of  this  that  I,  sed  et  hm  35.  §  tdt,  ff,  h,  t,  treats  ; 
which  law  must,  however,  be  thus  received,  that  he  wished  to  continue, 
generally,  the  action  brought  for  another,  and  continue  it  to  its  end,  for 
if  he  prefers  to  let  go  the  action  itself,  he  cannot  be  forced  to  a  defence, 
d.  Z.  35.  §  uU,  versie,  nisiff,  K  <.,  because  this  is  the  only  penalty  on  a 
defendant  not  defending  in  reconvention,  that  an  action  will  be  denied  to 
hiin :  I,  mtUua  43.  §  pcena  4.  ff,  h,  t.  Certainly  if  an  attorney  who  only 
o  omes  in  to  defend  a  defendant  himself  gave  security  that  the  judgment 
would  be  fulfilled,  he  cannot  be  compelled  to  undertake  a  suit,  but  it 
will  be  sufficient  that  he  fulfil  that  clause  of  the  caution  which  refers 
to  defending  according  to  the  discretion  "  of  a  good  man "  (honi  viri 
arbitrcUu)y  and  therefore  an  action  can  be  given  on  the  stipulation  for 
^  that  which  it  profiteth  "  that  the  matter  was  not  defended,  I,  rum  cogen- 
dum  45./.  h,  U  I, ;  Titiua  76.  ff,  h,  t, ;  although  there  was  a  difference  of 
opinion  on  this  point,  as  may  be  seen  by  comparing  I,  mt^/ua  43.  /.  %dt,  ebL 
4A,ff,  h,  U  ;  add  Paciaa  erant.  emt.  2.  nuiii.  31. 

2  I 
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20.  Moreover,  sentence  was  passed  against  tbe  attorney  if  he  had 
contested  the  suit  as  if  against  the  principal  in  the  snit :  L  1.  C.  de 
sentent,  eiinterloc.  (C.  7.  45.) ;  compare  Oroenetoegen  ad  L  I.  C.  detent.  «l 
irUerloc, ;  although  it  is  to  he  given  for  execution  against  the  goods  of  the 
principal,  unless  the  attorney  have  put  himself  forward  in  a  snit  for 
another,  or  has  himself  given  security  that  the  judgment  shall  be 
satisfied,  or  is  appointed  an  attorney  in  rem  suamy  L  ei  se  non  4.  ff.  de  re 
judicata  (D.  42.  1.)  ;  i^.  m  procurata  meue  28.  L  Plantiw  ait  61.  ff,  h.  t. ; 
add  Sande  dede.  Ubr.  8.  ^t^.  7  ;  or,  lastly,  if  he  forsook  the  suit  at  a 
favourable  moment,  and  thus  was  condemned  in  a  penalty :  org.  L  qui 
proprio  46.  §  item  corUra  b,ff,  h  t, 

21.  The  office  of  an  attorney  ceases  on  his  death,  according  to  the 
ordinary  nature  of  a  mandate,  since  there  then  vanishes  that  personal 
industry  or  purpose  {iikdrntria)  for  which  the  attorney  was  selected :  Z. 
item  ei  adhuc  10.  Inetit.  de  mandate  (1. 8. 26.).    Add  the  title  of  mandate 
(17.  !•).    And  in  that  case  it  is  oustomabt  with  us  that  he  should  be 
cited  whose  attorney  has  died  in  order  that  he  may  appoint  another  in 
the  place  of  the  deceased,  according  to  the  last  law  (§  1.)  of  the  C.  ft.  i. 
(C.  2.  18.) ;  Merula  praxi  civ,  lihr,  4.  tit.  88.  cap,  6.  niwii.  4.  Qroenewegen 
adl.  uU.  §   1.   C.  h  t.    In  the  same  way  the  of&ce  of  attorney   is 
regarded  as  ended  by  the  death  of  the  principal,  whether  plaintiff  or 
defendant,  the  matter  entrusted  to  him  being  yet  entire  (re  integrd\  as 
in  the  case  of  a  mandate,  but  not  if  the  thing  bono  longer  entire :  arg.  d. 
§  10.  Inttit.  de  mandat.  (8.  26.).    And  hence  it  has  been  answered  by 
IJlpian  that  the  attorney  is  to  be  compelled  to  accept  the  trial  if  the 
principal  die  before  the  suit  has  been  contested^  after  he  has  given  the 
stipulation  ''  that  the  judgment  will  be  fulfilled,"  for  his  attorney,  who 
knew  of  it  and  did  not  oppose  it,  L  ei  defunctua  15.  jf.  h.  L  ;  and  it  has  been 
laid  down  by  the  Emperor  Julian  that  an  attorney  can  carry  on  an 
uncompleted  cause  and  complete  the  dispute,  even  after  the  death  of  his 
principal,  who  had  given  the  mandate  to  sue  or  defend,  where  the  case 
has  been  "  agitated  "  in  court ;  that  is,  begun :  Z.  nudta  dMUUio  28.  C.  ft.  L 
It  is  BBOUivBD  PBAOTiOB,  howcvcr,  In  this  and  other  countries,  that  when 
either  litigant  dies  his  heirs  are  cited  to  take  up  the  case  at  the  stage 
where  it  was  left.    As  to  this  we  shall  speak  more  fully  in  the  title  as  to 

trials  ipoety  tit.  v.  1.). 

22.  The  office  of  attorney  ceases  also  by  the  renunciation  made  by  the 
attorney  for  just  causes,  such  as  deadly  enmity  between  the  principal 
and  the  attorney,  adverse  health,  necessary  journeying,  absence  on  State 
service,  I.  fiUue  famHias  8.  §  fdt.  et  U.  aeqq.  I.  mnUue  43.  §  ult.  2.  44.  ff.k.L 
(8.  8.) ;  also  where  the  goods  of  him  whpm  he  defends  are  already  in 
possession  of  the  creditors,  d.  1 48.  §  ult.  1 44.  /.  ft. «.,  because  then  every- 
thing is  to  be  administered  and  all  suits  brought  by  the  creditors  put  in 
possession,  or  by  the  curator  bonis  appointed :  L  eredUor  14.  p*.  e(  §  1.  jf 
de  re6t«  auctarit.  jud.  poeeidendie  (D.  4.  25.).  It  is  otherwise  if  the 
defendant  has  already  ceased  to  be  solvent^  but  his  creditors  are  not  yet 
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pat  in  possession,  for  then  the  reason  ahove  given  ceases.    The  '*  law  " 
Titius  76.  ^.  ft.  /.  is  to  be  accepted  as  to  this  condition  of  facts.    The 
opinion  of  Padua  en  arUiopL  cent.  2.  num.  46.,  that  in  the  said  I.  43.  § 
uU*  ff,  A.  L  the  opinion  of  Labeo  was  given,  but  condemned  by  the 
following  law,  is  not  at  all  probable,  since  in  the  said  C.  45.  the  opinion 
of  Labeo  is  only  in  so  fiur  rejected  that  he  thought  an  attorney  could 
after  security  sometimes  be  compelled  to  defend  a  defendant  and  receive 
judgment ;  the  contrary  of  which  Faulus  asserts  in  d,  L  45.,  asserting  with 
Sabinus  that  it  is  no  part  of  the  pnetor's  duty  to  compel  him  to  defend. 
23.  As  regards  the  revocation  of  the  mandate,  there  is  no  doubt  it 
can  be  made  without  the  consent  of  the  adversary  at  any  part  of  the 
trial,  and  that  thus  the  office  of  attorney  vanishes ;  for  as  the  assent 
of  the  adversary  is  not  required  for  the  appointment  of  an  attorney, 
so  neither  are  his  wishes  to  be  consulted  in  the  removal :  arg,  §  1.  InaiiU 
de  its  per  ^tio<  agere  pass.  (1.  4.  10.)     But  whether  this  can  be  done 
without  the  attorney's  consent  is  a  question.    Faulus  concedes  that 
before  contestation  of  suit,  indeed,  the  principal  has  a  free  power  of 
changing  his  attorney,  so  that  he  can  either  appoint  another,  or  himself 
undertake  the  suit,  I,  ante  litem  16.  ff.  h.  i.,  but  only  on  cause  shown,  if  he 
has  intervened  as  defender  for  an  absent  defendant,  since  perhaps  it 
began  to  be  to  his  advantage,  on  account  of  a  security  given,  that  his 
judgment  would  be  paid :  Z.  its  cujw  64.^.  h,  t     Bat  after  contestation  of 
suit  it  is  neither  lawful  for  the  principal  nor  for  his  heir  to  change 
attorney  unless  there  be  a  just  cause ;  for  as  the  attorney  is  made  ruler 
of  the  suit  by  contestation  of  suit,  it  seemed  reasonable  that  he  should 
not  be  rashly  removed  from  the  suit,  and  that  the  dominium  of  the  suit 
gained  by  him,  as  it  were,  should  not  be  taken  away  from  him  without 
cause :  I,  procuraioribua  22.  (7.  A.  L  (2. 13.) ;  hpost  litem  11.  ff.  h.  t.  (3.  3.). 
Very  many  just  causes,  however,  may  be  mentioned ;  for  example^  deadly 
enmity,  sickness,  journeying,  age,  if  the  attorney  be  suspect  or  related 
to  the  opponent  by  affinity,  or  is  his  heir,  or  hides  away,  or  suffers 
distraint  in  his  property  in  a  public  or  private  trial,  or  for  greater  cause, 
vide  d.  I.  22.  C.  h.  t  d.  I.  17.  ^  uU.  I  18.  19.  20.  21.  22.  23./.  h.  t.; 
provided  the  principal  revoking  his  mandate  from  these  causen  refunds 
to  the  attorney  the  costs  incurred  as  to  the  suit,  a  retention  in  respect 
to  which  would  otherwise  be  conceded  to  the  plaintiff's  attorney:  L 
qum  omnia  25.  in  fine ;  L  26.  ff.  h.  t. ;  and  add  the  title  as  to  pleading 
(ante^  beginning  this  part).     But  as  by  oitb  laws  attorneys  are  not  so 
much  principals  of  the  suit,  but  rather  servants,  it  is  rather  to  be  laid 
down  that  the  mandate   can  be  recalled  at  any  part  of  the  trial, 
even  if  none  of  the  above-mentioned  causes  be  present  or  alleged,  as, 
besides    others,    Oroenewegen    lays    down,   ad  I.   22.   28.    0.    A.    t. 
But  a  revocation  of  mandate  is  in  no  way  allowed  if  any  one  has  been 
appointed  |?rocura(or  tit  rem  auam^  d.  I.  quse  omnia  25.  in  fine,  Lprocuratore 
in  rem  55.  ff.  h.  t. ;  or  if  the  principal  did  not  wish  to  transfer  the  whole 
trial  from  the  attorney,  but  only  part  of  it,  and  to  leave  the  rest,  since 
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the  attorney  would  jastlj  recuse  this  inoonstancy  (as  it  must  be 
read)  of  his  principal :  L  in  causa  cognitiane  27.  ff,  A.  t.  But  on  the 
contrary,  the  principal  can  at  any  stage  of  the  trial  justly  repel  the 
**  false  attorney  "  from  the  suit,  without  giving  any  cause,  arg.  L  licet  24. 
C  ft.  t ;  nay,  to  use  the  words  of  TJlpian,  *'  if  no  mandate  have  been 
given,  since  nothing  has  been  given  in  trial,  nor  have  you  approved  that 
which  has  been  done  without  your  consent,  it  cannot  prejudice  you, 
and  therefore  the  transference  of  such  suits  is  not  necessary  to  you, 
lest  you  should  be  burdened  by  another's  act :  d.  I,  in  camm  27.  jf.  h.  U 

24.  But  if  a  general  power  be  first  given  to  an  attorney,  and  after- 
wards another  special  power  for  a  certain  fixed  thing,  and  for  carrying 
on  a  certain  suit,  it  is  not  to  be  thought  that  by  such  special  subsequent 
mandate  the  former  general  mandate  is  to  seem  to  be  revoked ;  for  a 
special  mandate  does  not  of  its  own  nature  overturn  a  general  mandate, 
nor  vtce  versd ;  but  a  special  mandate  is  often  to  be  added  to  a  general 
mandate,  since  in  certain  cases  a  general  mandate  is  not  sufficient,  but 
a  special  one  is  required.  Nor,  where  there  is  a  doubt,  ought  a  change 
of  will  to  be  presumed,  nor  therefore  the  revocation  of  a  mandate  entered 
into  by  consent ;  so  that  he  who  alleges  a  change  of  will  is  bound  to 
prove  it,  I.  eum  qui  22»  ff.  de  prchatianibua  (D.  22.  8.),  which  is  as  to  many 
cases  confirmed  by  Augustinus  Barbosa  AxcomaL  juris  usu  frequent.  280. 
verbo  voluntas  2.  7 ;  but  especially  as  to  attorneys :  Menochius  de 
prasumptior  libr.  2.  prmsump.  86.  Ant.  Thesaurus  decis.  107.  Mantioa  de 
tacit  et  ambiguis  convent,  libr.  7.  tit.  22.  num.  43.  But  it  would  have  to  be 
otherwise  decided  if  any  one  on  two  different  times  had  appointed 
two  different  attorneys;  for  by  appointing  the  latter  he  would  seem 
to  have  prohibited  the  former  aoting,  provided  he  were  not  ignorant 
of  such  prior  mandate :  I.  si  quis  cum  procuratorem  31.  §  ult.  ff.h.t  cap. 
non  injuste  pen.  extrade  procurator. 

25.  A  "  defender,''  however,  differs  from  an  attorney ;  being  one  who 
defends  a  defendant  without  a  mandate,  if  he  only  gives  security  **  that 
the  judgment  will  be  fulfilled,"  for  no  one  can  without  security  be  taken 
to  be  a  suitable  defender  of  another's  affiur :  I.  unie.  C.  de  satisdando  (C. 
2.  57.) ;  I.  quiproprio  46.  §  qui  alium  2.ff.  h.  L  (3. 3.)  §  sivero  5.  Instit.  de 
satisdat.(l.  4.  11.).  Sometimes  he  must  also  give  security  '^to  ratify" 
if  he  is  a  defender  of  one  who  is  summoned  for  the  vindication  of  a 
thing :  Pomponius  40.  §  sed  et  is  2.  ff.  h.  t.  Nor  is  any  one  a  suitable 
defender  without  mandate  if  he  be  not  a  major,  for  otherwise  he  and 
his  sureties  might  be  relieved  by  a  ^  restitution  of  the  whole,"  and  thus 
the  trial  would  be  rendered  illusory,  as  before  said :  I.  minor  51.  ff.hL 
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BOOK  III.    TIT.  IV. 


ON  ACTIONS  BY  AND  AGAINST  CORPORATIONS. 


SUMMARY. 

1.  A   **  universitaB "  ifi  of  things  or  of  persons.     A  corporation  of  men  requires 

several  members  for  its  institution,  but  may  be  reduced  to  one,  who  retains  all 
its  rights.  It  continues,  though  its  members  change.  The  successors  aro 
liable  for  judgment  against  predeocfesors,  and  execution  goes  against  them. 

2.  Corporations  have  the  rights  of  private  persons  and  are  considered  as  such ;  have 

their  common  estate,  chest,  &o.,  as  the  State  has.  Can  be  debtors  and  creditors, 
sue  and  be  sued,  surrender,  give  security,  just  as  private  persons.  That  is,  if 
approved  bodies  and  not  merely  tolerated,  e.^.,  Jews  and  Anabaptists,  &c.,  who 
could  not  recover  [Religious  toleration  has,  of  course,  swept  away  these  narrow 
restrictions.    Trans.] 

3.  If  one  pait  of  an  existing  coiporation  is  created  a  separate  corporation,  it  is  not 

thereby  relieved  from  its  proportional  liability  in  the  old  corporation,  but 
remains  liable  for  its  antecedent  debt  For  benefits  cannot  be  given  by  the 
ruler  to  some,  to  the  injury  of  others,  nor  onoe  acquired  rights  taken  away. 

4.  What  the  Corporation  owes,  its  individual  members  do  not,  and  vice  versa.    Unless 

the  Corporation  bound  itself  individually  :  then  its  individual  members  can 
be  arrested  and  sued,  and  this  for  the  whole  debt,  and  not  proportionately. 
They  then  recover  payment  and  damages  from  the  corporation :  the  corporation 
must  however  have  authority  to  contract;  mere  administrators  cannot  contract 
without  consent,  unless  by  long  custom  and  for  public  benefit. 

5.  Tlie  cauECS  (civil  and  criminal)  of  the  *'  universitas  "  are  conducted  by  a  Syndic ; 

who  brings  or  defends  them  on  the  mandate  of  the  corporation ;  and  in  order 
to  prevent  the  many  being  called  away  from  their  business  where  one  sufficed  : 
in  Older,  too,  to  secure  the  unanimous  action  of  one  and  avoid  the  dissent  of 
many  minds. 

6.  No  one  but  the  Syndic  can  bring  action  for  the  corporation ;  but  any  one  can 

defend  it,  without  mandate,  on  giving  security  to  satisfy  the  judgment,  for 
otherwise  the  prestor  would  attain  the  same  end  by  getting  at  the  goods 
by  mission  in  possession :  first  distraining  movables,  then  immovables,  then 
incorporoals,  righta  and  credits. 

7.  A  Syndic  is  created  either  by  law,  or,  where  the  law  is  silent,  by  the  individual 

members  of  the  corporation,  or  their  nominee  to  elect.  For  the  form  and 
contents  of  his  mandate,  see  Wescubech,  cited  in  text.  All  who  have  the 
right  of  voting  must  be  summoned  to  the  election,  even  minors  and  women  if 
custom  gives  them  a  vote :  otherwise  their  curators.  A  quorum  of  two-thirds 
snfiiceB,  inclusive  of  the  "  actor  "  appointed.  The  majority  binds  the  minority. 
No  one  can  vote  for  his  own  position  of  honor  or  office :  this  was  in  terms . 
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forbidden  at  Rome :  e.^/.,  no  prtetor  could  appoint  himself  judge  or  tutor. 
Neither  when  he  is  the  sole  elector,  nor  one  of  many.  Instanoes  of  abuse 
under  the  Canon  Law»  which  allowed  it,  cited. 

8.  Syndics  being  in  fact  corporation-attorneys,  are  in  very  many  respects  similar  to 

attorneys,  in  suing,  defending,  giving  security,  recovering  expenses,  being 
removed,  &o.    But  if  the  Syndic  executed  an  illegal  or  dishonourable  mandate, 
he  recovered  no  expenses :  both  he  and  the  corporation  are  to  be  punished. 
Base  mandates  are  not  binding  between  principal  and  agent.    Nor  can  you 
stand  surety  for  crimes. 

9.  The  duties  of  Syndics  nowadays  are  more  regulated  by  custom  than  aught  else  : 

and  are  more  political  than  juridical,  except  as  far  as  giving  legal  advice  to 
the  corporation  head,  in  legal  matters.  A  Syndic  whose  mandate  is  doubted, 
can  scarcely  appear  nowadays,  even  on  giving  security  to  ratify.  A  Syndic 
need  not  be  a  citizen  of  his  corporation  by  origin :  a  peregrine  can  also  be 
appointed. 

1.  A  "  Uniyebsttas  "  is  either  of  things,  as  a  flock,  property, 
(pecnlium),  an  inheritance  ;  or  of  men,  as  a  legal  "  college,*'  a  municipal 
town,  a  city,  a  village  or  hamlet.  Although  such  corporations  of  men 
cannot  be  commenced  unless  by  many  members,  Z.  Neratius  85,  ff.  de 
verb,  sign.  (D.  50.  16),  yet  if  they  are  reduced  to  one  person,  the  right  of 
all  the  members  seems  also  to  have  fallen  back  to  that  one,  and  the  name 
of  the  corporation  remains,  L  sicut  7,  §  ult,  ff,  h.  t.  It  is  also  to  be  regarded 
as  continuing,  even  if  all  its  membei*s  be  changed  and  others  are  sabsti- 
tuted  fofthem:  this  is  elegantly  explained  by  Alfenus,  h  proponebcUur  76, 
ff,  dejudkiis  (6.  1.)  It  is  in  accordance  with  this  that  the  successor  jnem- 
bers  (suffecti)  are  bound,  and  suffer_execntion,  whenever  their  predo- 
cessors  were  condemned^in  the  _naine  of  the  corporation.  Neoatadius 
Curise  supr.  decis,  123,  Anton,  Faher  Cod,  libr,  4.  tit.  7.  defin,  6,  fere  in  pr. 
2.  Corporations,  however,  often  use  the  rights  of  private  persons,  and 
are  viewed  as  being  in  the  position  of  private  persons,  I,  bona  ctvitatis 
15,  Z.  16.^.  de  verb.  sign.  (D.  50.  16.).  So  that  they  are,  on  the  analogy  of 
the  State,  said  even  to  have  their  own  proper  estate,  a  common  chest, 
things  in  common,  I,  1,  §  l.ff.  h.  t,  (3.  4.).  Hence  they  can  be  both 
debtors  and  creditors :  and  themselves  sue  and  be  sued  in  private 
actions,  actions  to  regulate  boundaries,  to  divide  inheritance,  and  an 
almost  boundlofis  number  of  other  actions.  They  must  also  suffer 
surrender  of  their  common  goods,  if  they  are  not  defended :  can  demand 
security,  according  to  circumstances,  or  famish  securities  demanded : 
Z.  1,  §  2,  Z.  7.  Z.  9, 10.  ff.  h.  t.  But  those  corporations  which  are  tolerated 
indeed,  but  not  approved,  have  not  this  right  of  appearing  in  Court, 
or  possessing  estate :  such  are  the  Anabaptists  and  other  sects :  also  the 
Jews,  to  whom  therefore,  if  anything  be  legated  it  is  not  due :  l.\,  C.de 
Judmis  (1.9.);  arg,  I.  cum,  senatm  20  Jf.  de  rebus  dubiis  (D.  34.  5.)  and  that 
the  administration  of  law  and  justice  is,  with  us,  denied  to  them,  when 
they  wish  to  recover  what  was  left  to  them,  is  laid  dawn  by  Jac. 
Coren  observ,  9,  arg.  tit.  ff,  de  colleg.  et  corpor.  (D.  47.  22.) :  I,  con^ 
venticula  15.  C.  de  episc.  et  cleric.  (C.  1.  3.)  [With  the  Jjrogress  of 
.  religious  toleration  this  has  naturally  become  obsolete.     Tr.] 
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3.  If  a  corporation  consiBting  of  several  joint  villages  have  contracted 
a  debt,  and  the  mler,  thereafter  separating  any  one  village  from  tlie 
corporation,  consider  that  it  (the  separated  village)  shall  be  armed  with 
the  privilege  of  a  special  or  new  corporation  :  it  most,  nevertheless,  not 
BB  THonoHT  that  that  part  of  the  old  corporation,  thus  enlarged  by  a 
new  right,  or  separated,  shall  also  be,  by  that  very  fact,  relieved  from 
the  burden  of  debt  previously  contracted,  and  paying  for  it  proportion- 
ately :  for  the  xnler  is  not  wont  to  bestow  benefits  to  the  injury  of 
another :  L  nee  avu8.  4  C.  de  emancipcUione  Itberorum  (8.  49.)  Nor  can 
he  take  away  the  right  of  proceeding  for  a  share  against  that  part  of  the 
old  corporation,  a  right  once  accrued  to  the  creditor :  Z.  uZ<.  tn  med. 
Instil,  de  his  qui  sui  vel.  alieni  sunt.  (I.  1.  8)  :  and  this  Neostadius  Ourise 
supr.  decis.  10,  says  has  been  decided  in  a  certain  leading  case. 

4.  What  the  corporation  owes,  its  individual  or  single  members  do  not 
owe ;  and  what  is  owing  to  the  corporation,  is  not  owing  to  its  individual 
members,  as  Ulpian  laid  down :  L  sicut  7,  §  si  quid  l,ff.  h.  L  Carpzovius 
defin.  forens.  part  2,  constit,  6,  defin.  24.  Grotius  de  jure  belli,  ac  pads 
lihr,  3.  cap.  2,  num.  1.  Unless  the  corporation  nominately  bound  itself 
and  its  individual  members  for  the  debt ;  in  which  case  it  is  beubivkd 
PBACTioE  (receptum  est)  that  the  individual  members  can  be  summoned 
for  the  debt  of  the  corporation  jast  as  individual  citizens  can,  and  their 
individual  goods  can  be  burdened  with  arrests,  or  detention,  for  recover- 
ing payment  of  such  debt :  Ohristineeus  ad  Mechlinienses  tit,  1.  art.  43.  in 
notis  num.  1.  Peckius  de  jure  sistendi,  cap.  4.  num.  17.  Dutch  Con- 
sidtationsy  part  2.  cons.  84.  Groenewegen  ad  d.  I.  l.ff.  h.  U  Nor  can  they 
only  be  summoned  each  for  his  share,  but  it  is  more  oobbeot  to  say 
that  they  can  in  that  case  be  singly  summoned  for  the  whole  debt :  they 
recovering  from  the  corporation,  not  only  what  they  have  spent,  but  also 
the  amount  of  damage  they  have  thus  suffered.  Peckius  et  Christinaeus 
d.  locis.  Judgements  of  the  High  and  Provincial  Courts^  decis.  71,  both 
because  it  would  be  unjust  that  the  creditor  of  the  corporation  should 
have  to  proceed  against  so  many  debtors,  and  that  a  particular  and  piece- 
meal payment  should  be  made  to  him,  according  to  the  number  of  the 
many  citizens  who  altogether,  and  at  the  same  time,  and  reckoned  as  one, 
pledged  their  credit  for  the  whole  corporation:  arg.  I.  tutor  41,  §  Lucius 
1.  ff.  de  usuris  (D.  22. 1.)  and  also  because,  in  the  case  in  which  the 
corporation  simply  is  the  debtor,  and  the  individual  citizens  are  not 
singly  bound  nominately,  they  yet  are  in  a  certain  maimer  bound  pro- 
portionately in  as  far  as  they  proportionately  are  bound  to  contribute, 
on  account  of  the  straits  and  indigence  of  the  corporation,  in  order  that 
its  debts  may  be  paid.  This  is  what  Seneca  said  of  old,  iufiaenced 
thereto  by  natural  reason :  "  I,"  he  said,  *'  will  owe  it  to  him,  not  as 
if  it  were  my  own,  but,  in  a  way,  as  one  of  the  people ;  I  will  not  pay  as 
for  myself,  but  I  shall  contribute  it  as  it  were  for  the  country  " ;  and 
individuals  will  owe  it,  not  as  their  own,  but  as  a  part  of  the  public,  lilrr. 
6.  de  hcneficiis  cap.  19.     If,  therefore,  a  greater  obligation  on  individual 
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citizens  bad  been  entered  into,  it  would  be  inept,  and  tbe  individuals 
would  not  be  furtber  bound  tban  if  no  such  form  of  obligation  had  been 
added :  Carpzovius  differs  in  vain  :  defin.  forens,  part  2.  constiL  6.  defin, 
26.  in  his  argument  on  I,  reoa  promittendi  11,  §  uU,  ff.  de  dtichus  reU  con- 
stituendia  (D.  8.  40.).     For  he  does  not  treat  there  of  those  who  are  col- 
lectively (as  they  say)  bound,  nor  of  a  creditor  who  had  the  right  of 
exacting  the  whole  debt,  as  it  is  in  our  case,  in  which,  as  the  corpora- 
tion owed  as  a  whole,  so  also  its  individual  members,  it  must  be  pre- 
sumed, according  to  what  has  been  already  said,  were  bound  in  the 
same  way,  ualess  it  were  otherwise  stipulated.    All  this  so  obtains, 
provided  those  who  contracted  in  the  name  of  the  corporation  had  its 
authority  to  pledge  the  individual  citizens  and  their  goods:   which 
(authority)  is  then  beyond  doubt,  if  the  individual  members  have  nomi- 
nately  consented  to  bind  themselves  and  their  things  for  the  debt 
of  the  corporation  :  Zoezius  tit,  ff,  de  rebu8  creditis^  num,  45.     Carpzovius 
defin.  forens,  part  2.  conatit.  6.  defin.  25 ;  thus  such  right  of  obligation 
And.  Gayl.  de  arrestia  imperii  cap.  '9.  nttm.  8,  contends,  not  without  reason, 
should  be  denied  to  those  who  are  only  the  administrators  of  corpora- 
tions, wherever  the  assent  of  the  individual  members  does  not  appear ; 
because  to  bind  individual  persons  often  does  not  concern  the  public 
utility ;  nor  has  the  ruler,  nor  the  magistrate,  nor  the  State,  any  right 
beyond  that  of  the  public  utility,  over  the  goods  of  individual  persons, 
much  less  so  have  the    administrators   of  corporations,  iinless   it  is 
manifest  that  by  inveterate  custom,  the  citizens  not  contradicting  it, 
such  power  of  pledging  had  been  acquired  by  the  administrator  of  the 
corporation.    But  if  there  appear  to  be  a  manifest  public  utility  in  thus 
binding  individual  citizens,  there  is  no  doubt  that  the  ruler  can,  by 
right  of  his  supremacy,  render  the  persons  and  goods  of  individuals 
liable  for  the  debt  of  the  corporation.    It  is  on  the  basis  of  this  ground 
of  utility  that  citizens  and  inhabitants  and  their  goods  can  be  arrested 
and  distrained  for  tributes  imposed  on  a  State,  a  town,  a  village,  and  not 
paid  on  the  due  date.    Placaat  of  the  Courts  of  Holland,  ult.  Martii^ 
1588,  after  this  had  alk^ady  been  previously  laid  down  by  the  decree 
of  Count  Lycestr.  HoU.  Guberuator,  21  March,  1586.     Add  title  on 
reh,  cred.  (Post,  Tit.  12.  1.) 

5.  For  the  carrying  on  the  causes  of  the  corporation  it  has  been  the 
custom  to  appoint  a  Syndic  to  it,  {.  item.  6,  §  si  decuriones  1.  in  fine^ff.  h.  L  I. 
munerum  civilium  18,  §  defensores  13.  ff.  de.  munerih.  et  honoribtw  (D.  50.  4.) 
he  is  also  called  the  plaintiff  (actor)  of  the  corporation,  I.  nee.  civitatis  74, 
f.  de  procurator.  (D.-2.  3.)  L  item  6,  §  2.  S.ff.  h.  t,  sometimes  "ecdious,** 
a  public  attorney  or  prosecutor,  I.  sancimus^  30  C.  de  epiacop.  audieni.  (G. 
1.  4.)  or  a  "  defender,"  I.  munerum  civilium  18,  §  defensores  13.  jf.  de  flmner. 
et  honorib.  (50.  4.)  or  the  attorney  of  the  corporation,  especially  if  he 
is  plaintiff  for  a  monastery,  nov.  123  cap.  27.  Such  are  also  called 
"  aprocrisarii "  nou.  123,  cap.  25.  novell.  6.  cap.  2.  and  "  responearii  "  d.  nor. 
123,  caj.  42,  nov.  133  cap.  5.     Nor  does  he  only  intor?cne  in  civil  but 
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also  in  Griminal  cases,  whenever  a  crime  is  committed  on  a  corporation ; 
for  although  an  attorney  is  only  admitted  to  appear  for  priyate  persons, 
in  crimes,  subject  to  certain  distinctions  laid  down  in  the  preceding 
title,  yet  as  a  corporation  is  only  a  '*  feigned  person"  (ficta  tantum 
persona)  and  cannot  defend  itself,  a  syndic  was  necessarily  to  be  heard 
for  it  in  case  of  crime,  Wesembedtts  para  tit  ff,  h,  t,  n.  6.  A  syndic  is 
therefore  one  who  brings  or  defends  the  case  of  a  corporation,  on  the 
mandate  of  the  corporation :  he  is  sometimes  distinguished  ftom  ail 
actor,  because  an  actor  was  appointed  for  a  certain  cause,  whereas  a 
syndic  had  control  oyer  the  conduct  of  the  whole  affidrs  of  the  corpora- 
tion, arg.  d,  L  item  6,  §  1.  2.  ff.  Jl  <.,  although  syndics  were  so  called 
among  the  Greeks  in  another  sense,  since  they  were  chosen  by  the 
people  to  advise  as  to  laws ;  as  we  are  told  by  Car.  Sigoniua  de  repvhlica 
Atheniensiumj  lib,  4.  cap,  6.  fere  in  princip.  It  was  to  the  advantage  of  the 
corporation  that  these  "  actors  *'  or  '*  syndics  "  should  be  appointed,  for 
it  seemed  superfluous  and  useless  that  many  persons  should  be  taken 
away  from  their  own  business  for  the  common  cause  of  the  corporation, 
for  the  conduct  whereof  one  was  sufficient.  Bo  that  of  old,  when  it  was 
not  yet  allowable  to  appear  judicially  in  another's  name,  it  was  yet 
allowable  to  do  so  for  aoorporationp-.  InaiiL  de.  tie  per  quos,  agereposs.  (D. 
2. 10.),  both  because  the  corporation  itself  only  bore  the  form  of  a  person, 
so  that  it  could  not,  in  the  way  of  nature,  give  consent  1,%!^  ff.de  libertie 
universitatie,  and  so  could  neither  naturally  bring  action  for  itself,  nor 
defend,  and  thus  needed  the  intervention  of  an  actor  or  syndic,  arg.  d.  L 
1,  §  1,  §  uU.  ff  de  aeguir.  vel  amitt.  poas.  (D.  41.  2.)  and  because,  lastly, 
the  business  of  the  corporation  would  be  bothered  with  perpetual  disseut 
if  its  transactions  had  to  be  carried  on  by  all  its  members,  since  the 
nature  of  men  is  prone  to  dissent,  and  often  there  are  as  many  varying 
feelings  as  there  are  persons,  arg.  I.  quia  paterat  4.  ff.  ad  Senaius  C, 
Trebdl  (D.  86. 1.). 

6.  No  other  than  the  actor  of  a  corporation  can  proceed  in  the  name 
of  the  corporation  so  as  to  commence  an  action  I.  nuUi  3.  ff.  h.  t.  although 
any  one  can  without  mandate  defend  a  corporation,  provided  he  give 
security  to  satisfy  the  judgment :  because  otherwise  the  pnetor  would 
put  someone  in  possession  of  the  goods  of  the  body  which  is  not 
defended  and  would  in  the  end  order  these  goods  to  come  I.  1.  pen.  et 
fUt.  ff.  h,  t.  Bo  that  in  the  first  place  the  moveables  of  the  corporation 
would  be  distrained,  then  the  immovables,  and  when  these  failed,  or 
were  not  sufficient,  then  the  **  incorporeals  "  of  the  university,  its  rights 
and  credits,  would  also  be  distrained,  in  like  way  as  is  established  with 
regard  to  private  debtors.  I.  in  civitates  8.  ff.  h.  L;  I.  Divo  Pio  15,  §  in 
venditicne  2.  ff.  de  re  judicata  (D.  42.  1.) 

7.  A  syndic  is  created  either  by  law,  when  the  municipal  law  fixes  a 
certain  "order,"  as  for  example  that  the  seniors  or  juniors  in  the  order 
of  the  decurions  should  manage  the  corporation  cases,  L  nulli  3.  ff.  h.  t. 
in  the  same  manner  in  which  an  order  is  prescribed  in  undertaking 
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embassies  /.  sciendum  4,  §  ordine  5.  ff,  delegation.  (D.  50.  7.)  or,  tbe  law 
ccasiDg,  by  tbe  order  of  dccurions,  if  sucb  an  order  preBided  OYor  tbe 
corporation,  d,  I,  3.  ff.  &.  L  or,  again,  tbat  tbey  sbould  be  managed  by 
individual  members  of  tbe  corporation  or  municipal  towns,  arg.  l.  m, 
vmnicipes  2.  ff  h,  /.,  or  by  bim  to  wbom  tbe  wbolo  order  or  tbe  municipal 
members  gave  tbe  power  of  cboosing.  Since  be  is  also  regarded  as 
elected  by  all  tbe  members  wbo  is  appointed  by  bim  to  wbom  tbe  order 
entrusted  tbe  duty  of  electing,  L  item,  6,  §  «t.  decurioneB  1.  ff,  h.  t,  cap, 
cuvi  in  veicri,  52.  extra  de  electione  et  electi  potest.  In  wbat  form  tbe 
instrument  of  mandate  in  wbicb  tbe  syndic  is  appointed  is  to  be  written, 
and  wbat  must  be  expressed  and  bad  regard  to  in  it,  See  Wefembeciusparaiii, 
ff,  h,  t.  num.  7.  Again,  wbenevor  an  actor  is  to  be  appointed,  it  is 
indeed  necessary  tbat  all  wbo  baye  tbe  rigbt  of  sof&age  sbould  be 
called  togetber,  arg,  I.  observare  2.  C,  de  decuri&n.  (C.  10.  31.)  OTon  if 
tbey  are  minors,  or  women,  wbenever  custom  bas  conceded  to  tbese  tbe 
power  of  voting,  otberwise  tbe  curators  of  minors:  but  it  was  not 
necessary  tbat  all  sbould  be  present,  since  it  was  sufficient  tbat  two 
tbirds  of  tbe  wbole  order  sbould  be  present,  including  also  bim  wbo  is 
appointed  **  actor"  by  tbe  decree,  I,  ntdli  3.  l.  4.  ff,  h.  t.  I.  ilia  decreta 
2.  /.  3.  ff,  de  decretis  ab  ordine  faciend,  L  nominationem  46.  C,  de  decurion. 
(C.  10.  31).  Nor  was  it  necessary  tliat  all  present  sbould  consent, 
bince  wbat  tbe  majority  of  tbose  present  consented  to,  all  are  supposed 
to  bave  decreed,  tbe  majority  binding  tbe  minority  I,  quod  major  19.  ff, 
ad  municipalem  (D.  50.  1.),  L  item  si  unus  17,  %  tdt,  ff.  de  recepUs  qui 
arhit:  recep.  (D.  4.  8.)  And  in  sucb  a  case  tbe  vote  of  tbe  fatber  was 
allowed  by  law  to  benefit  bis  son,  and  vice  versa,  altbougb  tbe  son  was  in 
bis  fatber*s  power,  because  tbe  fatber  does  not  tbus  act  as  a  member  of 
tbe  &mily  but  as  a  decurion,  unless  tbe  municipal  law,  or  a  perpetual 
custom,  probibits,  Z.  iUud  5.  I,  6.  ff.  h,  t.  Bat  tbe  Eoman  law  never 
allowed  any  one's  own  vote  to  benefit  bimself  in  obtaining  an  bonor  or 
an  office,  eitber  as  regarded  tbis  office  of  a  syndic,  or  as  to  any  kind 
of  bonor  or  office,  bat  ratber  forebad,  in  express  words,  tbat  tbe  praetor 
or  tbo  prffises  sbould  appoint  bimself  a  special  judge  or  a  tutor  L  uU.  ff. 
de  ojffic.  prsetoris  (D,  1.  14.)  I.  prseses  5.  ff,  ds  officio  prmsidis,  (D.  1.  18). 
I.  prastor.  4.  ff.  de  tutor,  et  cur.  dot,  ah  his  (D.  26.  5.)  And  it  is  vain 
tbat  some  concede,  tbat  in  tbose  cases  in  wbicb  tbe  election  is  in  tbe 
bands  of  one  alone,  bis  own  vote  is  useless  on  tbe  ground  tbat  tbe 
cited  ''laws"  seem  to  refer  to  tbet;o  cases:  wbile  tbey  give  effect  to 
one's  own  vote  wben  tbe  election  depends  on  tbe  votes  of  many.  For 
as  tbat  distinction  is  not  found  established  by  any  "law"  or  legal 
argument,  it  is  not  to  be  received :  especially  so,  becaiise  not  only  are 
tbe  traces  of  a  self  obtrusion  and  of  a  sbamcless  ambition  apparent  in  both 
tbese  cases,  but  sucb  a  strong  striving  for  public  office  is  not  without 
suspicion.  Paulus  certainly  does  not  accord  any  force  to  one's  own  vote  in 
L  plane,  4.  ff.  h.  t.  For  be  says  tbat  be  wbo  is  decreed  to  be  syndic  is  not 
to  be  so  counted  tbat  be  can  be  said  to  be  elected  by  tbo  majority  of 
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votes,  but  is  only  counted  for  tbe  purpose  of  saying  that  two-thirds  are 
present :  if  that  number  is  not  present  you  go  fruiUessly  to  the  vote. 
For  when  it  was  laid  down  by  the  canon  law,  by  the  rescript  of 
Innocent  the  Third,  that  in  an  equal  division  of  votes  he  who  had 
the  right  of  voting  could  by  his  own  assent  secure  his  own  preference 
over  an  extraneous  competitor  cap.  cum.  in  jure  33.  extra  de  electione  el 
eledi  potest  why,  I  pray,  is  it  surprising  that  on  one  occasion,  where 
there  were  seven  electors,  Maximilian  II.  and  Ferdinand  II.  were  chosen, 
by  their  own  votes,  to  the  dignity  of  Emperor,  and  what  wonder  if,  under 
the  authority  of  that  pontifical  law,  there  was  in  many  places  found 
to  be  an  approved  license  of  this  fawning  exercise  of  one's  own  vote. 

8.  As  a  syndic  is  said,  in  dealing  with  the  affairs  of  a  corporation,  to 
discharge  the  duties  of  an  attorney,  L  item  6,  §  ult.  ff.  h.  ^,  the  conse- 
quence is,  that  in  many  respects  we  may  say  the  same  is  found  received, 
as  to  him,  as  we  have  laid  down  obtains  as  to  attomies  of  private 
persons,  especially  as  corporations  are  regarded  in  the  light  of  private 
persons,  I.  eum  qui  vectigal  16.  ff.  de  verhor.  significat.  (D.  50.  16). 
Hence  he  can  be  removed  if  he  is  unsuitable,  or  if  there  be  other  just 
cause,  the  mandate  being  then  revoked  by  those  by  whom  it  was  given : 
he  must  also  give  security  to  ratify  if  there  be  a  doubt  as  to  the  mandate, 
he  is  also  compelled  to  defend  the  corporation,  when  it  is  sued  or  has 
claim  made  against  it  in  reconvention,  d.  I.  6,  §  idt.  ff.  h.  L,  and  although 
he  is  not  bound  to  give  security  to  ratify  when  he  is  clothed  vdth  a 
mandate,  yet  it  doss  not  sbem  to  be  doubted  that  if  he  is  a  "  defensor,*'  he 
ought  to  interpose  security  as  to  fulfiUing  the  judgment :  for  never  is 
anyone,  according  to  an  olden  rule,  understood  to  be  the  suitable 
defender  of  another's  things  without  giving  security,  §  ai  vero  reus,  5. 
Ifutit.  de  aatisdat.  (I.  1.  24).  And  as  a  private  person's  attorney  can 
recover  expenses  and  damages,  so  also  reason  dictates  that  the  syndic 
should  be  kept  indemnified,  if  he  have  spent  anything  out  of  his  own 
pocket :  being  spent  for  the  common  advantage  of  the  corporation,  it 
should  not  harden  the  syndic,  but  the  corporation  itself,  whom  he 
represents :  in  the  same  way  as  is  the  case  not  only  with  attorneys,  but 
tutors,  curators,  and  the  like,  as  is  the  received  practice  according 
to  very  well-known  principles  of  law.  Ja4:.  Coren  obaerv.  3.  num. 
16.  et  seqq.  Unless  he  was  carrying  out  an  illegal  mandate  granted  by 
a  curpomtion  :  for  then,  as  the  corporation  itself,  which  thus  offended  in 
appointing  him,  is  to  be  punished,  I.  metum  autem  9,  §  animadvertendum 
1.  ff.  quod  metua  causa  (D.  4.  2.) ;  arg.  L  ai  uaua/ructua,  21.  ff.  quib. 
mod.  uauafr.  amitt.  (D.  7.  4.)  I.  aemper  adveraua  15,  §  si  in  aepulckro,  2. 
ff.  quod  pi  atU  clam.  (D.  43.  24.)  ;  so  also  is  the  syndic-mandatary  to  be 
punished,  for  he  ought  not  to  be  the  executor  of  an  illegal  mandate : 
nor,  if  he  has  suffered  any  punishment  himself,  is  any  recourse  to  be  given 
him,  against'  the  corporation,  for  an  indemnity,  even  if  the  corporation 
had  promised  him  this  indemnity,  both  lost  he  should  otherwise  be 
invited  to  do  wrong,  trusting  to  his  doing  so  with  impunity,  contrary  to 
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the  dictates  of  rigbt,  and  also  because  the  mandate  of  a  base  thing,  (ret 
turpis)^  interposed  against  good  moials,  is  not  binding  between  principal 
and  agent,  §  illud  guoque  7.  Instit.  de  mandato  (D.  17. 1.) ;  and  it  is 
generally  laid  down,  that  a  surety  for  crimes  cannot  be  accepted,  L  si  a 
see,  70,  §  uU.ff,  de  fideju88or%bu8,  (D.  46.  1). 

9.  But  what  the  duties  of  syndics  are  nowadays, — consisting  as  they 
do  more  now  in  carrying  out,  and  arranging  the  political,  more  than 
the  legal  a&irs  of  a  state,  or  at  most  in  suggesting  salutary  advice  to 
the  head  of  the  corporation  in  regard  to  the  litigious  business  of  the 
corporation,- — is  to  be  ascertained  more  by  custom  than  by  any  certain 
rules  or  precepts :  this  being  alone  to  be  observed,  that  an  *'  actor  "  will 
scarcely  seem  nowadays  to  be  heard  on  behalf  of  a  corporation,  if  there 
is  a  doubt  as  to  his  mandate,  even  if  he  interposes  security  to  ratify. 
Groenewegen^  ad.  L  6.  ff.  A.  t,:  and  that  it  is  not  necessary  that  a 
syndic  be  an  original  citizen  of  his  own  state,  for  even  a  peregrine  can 
be  appointed,  as  experience  showsi  and  as  Weaembeeiug  annotates  in 
paratiL  ff,  h.  L  num.  5. 
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TITLE  V. 


ON  AFFAIRS  CONDUCTED  {Negotiis  Gestis.) 


SUMMARY. 


1 .  A  *'  manager  of  afiuirs,'*  (negotiomm  gestor)  is  one  who  carries  on  tlie  business  of 

one  who  is  absent  or  who  docs  not  know  thereof.  Generally  it  is  culpable  to 
meddle  with  another's  affairs  unauthorisedly.  Not  so  here,  for  the  advantage  is 
not  personal.  It  is  of  general  utility  to  carry  on  the  business  of  those  suddenly 
called  away  to  foreign  parts  without  opportunity  of  leaving  a  mandate  behind. 
No  one  would  attend  to  such  afiairs  unless  he  had  an  action  for  expenses. 
He  is  also  rightly  liable  for  bis  management  The  business  affairs  of  one 
conceived,  but  not  yet  born,  can  thus  be  carried  on :  of  one  captured  in  war ; 
mad  or  an  infant ;  or  dead,  and  bis  estate  lying  vacant. 

2.  'Jliu  direct  negotio-gestate  action  competes  to  the  owner  or  any  one  having  an 

interest :  against  the  person  acting  without  his  mandate,  even  if  there  be  the 
mandate  of  a  third  person :  against  the  person  so  carrying  on  such  affairs, 
even  a  woman,  for  she  could  act  extrajudicially,  and  be  an  institor.  A  minor 
thus  acting  could  be  sued  in  as  far  as  he  became  the  richer.  If  many  carried 
on,  each  individually  liable  for  share,  only. 

3.  The  object  of  the  action  is  to  get  accounts  rendered  of  the  administration  carried 

on,  and  to  recover  capital,  interest  and  profit  from  the  gestor  (carrier-on) : 
nay,  even  what  he  had  unjustly  recovered,  or  recovered  although  not  due.  The 
gestor  must  make  good  his  own  fault  (culpa),  even  the  slightest.  If  he 
converts  monies  to  own  use,  is  liable  for  highest  interest  Delay  (mora)  it 
is  true,  usually  only  carries  ordinary  interest ;  but  here  there  is  fraud.  An 
attorney  so  converting  monies  is  only  liable  for  ordinary  interest,  for  he  at 
all  events  had  some  mandate,  the  gestor  has  none.  The  gtBior  is  only  liable 
for  ordinary  interest,  if  he  openly  lends  to  himself  and  "  enters  it  up.'*  If  he 
lent  *'  recovered  monies  "  on  interest,  he  must  return  some  interest,  and  take 
risk  of  credits  for  unsuitable  investments.  If  he  allows  money  to  lie  idle,  he 
pays  ordinary  interest :  unless  the  owner  used  to  keep  his  monies  idle :  or,  unless 
the  gestor  had  some  just  cause  for  keeping  the  recovered  monies  with  him,  for 
"  owner's  "  advantages. 

4.  The  gestor  is,  as  a  rule,  liable  for  the  slightest  fault  (culpa  levissima),  Yoet  argues 

this  oat  by  reference  to  particular  passages,  especially  where  Ulpian  in  this 
respect  puts  negotio-gestate^  on  the  same  footing  as  sale,  pledge,  guardianship, 
commodate.  In  most  of  such  cases  (save  the  last)  the  advantage  is  mutual, 
therefore  fraud  and  fault  must  be  made  good.  ^  Exact  diligence  "  being  required , 
and  not  only  such  as  one  is  wont  to  use  in  one's  own  affairs  if  another  could  have 
shown  more.  A  mandatory  is  liable  for  slightest  fault,  why  not  a  negotiorum- 
getttor.  Besides,  it  is  the  volimtary  acting  founds  the  8li«^hteet  blame:  as  a  volun- 
tary taking  of  deposit  would,  although,  as  a  rule,  a  dcp02$itary  is  only  liable  for 
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tbe  higher  degrees  of  blame.  So  with  voluntary  guardianship.  Nor  does  the 
argument  that  to  exact  higliest  diligence  would  lead  to  neglect  of  abeentee's 
affairs  liold,  for  experience  shows  that  in  mandate  no  such  difficulty  is  found, 
why  then  hero  ?  In  some  cases  a  gestor  is  only  liable  for  fraud  and  gross 
negligence,  e.g.y  carrying  on  affairs  alreculy  neglected,  or  saving  from  ruin 
and  deterioration,  or  where  prsttor  appoints,  or  where  gesior's  suocessurd 
complete  what  had  been  begun.  Some  think  that  nowadays,  the  degree  of 
responsibility  may  be  left  to  the  judge  to  fix,  according  to  each  case's  circum- 
stances. 

5.  The  grst&r  is  not  bound  fur  fortuitous  accident,  nor  for  the  risk  of  money-credits 

given,  unless  he  has  been  negligent.  Or  unless  he  have  embarked  on  a  new 
kind  of  business :  or  lent  money  the  owner  had  always  allowed  tu  be  idle. 
If  benefit  accrues,  it  is  the  absentee's :  if  loss,  the  gestor's,  unless  there  should 
be  a  balancing  of  part  profit,  part  loss,  over  many  ventures.  Gesfor  makes 
gtjod  accident  to  recovered  monies  unpaid  over,  and  loss  of.  Also,  if 
undertook  the  gestion  for  his  own,  and  not  absentee's  benefit.  And  in  a  few 
other  cases. 

6.  The  gesior  is  liable  for  affaire  he  ought  to  have  managed,  but  neglected.     He 

should  finibh  what  he  has  begun.  He  is  not  bound  to  begin  new  things,  unless 
another  gestor  would  have ;  or  unless  it  is  connected  with  what  he  did  do ;  or  he 
undertook  everything.  If  himself  a  creditor  of  the  absentee,  he  is  bound,  out 
of  the  money  he  recovers,  to  pay  himself  as  well  as  other  creditors.  If  a  debtor, 
he  must  recover  from  himself,  or  be  liable  to  penalties  named. 

7.  Whether  the  gesior  can  force  the  other  debtors  of  the  absentee  to  pity  up  by  judicial 

proceeding,  is  a  moot  point.  The  more  correct  view,  Yoet  says,  is  nu :  for  tlic 
reasons  he  gives,  that  the  debtor  is  only  bound  to  his  creditor,  who  may  not 
ratify  the  payment  to  another :  nor  can  anyone  without  mandate  sue,  unless  he 
were  a  conjoined  person.  The  gestor's  extrajudicial  interpellation  of  the  debtor 
had  the  effect  of  foimding  mora  and  its  penalties.  But  nowadays  it  is  not  of 
much  pecuniary  good. 

8.  The  **  contrary  "   action  is  that  of  the  gestor  and  hia  heirs  against  the  party 

whose  affaiis  were  manuged.  If  he  were  a  wfird,  action  is  rather  against  the 
tutor,  unless  the  ward  were,  on  contestation  of  suit,  the  richer :  or  tbe  wanl 
becomes  the  heir  to  the  estate  managed.  It  is  brought  for  the  gtaiart 
iudt'mnification,  and  for  recovery  of  expenses  and  protection  against  loss :  or 
for  extinction  of  pledges  made,  personal  or  real :  for  cession  of  action,  security 
against  future  loss :  especially  for  necessary  and  useful  expeust-s :  interest 
Nowadays  inteitst  on  advances  is  not  from  date  of  advance,  but  of  contestation 
of  suit. 

9.  The  gtsioT  recovers  expenses,  although  they  have  ceased  to  be  usefuL    The 

beginning,  not  the  end  of  the  transaction  is  viewed.  He  who  managed  another's 
business  for  his  own,  and  not  the  owner's  gain,  can  only  recover  what  the 
owner  was  thereby  made  the  richer.  Nor  can  a  getior  teoiyffiT  more  than 
he  should  rightly  have  expended.  One  who  acts  in  fraud  cannot  recover  to 
indemnify  himadf. 

10.  This  contrary  action  ceases,  if,  regard  being  had  to  the  beginning  of  the 

transaction,  no  advantage  accrues  to  the  owner :  examples  given  in  text :  unless 
the  owner  ratifies. 

11.  It  also  ceases  if  the  afiieiirs  have  been  managed  of  an  unwilling  person,  or  one 

prohibiting  it.  But  nowadays  it  is  considered  that  one  should  not  be  richer 
to  another's  loss,  and  repetition  is  allowed  of  as  much  as  the  owner  was  by 
such  management  the  richer:  on  the  example  of  a  maJUji  fide  possessor 
recovering  expenses.  Unless  a  third  person  was  ready  to  give  from  his  own 
funds :  or  for  pious  reasons,  with  no  intention  to  recover,  which  non-intentbn 
is  presumed  in  the  cases  mentioned  in  the  text  Unless  even  in  these  oases 
an  express  intention  to  recover  is  shown :  or  the  gesUtr  have  gooda  of  the 
other  in  his  possession,  then  the  presumption  is,  it  was  on  that  other's  acooont- 
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12.  There  need  not  be  an  intention  to  carry  on  the  afTairB  of  a  particular  person :  it 

is  enough  if  there  is  the  intention  to  carry  on  someone's.  If  you  think  you  are 
carrying  on  Titiub'  business,  whereas  it  is  Mievius',  Msevius  is  bound.  Titius 
is  even  bound,  if  he  ratifies  as  his  own.  If  the  gestor  wrongly  thinks  he 
was  acting  on  the  obligation  of  some  office,  or  of  a  mandate,  still  the  action 
lies. 

13.  If  you  carry  on  another's  business  not  as  another's,  but  as  your  own,  it  is  a  point 

of  controTcrsy  whether  the  negotio-gestate  action  lies.  You  would  rather 
have  the  recovery  of  what  was  undue  from  him  to  whom  you  paid,  than  this 
action  against  him  whose  affairs  you  conducted.  For  your  payment  does  not 
free  the  real  debtor.    Passages  looking  the  other  way  explained^ 

14.  If  the  owner  ratify  the  gestion,  the  negotio-gestate  action  remains  still.    The 

ratification  strengthens  matters,  so  as  to  equal  a  mandRte.  Yoet  thinks 
intention  of  parties  should  rule.  If  the  intention  of  the  ratification  was  to  give 
rise  to  the  action  of  mandate,  ^hat  lies :  if  not,  the  original  negotio-gestate 
action  is  the  proper  one. 


.  1.  He  is  a  '^  manager  of  afbixs"  {negotiorum  ge8ior\  who,  without 
mandate,  carried  on  the  bnsinesa  of  an  absent  person,  or  of  a  person  not 
knowing  of  it,  2.  qui  servum^  41  ff.  A.  t,  (D.  3.  5.) ;  sometimes,  although 
improperly,  he  is  called  an  '^  attorney,"  Z.  si  quis  offerenti  58  ff.  de  solu- 
tion. (D.  46.  3.),  and  a  "voluntary  procurator"  by  Cicero  in  Bruio,  cap. 
15.  pag.  mihi.  29 G.  And  although  it  is  commonly  accounted  "  a  fault  *' 
{culpa)  to  mix  oneself  up  with  things  not  belonging  to  one :  I.  culpa  est 
36.  j^.  dereg.jur.  (D.  60.  17.)  I,  idem  juris.  8,  §  l.ff.  ad  leg.  Aquit.  (D. 
9.  2.)  yet  it  is  not  <*  a  fault "  if  any  one  carries  on  the  affairs  of  another, 
not  for  his  own  benefit  and  utUity,  but  for  that  of  the  owner  {dominvs) 
so  much  so  that  it  may  be  said  to  be  rbcbiyed  practioe,  for  the  sake  of 
utility,  that  those  persons  whose  affairs  are  thus  managed  are  thereby 
bound,  even  if  they  are  ignorant  of  it,  lest  otherwise  the  business 
affairs  should  be  delayed  of  those  who  are  absent,  forced  thereto  by  a 
sudden  haste  (subita  festinatione)^  and  have  left  for  foreign  parts  without 
having  committed  to  anyone  the  administration  of  their  affairs,  for  no  one, 
assuredly,  would  look  after  such  affairs  if  he  had  no  recourse  by  action 
for  what  he  had  spent :  §  1.  Instit.  de  oblig.  ex  quasi  contractu  (I.  3.  27.) 
I.  si  quis  absentis  h.ff.  de  ohlig.  et  act.  (D.  44.  7.)  For  this  reason  an  action 
"  negotiorum  gestorum  "  has  been  introduced,  not  only  the  "  direct "  but 
the  *'  contrary  "  also,  and  deservedly  bO.  §  1.  Instit.  de  obligation,  ex  quasi 
contractu  (I.  3.  27.)  whoever's  affairs  were  so  administered,  whether  of  a 
person  not  yet  bom,  but  only  as  yet  in  the  womb,  I.  cum  pater  29.  ff. 
h.  t.  or  captured  by  the  enemy,  l.  successor  12.  I.  atquin  19,  §  ult,  I.  20. 
ff.  h.  t.  or  a  madman  or  infant :  I.  ait  prsetor  3,  §  et  si  furiosi  5.  I.  si 
pupilli  6.  ff.  h.  t.  I.  contra  2,  C.  h.  t.  I.  furiosus^  46.  ff.  de  ohlig.  et  act. 
(D.  44.  7.)  or  of  one  already  dead,  and  thus  the  estate  lying  vacant,  I. 
ait  prsRtor  3.  pr.  et  §  hsec  verha^  6.  I.  successor  12,  §  1.  /.  num.  et  Servius 
21,  §  qui  negotia  1.  ff.  h.  t. 

2.  Tho  '* direct"  action  '* negotiorum   gestorum'*  is  personal  and 
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honcR'fidei,  §  28.  Instit  de  act  (I.  4.  6*) ;  on  a  quasi  oontroct*  §  1,  InsUt,  de 
ohlig.  ex  quasi  contractu  (I.  8.  27.) :  a  cml  law  action,  both  became  it  is 
nowhere  said  to  have  been  introduced  by  the  prsBtor,  nor  does  there  any- 
where occur  in  our  law  a  prastorian  action  which  is  boncB-fide;  such  how- 
ever this  actio  negotiorum  gestorum  is.     For  although  Ulpian  in  iL  8  »n 
pr.  Bays,  "  The  prstor  says,"  Ac.  "  I  will  grant  a  trial  in  that  respect," 
and  that  that  was  a  '' necessary  edict,"  L^.ff,  h,  t,  it  does  not  thence 
follow  that  it  owes  its  origin  to  a  prastorian  edict,  for  in  the  same  way  in 
Z.  1.  pr,  ff,  commodati  (D.  18.  6.)  the  same  Ulpian  says,  '*  the  prsetor  says, 
*  If  any  one  shall  be  said  to  haye  given  by  way  of  commodatum,  I  will 
on  that  ground  grant  a  trial '  *' :  yet  there  is  no  doubt  that  the  commodate 
action  is  a  civil  law  action,  I,  in  commodhto  17,  §  ncut  8.  ff.  commodati  (D. 
18.  6.)    The  same  may  be  said  of  suretyships  of  married  women  forbidden 
by  the  S.  0.  Yellejanum,  and  yet  declared  by  perpetual  interdict,  as  can 
be  seen  by  L  cum  ad  eas,  19  G.  de  Senaius  Veil,  (C.  4.  29.)    The  action 
is  open  to  the  owner  whose  affiiirs  have  been  carried  on,  or  to  him  to 
whose  interest  it  is  that  the  case  should  be  brought  I.  actio,  47.  pr,  ff. 
h.  t;  against  him  who  carried  on  such  affairs,   without  plaintifTs 
mandate,  even  if  there  was  a  mandate  of  a  stranger  or  some  third  person. 
For  which  reason,  if  anyone  received  from  another  money  or  anything 
else  which  was  to  be  conveyed  to  me,  inasmuch  as  he  carried  on  my 
affairs,    the  ^' negetio-gestate "  action  competes  to  me  against  him, 
I,  81  pupilli  6,  §  si  quis  pecuniam^  2  ff.  h,  t.     The  action  is  also  given 
against  him  who  mandated  that  another's  affiiirs  should  be  so  conducted 
I,  nam,  et  Servius  21,  §  ult,  ff,  h,  t.    Nor  does  it  matter  of  what  sex  he  or 
she  was  who  conducted  them :  because  a  woman  can  carry  on  extra- 
judicial business,  in  the  same  way  in  which  it  obtained  that  she  could 
be  an  institor,  I,  ait  praetor  8,  §  1.  L  Itberti  81,  §  pen.  l.  heres  mri  33.  ff. 
h,  t,  joined  to  I,  sed  et  si  %\  I,  8.  ff.  de  instit.  act,  (D.  14.  8.)     A  ward 
carrying  on  the  affairs  of  another  after  the  Constitution  of  Antoninus 
Pius  can  be  summoned  in  so  far  as  he  has  been  thereby  made  richer,  as 
is  shown  by  I,  ait  preetor  8,  §  Pupillus  8.  ff.  A.  t.    If  many  persons  have 
conducted  other's  affairs,  the  action  is  given  against  each  one  individ- 
ually, only  for  his  share.     I,  cum  alicui  26.  ff.  h,  t.  arg.  I,  Lucius  Tilius 
46,  §  Sempronii  1.  ff.  de  administrat,  et  peric,  tutor,  (D.  26.  7.) 

8.  The  object  of  this  action  is  to  make  the  party  carrying  on  the 
affidrs  render  accounts  of  his  administration,  §  1.  Instit,  de  ohlig.  ex  quasi 
contractu :  arg.  I,  qui  proprio  46,  §  procurator  4.  ff.  de  procurator. 
(D.  8.  8.),  and  to  restore  all  that  had  accrued  to  him  out  of  the  adminis- 
tration, whether  it  be  capital,  or  interest,  or  any  other  gain  :  arg.  I.  si 
negotia  11.  I.  atquin.  19,  %  pen.  ff.  h.  t.  I.  idemque  10,  §  si  procurator  3. 
ff,  mandati  (D.  17.  1.)  oven  if  he  had,  as  gestor  for  another,  received 
more  than  was  just  or  even  that  which  was  undue  :  I.  si  autem  8,  §  item 


contractu 

which 

a  plirase  to  repeat  every  time  tiie  words  quasi  ex  contractu  occur,  the  I^tin  haa 

been  retained  in  the  tmnslation  :  "  "  on  a  quasi  conlract/*  seems  tu  me  as  short— Tit 
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9%  1.  I.  8%  quis  negotia  23  ff.  h,  L  (D.  3.  5.)  That  also  wbioli  did  not 
accrne,  owing  to  his  own  fault.  Thos  the  heaviest  interest  wonld  be 
recovered  if  he  converted  his  principal's  monies  to  his  own  use.  For 
although  in  equitable  proceedings  (hance-fidei  judidis),  the  heaviest 
interest  is  not  wont  to  be  awarded  on  account  of  delay  {mora)  but  only 
that  interest  given  by  the  custom  of  the  country,  and  therefore  the 
common  rate  of  interest,  yet  the  return  of  the  highest  interest  obtains  in 
the  above  case,  by  virtue  of  an  exceptional  law,  on  account  of  the  exceed- 
ing roguery  (malitia)  and  fraud  of  the  gestor^  possessing  his  principal's 
money  contrary  to  his  will,  I,  qui  sine  uauris  38  ff.  h,  t:  therefore  no 
opposing  argument  can  be  drawn  from  the  case  of  an  attorney  who, 
when  he  converts  the  monies  of  his  principal  to  his  own  use,  returns 
only  the  ordinary  interest  and  not  the  greatest,  L  idemque  10,  §  si  pro* 
curator,  3.  mandati,  for  an  attorney  who  originally  began  to  possess 
monies  on  the  mandate,  and  with  the  will  of  his  principal,  and  there- 
after converts  them  to  his  own  use,  seems  to  offend  less  than  the  gestor, 
who  from  the  beginning  obtained  the  money  without  the  will  of  the 
principal,  arg.  d.  I,  38,  in  fine  ff.  h,  i.  Nor  from  the  case  where  the 
gestor  is  only  bound  to  return  common  interest,  when  he  had  not 
demanded  from  himself  the  money  lent  to  himself  without  interest 
by  a  person  whose  afi&iirs  he  afterwards  began  to  cany  on :  as  is 
laid  down  in  I,  m  pupillo  6,  §  ult.  in  fine,  ff.  h.  /.,  because  it 
would  be  enough  to  get  interest  out  of  a  debt  not  bearing  interest. 
Wberefore  also  it  would  not  be  fair  that  he  should  be  bound  to  restore 
more  than  ordinary  interest,  when  he  did  not  secretly  convert  the 
money  to  bis  own  uses,  and  secretly  procure  an  advantage  for  himself, 
but  openly  entered  it  to  himself,  he  himself,  as  it  were,  collocating  to 
himself  on  interest  his  principal's  money,  and  binding  himself  to  his 
principal  for  money  received  on  loan,  arg.  I.  quoties  9,  §  non  tantuniy  7.  /. 
non  existimo,  54.  ff.  de  adm.  etperic.  tut.  (D.  26.  7.).  If  the  geator  len^ 
recovered  monies  on  interest,  he  is  not  only  bound  to  restore  the 
interest  which  he  demanded,  but  the  risk  of  the  credits  (nominun^ 
periadum)  attaches  to  him,  wherever  any  blame  is  discovered  in  him  for 
lending  the  money  to  a  less  suitable  person,  I.  litis  contestation  37,  §  1^ 
ff.  h.  t.  But  if  he  neither  lent  the  money  on  interest,  nor  converted  it 
to  his  own  uses,  but  only  kept  the  monies  lying  idle  (pecunias  otiosas)i 
he  is  merely  bound  to  restore  ordinary  interest,  d.  I.  at  quin  19,  §  pen*^ 
I.  Uberto,  31,  §.  qui  aliena,  3,  ff.  h.  /.,  udIoss  it  were  the  custom  of  th^ 
principal  to  keep  his  monies  lying  idle  by  him,  in  which  case  the  gestor, 
who  asserts  that  he  kept  such  monies  deposited  with  him,  would  not 
render  anything  by  way  of  interest,  I.  qui  semisses,  13,  §  ult.  ff.  de  usuris, 
(D.  22.  1.),  or  unless  there  wore  a  just  underlying  cause  for  which  the 
gestor  placed  recovered  monies  apart  with  himself:  as  if  there  were  a 
danger  that  the  estates  would  be  committed  to  the  public,  or  that  the  risk 
of  money  lent  on  bottomry  would  be  increased,  or  that  there  should  be 
an  entrusting  to  compromise,  l.  debitor,  iS.ff.  h.  t.    (D.  3.  4.) 
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4.  ^8  to  "blame"  (culpa),  the  gestor  ia  responsible  for  the  lightest 
degree  of  blame  as  a  rule  :  this  both  clear  legal  phraseology  and  legal 
analogy  dictate.     For  thus  it  is  said,  in  L  si  mater,  24.  C.  de  usuris, 
(0.  4.  32.),  he  must  render  all  diligence.     And  in  l.  contractus,  quidem. 
23.  ff.  de  reg.jur.  (D.  50.  16.),  when  Ulpian  had  mentioned  yarious 
contracts  in  which,  besides  fraud  and  gross  fault,  even  light  fault  was 
to  be  made  good,  as  in  the  case  of  sale,  pledge,  guardianship,  and  others, 
he  at  length  adds  '*  negotia  gesta,"  adding  these  emphatic  words  "  in  these 
cases  '*  (here  he  placed  "  negotia  gesta  '*  in  the  last  place),  '^  diligence  "  is 
exacted.    By  which  word  **  diligence  "  he  could  not  mean  to  designate 
other  than  the  absence  of  the  slightest  fault,  for  he  had  just  before 
treated  of  culpa  lata^  and  culpa  levis.    And,  to  remove  doubt  with 
anyone,  the  same    Ulpian  uses  the  same  mode  of  speaking  as  to  a 
« commodate,'*  as  to  which  all  agree  that  the  lightest  blame  is  to  be 
made  good.    Thus  see,  l.  si  ut  certo  5,  §  nunc  videndum,  2.  ff.  commodati, 
(13.  6.) ;  where  it  is  said,  "  but  where  there  is  an  advantage  on  both 
sides,  as  in  purchase,  &c.,  both  fraud  and  fault  are  made  good."    A 
'*  conmiodate,"  however,  often  only  embraces  the  advantage  of  him  to 
whom  the  thing  is  commodated,  and  therefore  the  opinion  is  the  more 
correct  one  of  Quintus  Mutius,  who  thinks  that  both  "fault,"  and 
'<  diligence  "are  to  be  made  good.    Not  to  mention  that  Justinian  also 
followed  the  example  of  Ulpian,  and  pronounced  the  same  opinion  as  to 
the  liability  for  '<  fault,"  in  respect  of  commodate,  and    "  negotio 
gestate."   (Cites  I.,  3.  14,  §  2.  tn  med.  and  I.  3.  27,  §  1.,  in  both  texts  of 
which  it  is  laid  down,  that  "  exact  diligence"  is  required,  and  not  only 
such  as  one  is  wont  to  use  in  one's  own  affairs,  if  another's  diligence 
would  have  been  greater.)     And  certainly  if  a  mandatory  can  be  sued 
for  the  lightest  fault,   L   a  procuratore,  13.  I.  in  re  mandatdy  21.  C 
mandati  (C.  4.  35.),  I  do  not  sbe  ant  rkason  why  he  also  who  had 
voluntarily  taken  upon  himself  the  administration  of  others'  affidrp, 
should  not  also  be  responsible  for  the  lightest  &ult :  especially  where 
it  is  otherwise  clear  that  they  who,  by  the  nature  of  the  contract,  were 
only  bound  for  culpa  lata  and  culpa  levis^  if,  yet,  they  put  themselves 
forward  voluntarily,  were  liable  also  for  the  lightest  fault.  A  depositary 
is  only  liable  for  fraud,  and  the  "  greatest  blame,"  d.  I.  23.  ff.  de  reg. 
jur.  (50.  16.)  d.  L  5,  §  2.  ff.  cammodati,  §  3.  Instit.  quib.  mod.  re  eonirak, 
chlig.  (I.  3.  27.) ;  but  if  he  have  put  himself  forward  voluntarily,  he  is 
liable  for  the  ''  lightest  blame,"  1. 1,  §  soepe  eveniL  55.  ff.  depositi^  (D.  16. 
3.).     A  guardian  is  commonly  bound  for  '*  light  &ult,"  but  for  the 
lightest  if,  on  security  given,  he  alone  has  imdertaken  the  administration,  J 

I.  qui  injurise,  53,  §  qui  cdienis,  3.  ff.  de  furtis.  (D.  47.  2.) ;  that  there  is 
no  mention  in  I.  tutori,  20.  C.  h.  t.  (C.  2.  19.),  of  anything  except  culpa 
lata  and  culpa  levis,  in  no  way  subverts  our  view ;  for  that  law  does 
not  speak  determinately,  but  merely  is  less  full,  and  must  be  amplified 
by  other  laws  which  define  more  fully,  and  as  above  cited.  Nor  is  our 
view  disturbed  by  the  rescript  of  the  emperors  in  I.  quic.  ^id  7.  C. 
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arhitriwn  tutehe  (C.  5.  61.).  For  there  are  not  fonnd  in  that  passage  any 
'^restriotiTe  sentences"  (partiada  laxativa),  as  they  say,  excluding  the 
making  good  of  "  lightest  blame ; "  and  if  we  look  at  it  very  carefully  there 
is  something  singular  in  this  negotio^estaie  action,  which  is  brought  for 
the  administration  of  a  charge,  not  merely  voluntarily  undertaken,  but 
eyen  devolved  on  an  unwilling  person ;  and  by  parity  of  reasoning  it 
has  seemed  that  it  ought  to  stand  on  the  same  footing  as  an  action  of 
guardianship,  and  to  be  of  the  same  force  as  it  Without  force  is  the 
reasoning  which  says,  that  to  exact  a  liability  for  the  lightest  fault  in 
those  carrying  on  the  affairs  of  others  would  entail  the  neglect,  often- 
times, of  the  afibirs  of  absent  persons,  to  the  signal  public  or  private 
disadvantage.  For  that  that  is  not  true  the  contract  of  mandate  abundantly 
shows :  for  although  the  lightest  fault  is  to  be  there  made  good,  d.  I. 
13.  et  21.  (7.  mandati  (0.  4.  35.),  there  are  not  wanting  those  who, 
on  mandate,  undertake  the  care  of  others'  a£EairB :  that  feeling  of  friend- 
ship, from  which  mandate  derives  its  origin,  impelling  the  mandatary  to 
undertake  such  things  on  the  mandate,  arg,  L  1,  §  ult.  ff.  mandati^ 
(D.  17.  1.);  which  (things)  in  the  same  way,  where  a  mandate  is 
wanting,  a  friend  will  freely  conduct,  voluntarily  moved  thereto  by  the 
same  reason  of  duty  and  friendship :  invited  thereto  by  the  laws  which 
gave  him  the  assurance  that  he  will  recover  expenses,  according  to 
d,  §  1.  Instit  de  ohligat,  ex  quasi  contractu,  (I.  3.  27.),  but  not  giving 
an  impunity  on  the  commission  of  negligence.  Add  to  this  that  just  as 
(even  though  perhaps  not  often,  yet  at  all  events  frequently)  it  happens 
that  men  hope  for  more  from  their  own  powers  than  is  in  them,  so  also  do 
they  expect  more  from  their  own  industry  and  diligence  in  carrying  on 
the  afiairs  of  others :  so  it  also  happens  that  they  are  without  dif&culty 
stimulated  to  carry  on  the  afihirs  of  an  absent  friend,  trusting  to  the 
presumption  of  their  own  diligence.  There  are,  however,  cases  in 
which  nothing  beyond  fraud  and  gross  negligence  are  to  be  made  good 
by  a  gestar :  suppose  he  had  undertaken  the  already  neglected  affairs  of 
a  friend^  and  which  were  otherwise  about  to  perish  or  to  become 
deteriorated,  to  the  detriment  of  the  owner,  1.  ait.  prmtar  3,  §  inierdum,  9. 
ff,  h,  /.,  or  if  any  one  had  been  appointed  by  the  pnetor  to  be  executor 
or  curator  of  another's  afibirs,  d.  I,  3,  §  si  executor,  8.  ff,  h.  t, ;  I.  pr«tor, 
ait  9,  §  est  prseterea,  5.  ff.  de  reh.  auct.  jud.  possident.  (D.  42.  5.). 
Lastly,  the  successors  of  the  gestor,  if  they  have  completed  the  mattera 
left  unfinished  by  the  deceased,  arg.  I.  l.ff.  defidejuss.  tutor  (D.  27.  7.)  ; 
Z.  curatoris,  17.  C.  h.  t,  (C.  2.  19.).  These  things  being  so  variously 
defined  in  our  law  according  to  diversity  of  circumstances,  there  are 
not  wanting  those  who  think  that  nowadays  it  ought  wholly  to  be  left 
to  the  discretion  of  the  judge,  what  fault  is  to  be  made  good  in  each 
particular  case  of  "  afihirs  carried  on,"  according  to  varying  condition 
and  quality.     Sim.  van  Leeuwen,  cens.  part  1.  libr.  4.  cap.  26.  num.  3. 

5.  For  fortuitous  accident,  just  as,  generally,  no  one  is  bound  for  it 
by  the  nature  of  contract  or  quast-coatToct,  so  neither  is  the  gestor 

2  L 
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bound,  h  sive  hereditaria,  22.  ff,  h,  L  For  wLicb  reasoD,  if  a  gestar  had 
the  administration  of  an  owner's  money,  and  by  placing  it  ont  on  interest 
had  contracted  credits,  he  does  not  make  good  the  risk  of  snch  credits, 
when  the  debtors  have  lost  their  fortunes  by  fortnitons  accident,  and  so 
become  insolvent,  and  no  negligence  of  the  geHor  had  appeared,  in  that  he 
did  not  sooner  recover  what  was  placed  out  on  credit,  as  before  stated, 

1,  litis  87,  §  1.  ff,  h,  I.  Unless  he  had  begnn  a  new  business  in  the 
absentee's  name,  which  business  the  absentee  had  not  been  accustomed 
to  carry  on,  as  if  the  gestor  had  lent  out  monies  on  interest,  which  monies 
the  owner  was  accustomed  to  allow  to  lie  idle  (atiosas) ;  or  by  buying  very 
many  new  slaves  for  sale,  or  entering  on  any  extensive  trade  {negoHatio) : 
for  if  any  damage  result  thence  the  gestor  will  bear  it :  if  any  benefit 
comes,  it  advantages  the  owner :  so,  however,  that  if  in  some  things  there 
be  gain,  in  others  loss,  the  absent  owner  ought  to  compensate  the  loss  with 
the  gain,  I,  si  negotia^  ll.ff.  h,  t.  (It  is  otherwise  in  a  partnership),  h  de 
illo.  23,  §  1  e^  IL  seqq.  ff, pro  socio  (D.  17. 2.).  So  also  the  gestor  makes  good 
"  accident "  if  he  have  not  paid  over  to  the  absent  creditors  the  money 
realised  by  the  sale  of  estates,  or  money  recovered  from  the  debtor  of 
the  absent  creditor :  and  so,  if  remaining  deposited  with  the  gestoTy  it 
have  perished  without  his  fault,  I,  debitor  mens  13.  ff.  h.  /.,  so  also  if  he 
rather  acted  as  a  thief  than  a  gestor,  wickedly  undertaking  the  conduct 
of  the  business,  not  with  a  view  to  the  gain  of  the  owner,  but  for  his 
own  gain,  L  si  pupiUi  6,  §  sed  et  si  quis  S.-ff,  h.  t;  arg,  I,  fidejussor 
82.  verlns  non  etiam  casum  quia  prsedo  fidejtissor,  non  indetur,  ff,  h,  t^ 
and,  generally,  whenever  he  cannot  summon  the  owner  in  the  "  contrary 
action,"  unless  in  as  far  as  he  has  been  made  richer.  But  it  is  errone- 
ous that  the  gestor  should  then  also  be  bound  to  make  good  fortuitous 
accident,  when  it  has  been  agreed  upon  by  special  pact,  for  the  nature 
of  this  *'  gestion,"  which  constitutes  a  guem-contract,  is  repugnant  to 
such  a  pact  being  initially  entered  into  without  the  preceding  mandate 
of  the  owner.  Whence  it  is  scarcely  to  be  doubted  that,  I.  fiegoiiumj  22. 
C.  h.  t.  (2.  19.)  is  astray  passage,  placed  there  by  the  carelessness  of  the 
compilers,  instead  of  being  transferred  to  the  title  of  mandate :  unless 
we  wish  to  understand  that  law  as  referring  to  a  special  pact  interposed 
not  from  the  beginning,  but  after  a  business  already  commenced :  for 
such  is  the  mention  made  of  a  special  pact  in  **  affidrs  managed,"  in 

2.  sed  an,  ultro,  10.  pr,  ff,  A.  t, 

6.  Nor  can  the  gestor  only  be  summoned  as  to  those  things  which  he 
has  managed,  but  also  for  those  things  which  have  not  been  managed, 
or  which  have  been  neglected,  provided  he  ought  to  have  managed 
them.  For  he  ought  to  have  managed  and  perfected  those  things 
which  he  began:  he  is  not  bound  to  commence  new  things:  for 
as  the  Emperors  say  in  Z.  tutori  20.  C,  h.  <.,  and  as  Fapinian  says 
in  nearly  the  same  words  in  I,  tutores  39,  §  qui  se  negoiiis  2  ff.  de 
administr,  et,  perii  tutor.  (D.  26.  7.)  **it  is  the  gestor^s  own  wish 
that  fixes  the  limit  of  his  administration;    and    it    sufBciently  and 
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abnndanily  Bfttisfies,  if  any  one  studies  the  benefit  of  another,  in  a  few 
things,  with  the  labor  of  a  friend,  adde  I.  sed  et  ewn.  16.  L  nam,  et  Servius 
21,  §  81,  moo.  2,Jf,  h,  t.  Unless  another  would  have  commenced  them 
but  desisted  on  seeing  another  carrying  them  on,  or  unless  a  subsequent 
transaction  was  neglected  which  should  have  been  joined  on  to  a  prior 
completed  transaction,  so  that  another  diligent  man  would  also  haye 
oonduoted  the  subsequent  transaction,  npttpt72t  &9%uU,ff.  h.  L;  or  lastly, 
if  the  gestor  had  so  approached  matters  from  the  beginning  that  he 
undertook  to  manage  all  the  affiurs  of  the  absent  person,  I,  sed  el  eum^ 
16,  ff,  h.  t, ;  so  also  if  the  gestor  were  a  creditor  of  the  person  whose 
affiurs  he  conducted,  and  have  money  ready  of  the  absent  party,  he  is 
ordered  not  only  to  pay  the  other  creditors  of  the  absent  party,  but  also 
to  pay  himself;  both  that  he  may  avoid  the  risk  of  the  monies,  and  that 
he  break  the  further  course  of  interest,  I,  debitor  mens  13.  ff,  h.  i,  juncL 
h  divartio  35,  §.  ilium,  l,ff,h,  L  It  is  the  same  if  he  have  the  redhibitory 
action  or  is  bound  by  that  action,  and  either  a  thing  to  be  restored  or 
money  to  be  returned  is  found  among  the  goods  of  the  absent  person,  d, 
I,  35,  §  sed  nee,  2.  ff,  h,  t.  And  if  he  were  a  debtor  of  money  it  is 
necessary  also  that  he  recover  it  from  himself,  so  that  if  he  does  not 
recover  from  himself,  he  not  only  causes  a  debt  which  is  one  not  bearing 
interest  to  become  one  that  does  bear  interest,  unless  interest  were 
specially  remitted  from  such  debt,  d,  L  6,  §  uU,  I.  divortio  35,  §  uU, 
L  qui  sine  ueuris,  38.  ff,  h,  t,  or  if  the  owner  were  not  in  the  habit  of 
lending  his  money  out  on  interest,  org,  I,  qui  senUsses  13,  §  1.  ff,  de 
neuris  (D.  22.  1.)  but  he  also  brings  it  about  that  what  is  extinguished 
by  time  or  death,  can  nevertheless  be  recovered  by  this  gestate  action, 
I,  si  auiem  8. 1,  atquin,  19.  ff,  h.  <.,  as  if  the  action  which  ceases  by  death 
or  lapse  of  time,  had  already  been  transferred  into  a  negotio-gestate 
action  at  that  time  when  the  afihirs  began  to  be  managed,  which  also 
obtains  in  the  case  of  a  husband  who,  after  divorce,  is  a  debtor  for  the 
dosy  if  he  have  managed  the  business  of  his  wife,  and  did  not  recover 
from  himself  the  dos  at  that  time  when  he  could  have  paid  it  in  full, 
L  divortio  35.  ff,  h,  t.  Nay,  indeed,  if  the  gestor  have  imprudently  bought 
from  another  the  thing  of  an  absent  person  whose  affiiirs  he  was  con- 
duoting,  and  he  become  aware  before  usucapion  is  complete  that  it  is 
the  property  of  the  absent  person,  it  is  enjoined  on  him  that  he  get 
some  one  to  claim  the  thing  from  him  in  the  name  of  the  absent  person ; 
so  that  both  the  absent  owner  may  secure  what  is  his  own,  and  that  the 
'*  action  on  the  stipulation  "  as  to  eviction  may  effectually  accrue  to  the 
gestor.  Nor  will  he  seem  to  have  committed  fraud  by  this  submission, 
for  he  ought  to  do  so  in  order  not  to  be  bound  by  the  negotio-gestate 
action,  I,  atquin  19,  §  cum  me  3.  ff,  h,  t.  Nor  is  he  understood  to  commit 
fraud  who  avoids  and  excludes  fraud,  I,  77,  §  31.  ff,  de  legat.  2. 
(D.  30.  2.) 

7.  But  whether  he  can  recover  from  other  debtors  of  the  absentee 
what  they  owe  is  )yot  without  doubt.    It  is  the  moke  corrbot  opiniom 

2  L  2 
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that  the  gestor  cannot  efficacionslj  sue  them  by  judicial  inteipeUation : 
for  neither  can  the  debtor  safelj  pa j  another  than  the  creditor ;  nor, 
on  payment,  will  he  be  freed  if  the  creditor  does  not  ratify  the  payment 
L  dUpensatorem  62.  in  fine  ff,  de.  ioluium  (D.  46.  2.).  Nor  has  any 
one  who  it  is  clear  is  withont  mandate  the  power  of  instituting  an  action 
for  another  in  conrt,  I.;  m.  pupilli  6,  §  tdt.  ff.  A.  t  I.  Mori  20.  in  fine  C  h, 
/.  (C.  2.  19.)  L  naiuralis  5,  §  iedMfacio  4.  ff,  de  prseteripiis  oerbw.  (D 
19.  5.)  nnlesB  the  gestor  were  a  **  conjoint  person  "  of  the  person  whose 
things  he  was  taking  care  of,  and  in  that  way  has  the  power  of  ^  pro- 
ceeding "  without  mandate,  and  it  wonld  not  at  all  be  troublesome  to 
him  to  give  security  as  to  ratification :  in  which  case  he  not  only  can, 
but  ought  to,  require,  if  the  gestor  have  entered  on  the  conduct  of 
a£Eairs  from  their  inception,  that  he  should  manage  all  the  afiairs  of  the 
absentee,  I.  si  atUem  m.  8.  ff.  A.  I.  joined  to  L  sed  et  Job.  35.  ff.  de 
procurator,  (D.  3.  3.).  But  this  does  not  prevent  any  gestor,  even  a 
stranger,  calling  upon  the  debtors  of  an  absent  person,  by  extrajudicial 
'*  denouncement,"  to  pay  up,  with  this  effect,  at  all  events,  that  the 
debtors  will  seem  to  have  made  delay  to  the  creditor  from  such  time  of 
interpellation,  and  to  incur  the  common  penalties  of  delayers,  I.  si  quis 
soluiioni  24,  §  ull,  ff.  de  usuris  (D.  22.  1)  L  si  pupiUi  6,  §  item,  quoeritur 
9.  ff.  h.  t.  Nor  in  this  case  does  there  seem  to  be  an  acquisition  by 
an  independent  person,  but  the  fulfilment  of  a  duty,  just  as  when  any- 
one conducting  my  affiedrs  arrests  anyone  committing  a  theft  on  me,  he 
prepares  for  me  the  action  of ''  manifest  theft,"  so  also,  when  an  attorney 
has  interpellated  anyone  as  a  promiser  he  makes  the  stipulation 
perpetual  asFaulns  elegantly  reasons,  tn  d.  I.  24.  in  fine  ff,  de,  usuris 
(D.  22.  !.)•  But  as  there  is  nowadays  scarcely  any  pecuniary  utility  in 
extrajudicial  interpellation,  as  will  be  more  fully  shown  in  the  tU,  de 
usuris  (Tit.  22. 1.)  and  as  *'  conjoined  persons"  are  not  nowadays  admitted 
to  sue  for  others  without  mandate,  as  was  explained  in  tit.'de  pro" 
curatorihus  (ante)  this  question  is  of  less  practical  use  in  our  Ck)urts. 
Add.  (jroenewegen  ad  I.  8.  ff.  h.  t. 

8.  The  *' contrary  action"  of  negotio  gestate  competes  to  the  gestor 
and  his  heirs  against  the  owner  whose  affairs  were  conducted  during  his 
absence  and  without  his  knowledge,  and  if  the  affairs  of  a  minor  have  been 
thus  conducted,  the  action  is  not  against  the  ward  but  rather  against 
the  tutor ;  for  since  the  tutor  himself,  by  virtue  of  his  office,  should 
have  condttoted  the  ward's  affairs,  it  is  assumed  that  the  affiurs 
of  the  tutor  have  been  managed  while  care  was  being  taken  of 
that  which  was  the  pupil's,  I,  si  pupilli  6.  in  pr,  I.  litis  coniestatss 
37./.  h,  i.  unless  the  pupil  appear  to  have  been  "made  the  richer" 
at  the  time  of  the  contestation  of  suit,  I.  contra  2.  C.  h.  t.  d.  I  ff, 
,h.  t.  (C.  2.  19.)  or  if  estate-affairs  have  been  managed  and  aftewards  the 
pupil  have  become  heir,  because  the  beginning  of  every  matter  is  to  be 
regarded  I.  nam  et  Servius  21,  §  l,junct.  I.  Pomponius  15.  ff.  h,  L  The 
object  of  the  action  is  that  the  bringer  may  be  indemnified  and  be 
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recouped  what  he  lost  or  may  lose  on  account  of  the  gestion,  lest  the 
office  should  be  injurious  to  him,  L  2.  ff.  h,  L  Hence  if  he  bouad 
himself  for  an  absent  owner,  or  bound  his  goods,  he  rightly  prays  that 
he  or  his  goods  may  be  liberated  from  the  obligation,  L  2.  Z.  gi  quia, 
mandato  28.  ff.  A.  t.  arg.  §  tutores  2.  in  fine.  Imtit,  de  obligai.  ex  quasi 
contractu  (I.  8.  27.),  sometimes  he  even  claims  that  actions  may  be 
ceded  to  him,  Z.  qui  injurisB  53,  §  qui  alienis  3  ff.de  furtis  (D.  47.  2.),  or 
that  security  may  be  given  to  him  for  the  restitution  of  that  which  he 
would  lose  by  reason  of  the  gestion,  Z.  Itberto  31,  §  inter  l.^ff.  h.  t.  arg, 
L  gimandata  45,  §  2.  ff.  mandati  (D.  17.  1.).  But  this  action  is  especially 
provided  that  the  geator  may  recover  his  necessary  and  useful  expenses, 
among  which  useful  expenses  is  also  included  expense  honestly 
incurred  for  honors  attained  by  degrees,  Z.  qusB  utiliter  4:b.ff.  h.  Z.,  also 
the  interest  which  he  gave  himself  for  the  money  accepted  on  loan  from 
others  for  the  use  of  the  owner  and  disbursed,  or  which  he  might  have 
gathered  from  his  own  money  spent  for  the  benefit  of  the  owner,  Z.  2  in 
fine  L  cUquin  19,  §.  pen,  ff.  h.  t.  Z.  db.  negotium  18.  C.  A.  t.  (C.  2.  19.) 
Z.  d  in  contraria  37.  ff.  de  umris  (D.  22.  1.).  Nor  can  the  contrary  be 
proved  from  Z.  quid  ergo  3,  §  plane  2.  ff.  de  contraria  tuteke  et  uiili  action, 
(D.  27.  4.)  for  the  meaning  of  that  lex  is  this,  that  the  interest  of  monies 
which  the  tutor  accepted  on  loan  for  the  use  of  his  ward,  ought  to  be 
compensated  with  that  interest  which  the  tutor  could  have  received 
from  moneys  of  his  ward  not  put  out  on  interest  when  they  might  have 
been.  Nowadays,  however,  it  is  oommoklt  beoetved  that  he  whose  afSurs 
have  been  managed  is  to  be  condemned  in  interest  on  monies  disbursed, 
not  from  the  time  of  disbursement,  but  only  from  the  time  of  contesta- 
tion  of  suit,  Groenewegen  ad.  I.  18.  C.  h.  t.  as  generally  also  obtains  in 
other  cases  also,  as  will  be  said  in  tit.  de  usuris  (Post.  Tit  22.  1.). 

9.  Whether,  however,  the  utility  of  the  expenditure  still  continues,  or 
not,  does  not  matter :  for  it  suffices  that  the  gestor  has  conducted  afifairs 
usefully,  although  the  transaction  has  not  had  effect :  and  therefore,  if 
he  propped  up  a  building,  or  tended  a  sick  slave,  he  would  recover  as  a 
negotiorum  gestor,  even  if  the  building  were  destroyed  or  the  slave  died, 
provided  only  the  expenses  were  usefully  made  from  the  beginning,  fox 
if  not  even  an  initial  advantage  were  apparent,  this  contrary  action 
would  be  refused ;  for  although  we  should  not  regard  the  result,  yet 
there  ought,  at  all  events,  to  have  been  a  useful  beginning :  Z.  sed  an 
ultro,  %  l.ff.h.  t.  Z.  10  (7.  h.  t.  arg.  I.  quod  si  servus  3,  §  undo  recte  7  et%8. 
Z.  servus  in  rem*  17.ff.de  in  rem.  rerso  (D.  15.  S.).  Wherefore  if  he  have 
spent  more  than  he  ought,  he  only  recovers  that  which  he  ought  to  have 
spent,  Z.  si  quis  negotia  25  ff.  h.  t.  (3.  5.).  But  this  must  not  bb  passed  bt 
WITHOUT  MENTION,  that  he  who,  for  the  sake  of  his  own  gain,  has  inter- 
fered with  another's  affairs,  cannot  recover  more  by  this  action  than  in 
as  far  as  he  whose  affairs  were  thus  conducted  became  thereby  the 
richer  :  Z.  si  pupilli  6,  §  sed  et  si  3.  in  fine  ff.  h.  t.  I  cannot  admit  that 
at  the  end  of  this  third  paragraph  for  "  action  "  should  be  read  *'  reten- 
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tion,"  as  if  the  subject  was  there  a  mala  fide  posaetsor^  who  has  no  action 
for  recovery  of  expenses :  because  if  snch  emendation  were  admitted 
there  is  no  less  difficulty  than  in  the  retention  of  the  common  reading. 
For  if  a  mala  fide  possessor  incurred  expenses  with  the  intention  of 
carrying  on  the  business  of  those  whose  property  it  was,  he  would  have 
the  ordinary  action  of  negotiate-gestate,  not  merely  for  so  much  only  as 
he  whose  property  it  was  was  made  the  richer,  but  for  the  whole  of  what, 
regard  being  had  to  the  commencement  of  the  gestion,  was  usefully  spent, 
according  to.  the  ordinary  nature  of  that  action.  But  if  such  intention 
to  carry  on  another's  business  were  wanting,  he  can  recover  the  necessary 
expenses  as  a  whole :  useful  expenses  he  can  recover  neither  as  a  whole 
nor  in  part  in  as  far  as  the  owner  is  thereby  made  the  richer,  but  he  has 
only  the  liberty  to  take  ex  bono  et  mqfto  as  fiir  as  that  can  be  done  with- 
out injury  to  the  thing  itself :  which  is  very  fully  laid  down  by  the 
Emperor  Gk>rdian :  in  L  domum  6  C,  de  rei  vindieai.  (0.  3.  82.)  where  he 
says  (text  quoted) :  And  therefore  if  the  said  passage  treated  of  a  mala 
fide  posseaeor  he  either  ought  to  recover  all  expenses  by  retention  in  the 
case  where  they  are  necessary  expenses,  according  to  d.  L  5.  or  none  at 
all,  not  even  those  whereby  the  owner  has  been  made  the  richer,  if  they 
were  only  useful  expenses :  d.  I,  5  ei  %  ex  diverso  80.  in  fine.  Inetit.  de 
rerum  div,  (I.  2.  1.)  whereas  in  d,  I,  6,  §  8.  either  action  or  retention  is 
generally  said  to  be  allowed  for  that  whereby  the  owner  has  been  made 
the  richer.  As  this  is  so,  it  is  nearer  the  truth  to  deny  that  d.  I,  6,  §  8. 
treats  of  a  mala  fide  posseeeor^  to  say  that  it  rather  treats  of  a  negotiorum 
gestor^  who  did  not  possess  another's  property,  but  only  took  care  of 
another's  business,  and  dealt  with  it,  the  professed  object  of  the  gestion 
being  the  advantage  of  the  owner,  the  reality  being  for  the  sake  of  one's 
own  gain,  his  mind  being  intent  on  his  own  advantage  and  use.  As 
such  an  one,  therefore,  was  not  summoned  by  a  rei-vindication  or  any 
similar  petition,  in  rem,  by  which  the  possessors  of  others'  goods  are 
wont  to  be  compelled  to  make  restitution,  but  by  the  direct  negoHo 
geetate  action,  according  to  what  he  has,  d.  L  6,  §  3,  so  it  was  fair  he 
should  have  the  contrary  action  of  negotio  gestate  given  to  him :  but 
inasmuch  as  all  the  requisites  of  negotiate-gestion  were  not  present,  einee 
he  had  in  vieto  his  oum  gain  and  not  the  advantage  of  the  owner^  therefore 
it  was  that  he  also  obtained  less,  namely  only  that  by  which  the  owner 
was  made  the  richer.  This  at  least  is  manifest,  that  neither  in  the  said 
§  8,  nor  in  the  whole  sixth  law,  is  any  mention  made  of  a  mala  fide 
poseeseoTy  but  of  him  who  "  wickedly  for  the  sake  of  his  own  gain,  ap- 
proached my  business,  and  carried  on  my  business,  not  contemplating  my 
gain,  but  his  own."  Nor  is  it  new  that  he  also  who  is  with  fraud  and  acts 
dishonestly  has  an  action  for  indemnity,  or,  to  be  placed  beyond  damiiga. 
For  though  the  laws  do  indeed  refuse  to  a  thief  the  <ictio  furti,  lest  he 
should  be  the  gainer  by  his  own  improbity,  I.  itaque  12,  §  $ed  furti  1. 
\  defurlis  (D.  47.  2.),  yet  they  gave  him  the  repetition  of  a  commodate, 
ila.  at.  16  ff.  commodcUi  (D.  13.  6.). 
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10.  This  ^*  contrary  action  "  altogether  ceases  if,  regard  being  had  to 
the  commencement  of  the  gestion,  no  advantage  at  all  could  accrue  to 
the  owner :  as  if  the  gestor  paid  what  was  not  due,  or  more  than  what 
was  due,  I  si  quts  negatia  25.  ff,h,t;  or  if  any  one  pay  money  for  a 
debtor  when  it  was  to  the  debtor's  advantage  that  it  should  not  be  paid, 
owing,  perchance,  to  the  right  the  debtor  had  of  retention  or  a  similar 
cause,  L  cum  pecuniam  43.  ff,  h,  L,  although  he  beHeved  that  he  was 
doing  that  which  would  be  useful  to  the  owner :  d.  L  10  in  fine,  ff,  h.  t. 
or  if  the  expenditure  were  made  only  for  the  sake  of  pleasure,  I.  ex  duohus 
27.  ff.  K  L ;  I,  quod  «t  servus  3,  §  8ed  si  mutua  4.  ff.  de  in  rem  verso. 
(D.  15.  3.)  unless,  however,  the  owner  had  interposed  his  ratihabition  in 
respect  of  things  uselessly  carried  on,  or  for  the  sake  of  pleasure  only, 
or  even  in  regard  to  what  was  badly  conducted,  for  expenses  which  are 
in  any  way  considered  ratified  are  to  be  restored :  I.  Pomponius  9.ff.  K  i. 

11.  It  also  ceases  if  any  one  have  carried  on  the  business  of  one  who 
was  unwilling  and  prohibited  it :  and  this  as  regards  expenses  incurred 
after  the  prohibition  was  made,  but  not  in  respect  of  those  which  were 
incurred  before  the  prohibition  was  made,  I.  uU.  C.  h.  t  I,  si  autem  w  8,  § 
Julianus  3  ff.  h.  L  But  as  it  seems  unjust  that  one  person  should  be  made 
richer  at  another's  loss,  it  seems  rather  to  be  admitted  nowadays  that 
the  repetition  should  at  least  in  so  fEur  be  conceded  as  the  owner  was 
thereby  made  the  richer :  on  the  analogy  of  him  who  incurred  expenses 
when  he  was  a  mcUa  fide  possessory  as  will  be  elsewhere  said.  This  is  the 
view  of  Groenewegen  ad.  L  uU.  C.  h.  L,  following  Zypieus,  ChristineBUS, 
and  others.  Yet  such  repetition  is  denied  on  proof  that  another  person 
would  have  incurred  such  expenses  from  his  own  funds  :  I,  contra  2.  O. 
h.  t.  (2.  19.)  or  if  incurred  for  a  reason  of  piety  without  intention  to 
recover :  this  is,  in  a  doubtful  case,  to  be  presumed  in  the  case  of  a 
mother  supporting  her  children,  or  praying  that  the  tutors  of  her 
children  may  be  declared  suspect,  or  petitioning  that  a  tutor  may  be 
granted  to  her  children  not  having  any  tutor :  l.  Nesennius  34.  I.  is  qui 
amiciHa  44.  ff.  h.  t.  I.  1,  §  11.  C.  h.  t.  also  in  the  case  of  a  father 
incurring  expenses  to  assist  in  his  son's  education :  Z.  qusspater  50  ff. 
familise.  ercisc.  (D.  10.  2.)  or  a  husband  incurring  expenses  for  the  cure 
of  a  sick  wife :  Z.  quod  in  uxorem  13.  C.  h.  L  (2.  19).  There  will,  how- 
ever, be  room  for  the  repetition,  if  any  of  these  persons  can  show  that 
from  the  beginning  he  did  not  expend  the  money  for  reasons  of  piety, 
but  with  an  intention  to  recover :  d.  I.  Nesennius,  34.  in  fine  ff,  h.  <.,  or 
that  when  incurring  such  expenditure  he  had  the  administration  of 
goods  belonging  to  him  for  whose  use  and  advantage  the  expenditure 
was  made :  for  then  he  is  to  be  considered  as  having  made  the  expendi- 
ture, not  on  his  own  account,  but  for  account  of  the  persons  for  whose 
sake  he  made  it :  arg.  Z.  uU,  ff.  de  petit,  hered.  (D.  5.  3.)  Sande  deds. 
Frisic.  Itbr.  2.  tit.  8.  defin.  3.  add.  Carpzomus  defin.  for  part  2,  conslit. 
10.  defin.  22.  et  seqq.  Nay,  that  in  a  doubtful  case  this  intention  to 
recover  is,  accobdino  to  modbrn  customs,  to  be  presumed  in  the  case  of  a 
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mother  praying  that  ihe  tutors  of  her  children  may  be  declared  sospect, 
Groenewegen,  following  others,  lays  down  md,Ll,  0,  &.  L 

12.  Moreover,  to  found  this  action,  it  is  not  necessary  that  the 
gestor  should  precisely  have  the  intention  of  binding  him  whose 
afiEairs  were  in  truth  conducted,  but  it  suffices  that  he  thought  he  was 
conducting,  and  wished  to  conduct,  the  afEairs  of  another.  For  what 
if  he  thought  that  he  was  conducting  the  a&irs  of  Titins,  when 
they  were  really  not  the  affiurs  of  Titius  but  of  McBviufi?  It  is 
answered  that  he  can  with  effect  proceed  in  such  a  case  against 
McBvius,  l.  item  si  6,  §  1.  L  n  pupiUi  6,  §  ai  Titii  8.  ff.  h,  U  org.  L  29.  ff. 
coram,  divid.  (D.  10.  8.)  Z.  qum  tUiliter  45,  §  tUt,  jf.  L  L,  and  even  against 
Titius  himself  if  he  have  ratified  what  has  been  carried  on :  for  his 
ratihabition  makes  that  to  be  his  business,  where  from  the  beginning  it 
was  not  in  reality,  but  had  by  an  error  been  undertaken  supposing  it  to 
be  his,  Z.  si  pupiUi  6,  §  item  quseritvr  2,  et  %  10  ff,  A.  t,  because  Titius 
himself,  after  ratification,  was  in  turn  bound  by  this  action  to  him 
whose  business  it  really  was,  just  as  if  he  had  himself  carried  it  on,  org, 
I,  ait.  preetar  3,  §  ttU,  I.  nam,  et  21,  §  ult,  ff,  h,  t.  And  if  he  thought 
himself  bound  by  necessity  of  his  office  to  carry  on  the  business,  when 
there  was  no  such  necessity,  yet,  it  has  been  laid  down,  this  action  may 
be  brought  by  him,  L  ait,  prsetor  3,  §  hoc,  actione  10. 1,  atqvin  19,  §  n 
libero  2,  ff.  h,  t, ;  I,  curatorem  6.  C,  h.  t  (2.  19.)  Lastly,  i^  in  error,  I  think 
that  the  gestion  wore  mandated  to  me,  whereas  a  mandate  was  wanting, 
even  then  rocourse  may  be  had  to  this  negotio-gestate  action,  as  the 
authors  of  our  law  have  laid  down :  Z.  item  si  5.  ff.  h,  t.  Add.  LJidefussor 
82.  /.  /*.  t. 

18.  It  is  A  POINT  OF  MOBB  G0NTB0TEB8T  whether  this  action  is  to  be 
allowed  if  any  one  carried  on  the  business  of  another  as  if  it  were  his 
own :  as  if,  thinking  he  was  heir,  he  in  his  own  name  paid  estate  debts, 
to  estate  creditors.  In  this  case  it  should  rather  be  laid  down,  that  a 
condiction  of  what  was  undue  should  be  given  to  him  against  the 
creditor  than  an  action  of  negotio-gestate  against  the  heir :  because  by 
such  payment  the  true  heir  or  the  particular  true  debtor,  was  not 
liberated,  L  cum  quis  sibi  38.  §  de  pecuUo^  2.  ff,  de  sohUiomlnu, 
(D.  46.  8.) ;  I  si  poena,  19,  §  guam  vi8l,ff,de  condicL  indeb.  (D.  12.  6.). 
Nor  is  it  opposed  to  this  view  that  Africanus  seems,  in  such  a  case,  to 
grant  the  negotiate-gestate  action,  adding  as  a  reason  that  the  debtor 
was  freed  by  such  payment,  I,  ult,  ff.  h,  t,,  or  that  the  possessor  of  an 
inheritance,  who  was  condemned  to  make  restitution  thereof,  was 
conceded  the  liberty  of  deducting  what  had  been  paid,  I,  4.  L  5.  0.  de 
petit,  hereditat,  (0.  8.  31.).  For  we  may  advantageously  (so  as  to  bring 
Africanus  into  agreement  with  himself  and  his  rescripts),  aooept  the 
said  Z.  ult,  as  simply  speaking  of  the  possessor  of  an  estate,  who  paid 
the  debt  not  in  his  own  name,  but  in  the  name  of  the  estate.  Whereas, 
on  the  other  hand,  in  d,  I,  38,  %  2.  ff,  de  solution,  (D.  46.  3.),  he  treats 
of  that  postessor  of  an  inheritance  who  pays  money  which  was  undue, 
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**  not  in  another's  name,  bat  in  his  own,"  as  the  words  of  the  lex  have  it. 
Which  distinction  as  to  whether  he  paid  in  his  own  name  or  not  in  his 
own  name,  can  also  be  confirmed  by,  L  si  quid  possessor.  31.  ff.  de  petit 
hered,  (D.  5.  3.),  joined  to  /.  hereditatis  50,  §  1.  ff.  eod,  tit.  Vide  Cujadus 
ad  Africanum,  tr(ict.  7.  ad  I,  38,  ^  2.  ff.de  solut.  et  tract.  8.  add.  L  tdt. 
ff.  h.  t. ;  Ant.  Fabrum  rational,  ad  I.  ult.  h.  t. ;  DoneUwn  Commeni.  jur. 
eivilis.  libr.  14.  cap.  13. 

14.  If  the  owner  has  ratified  that  which  was  done  in  his  name,  the 
action  of  negotio-gestate  still  remains  after  the  ratihabition,  as  is  laid 
down  by  the  emperor  in  I.  sipecwiiam  9.  C.  h.  t.  (2.  19.),  and  by  ScsBVola 
in  I,  Pomponius^  9.  ff.  h.  t,  just  as  if  nothing  was  effected  by  such  rati- 
habition, nor  would  it  matter  whether  what  was  done  was  ratified 
or  not,  I.  si  is  qui.  50.  ff.  mandate  (D.  17.  1.) ;  I.  si  pupiUi  6,  §  sed. 
si  ego  6.  ff,  h.  t.  On  the  contrary  there  would  then  be  place  for  the 
action  of  mandate,  because  ratihabition  equals  a  principal  mandate, 
and  completely  retrohates  to  it,  as  is  argued  in,  I.  semper  qui  non 
prohibit.  60.  ff.de  regtdis  juris.  (D.  50.  17.) ;  I.  ult.  C.  ad  senatus 
Macedon.  I.  licet  verum  56.  ff.  de  judiciisy  (5.  1.).  Whatever  may  in 
this  respect  be  the  view  of  Pads  Enant.  cert.  2.  num.  53,  and  others, 
I  THINK  that  you  should  see  with  what  intention  the  ratihabition  was 
interposed.  For  if  it  were  interposed  with  the  intention  that  the  negotiate- 
gestate  should  pass  into  a  mandate,  the  action  of  mandate  would  not  be 
denied :  but  if  that  intention  were  wanting,  nothing  else  would  compete, 
save  that  which  was  initially  bom,  namely,  the  suit  of  negotio-geetate. 
In  what  way  in  this  and  other  matters  we  must  determine  by  intention 
what  kind  of  matter  has  arisen,  can  be  gathered  by  what  is  laid  down  by 
Ulpian  in  I.  juris,  gentium  7,  §  quod  fere  l%ff*  de  pactis  (D.  2. 14.) 
who,  in  treating  of  a  doubtful  point,  and  one  not  very  dissimilar  to  the 
point  under  consideration,  viz.,  whether  a  pact  or  only  a  stipulation 
must  be  taken  to  have  been  entered  into,  says,  as  to  the  words :  *'  Titius 
asked,  Hoevius  promised,"  which  it  is  the  custom  to  insert  in  almost 
the  Tory  end  of  pacts,  ^  these  words  are  not  only  received  by  way  of 
pact,  but  also  of  stipulation,  and  therefore  the  action  on  the  stipulation 
arises,  unless  the  contrary  is  specially  proved,  that  it  was  not  done 
with  the  intention  to  stipulate,  but  only  to  pact." 
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TITLE  VI. 

OF  CALUMNIATORS  (RECIPIENTS  OP  MONEY  FOR 
BRINGING  OR  STAYING  LAWSUITS.) 


SUMMARY. 

1.  A  **  calumniator"  as  the  term  is  used  in  Uub  title  (disiingaiahing  it  from  its  other 

use  to  designate  bringers  of  false  accusations,  or  unjust  and  fraudulent  civU 
suits),  is  one  who  receives  money  or  other  consideration  for  bringing  a  caluGi- 
nious  suit :  receives  it  at  any  stage,  and  personally  or  by  others.  No  matter 
whether  what  is  promised  is  done  or  not  A  praatorian  action  was  given  for 
the  four^fold  within  the  year,  for  the  single  value  after.  Order,  limitation  and 
modification  stated. 

2.  This  action  is  given  to  the  person  against  whom  the  suit  was  to  be  brought  or  not 

brought  Not  to  the  calumniator  for  what  he  gave,  for  having  acted 
dishonourably  he  cannot  recover.  Nor  to  heirs,  for  like  the  actian  of 
injury,  it  is  personal.    But  heirs  can  recover  what  the  deceased  gave. 

3.  It  is  given  against  those  who  tcike  money,  not  to  bring  suit    Not  against  their 

heirs  unless  they  are  the  gainers.  The  Roman  law  did  not  bind  heirs  for  the 
deceased's  deliots,  but  made  them  return  what  they  had  gained.  Nor  against 
him  who  gave  money :  he  loses  what  he  gave,  only. 

4.  At  the  entrance  to  a  suit  the  **  oath  of  calumny,"  is  administered  to  the  parties 

in  order  the  better  to  banish  calumny  from  legal  proceedings,  and  repress  such 
litigants.  The  plaintiff  swears  as  to  his  freedom  from  it  or  his  action  drops : 
the  defendant  swears  the  same  or  he  is  held  to  confess  judgment.  Tuton 
and  curators  must  take  the  oath,  or  they  cannot  appear.  The  new  law  did 
not  remit  this  necessity. 

5.  Oath  of  calumny,  unlike  oath  of  verity,  cannot  be  remitted  by  either  adversary 

or  Judge,  as  it  is  not  a  private  but  a  public  matter.  If,  however,  perchance 
unexacted,  proceedings  stand  nevertheless. 

6.  Advocates  took  it  as  shown  before.   Yoet  thinks  attorneys  also  took  it  by  Bomaa 

Iiaw.    By  Canon  Law  they  did.    By  Modsbn  Law  both  take  it 

7.  Obsolete.    Slavery. 

8.  Nowadays  oath  of  calumny  not  so  much  in  force  among  suitors.    Condemnation 

in  costs  restrains  such  actions.  And  fines  are  fixed  on  each  appeal  from 
judgments  of  Courts  or  arbitrators. 

9.  If  appeal  on  several  heads  partly  succeeds,  partly  fails,  the  Judges  apportion  costs. 

Bash  litigants  and  appellants  extraordinarily  dealt  with  at  discretion. 


1.  A  *'  calomniator,"  in  criminal  cases,  is  one  who  knowingly  lays 
false  criminal  charges,  L  1,  §  ff.  ad  Senatuscona^  TurptU,  (D.  48.  16.):  in 
civil  cases,  one  who  by  fraud  makes  a  sait  unjust  to  another,  whether 
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as  plaintiff  or  exoipient.  Bat  in  this  title  a  calumniator  is,  in  a  stricter 
sense,  said  to  be  one  who  receives  money  or  any  other  thing  in  order 
that  a  soit  should,  or  should  not  be  brought,  calumniously.  It  is  the 
same  thing  if  he  had  indeed  not  received  money,  but  is  &eed  from  any 
obligation,  or,  if  money  is  given  to  him  to  use  gratuitously,  or  the 
property  of  a  minor  sold  or  let  to  him.  Nor  does  it  matter  whether  he 
received  it  before  the  suit  is  contested,  or  only  pending  the  suit,  1. 1,  §  2. 
ff,  h,  <.,  nor  whether  it  is  g^ven  to  him  or  whether  he  have  ordered  it  to 
be  given  to  another,  or  have  ratified  it  when  accepted  in  his  name :  for, 
generally  speaking,  if  he  has  in  any  way  received  gain,  he  is  a 
calumniator,  I,  1,  §  ult.  l.  2.  L  8.  ff.  h,  L  Nor,  lastly,  does  it  matter 
whether  he  did  or  did  not  fulfil  that  on  account  of  doing  or  not  doing 
which  he  received  money,  for  it  is  the  very'calumnious  taking  of  the  money 
which  makes  the  delict,  d,  2.  3,  §  1.  ff.  h.  L  :  for  the  sake  of  repressing 
which  a  praBtorian  action  in  factum  was  given  against  calumniators,  for 
fourfold  within  a  year,  after  a  year  for  the  single  amount  of  the  money 
received,  unless  the  conditions  were  such  that  what  was  given  could  be 
recovered,  in  which  case  it  is  not  necessary  that  the  action  for  the 
single  amount  should  be  given  after  the  year,  I,  1.  Z.  in  heredem^  5,  §  1. 
ff,  h.  Lj  the  year  is  computed  from  the  time  of  giving,  if  any  one  has 
given  anything  in  order  that  a  suit  may  not  be  brought  against  himself, 
it  is  computed  from  tho  time  of  his  knowledge  if  another  l^ave  given 
anything,  Z.  annu8.  6.  ff,  h.  t.  Nor  is  the  quadruple  the  pure  penalty, 
for  it  includes  the  thing  itself,  or  that  which  is  given,  d.  Z.  5,  §  1.  ff,  h,  ^, 
unless  any  one  has  given  anything  in-order  that  a  suit  be  not  brought 
against  another,  for  then  both  he  who  gave  can  recover  what  is  given, 
and  over  and  above  that,  the  action  for  the  quadruple  is  wholly  open  to 
him  on  account  of  whom  it  is  given,  that  calumny  should  not  happen 
to  him,  Z.  si  qaia  ah  alio  7,  ff,  h,  t, 

2.  This  action  competes  to  him  against  whom  the  suit  was  to  be 
commenced  by  reason  of  the  calumny :  and  also  to  him  who  gave  any- 
thing that  the  suit  should  not  be  instituted  against  him ;  so  that  if  any- 
one received  money  fh>m  thee  to  proceed  against  me,  and  from  me  that 
he  should  not  proceed  against  me,  he  is  liable  to  me  in  two  proceedings 
for  calumny,  Z.  generaliter  8,  §  tdt.  ff,  h,  L  The  action  is  not,  however, 
given  to  him  who  gave  anything  that  a  calumny  should  be  done  to 
another,  nay,  he  cannot  even  recover  what  he  has  given  to  another,  since 
he  has  acted  dishonourably,  (Z.  Z.  8,  §  ult.  ff,  h.  t, :  nor  is  it  given  to  him 
who  gave  anything  lest  a  suit  should  be  commenced  against  a  third 
person,  for  he  has  only  the  repetition  of  what  is  given,  Z.  si  quia  ah  alio  7. 
f,  h,  t;  nor  lastly,  is  it  given  to  the  heirs,  for  this  action,  on  the  analogy 
of  the  action  of  injury,  only  includes  the  mere  prosecution  for  the 
avenging  of  the  wrong,  but  the  recovery  of  what  has  been  given  is  not 
to  be  denied  to  the  heirs  whenever  the  deceased  person  has  given 
anything. 

3.  The  action  is  to  bo  brought  against  those  who  have  received  money 
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that  they  should  not  commit  calomny  on  another,  as  before  stated.  But 
not  against  their  heirs  unless  anything  has  accrued  to  them ;  for  the 
disposition  of  the  Boman  law  did  not  allow  heirs  of  deceased  persons  to 
be  bound  for  delicts,  nor  did  it  permit  that  they  should  reap  gain  by 
them,  but  the  rather  ordered  that  base  gains  should  be  wrung  from  heirs, 
although  the  crimes  had  been  extinguished  by  death  L  in  heredem,  5.  pr. 
ff,  h,  t.  So  neither  a  parent  nor  a  patron  can  be  summoned  by  this 
action  I.  parens  5.  jf.  de.  obsequiis  parent,  et  patron  (D.  37.  15.),  nor  he 
who  gave  anything  that  a  suit  should  be  commenced  against  another, 
for  although  he  himself  seems  to  be  the  institutor  of  the  suit  who  gives 
a  mandate  to  another  to  act  calumniously,  and  helps  him  with  money  to 
that  end,  yet  since  the  crime  whic}i  is  to  be  covered  by  this  action  does 
not  consist  in  the  suit  put  in  motion  by  the  calumny,  but  only  in  the 
calumnious  taking  of  money  or  other  gain,  even  if  nothing  be  executed 
d,  L  3,  §.  1.  ff.  k.  t.  therefore,  he  who  gave  the  money  indeed  loses  it 
as  the  penalty  of  his  evil-doing,  but  is  not  subject  to  this  proceeding 
for  the  quadruple. 

4.  It   has  been  further   introduced   in  practice  in   order   that   all 
^'  calumny "  may  be  wholly  absent  from  judicial  proceedings,  and  the 
rashness  of  litigants  may  be  repressed,  that   at  the  entrance  to  the 
suit  the  "oath  of  calumny"  be  interposed;  this  is  an  oath  not  of 
verity,  but  of  belief  framed  as  to  the  bona  fides  of  the  litigant ;  the 
plaintiff  swearing  from  the  knowledge  and*  feeling  he  has  of  his  own 
mind,  '*  that  he  does  not  institute  the  suit  for  the  sake  of  calunmy  ; " 
the  defendant  swearing,  that   he    does   not  make  denial  for  sake  of 
calumny,  I.  2,  §  2.  C.de  jurejurando  propter  calumniam  dando  (D.  2.  59.) 
L  inter  44,  §  qui  famUia  4.  ff,  familise  erciacundss  (D.  10.  2.).  the  form 
for  plaintiff  and  defendant  being  joined  for  each  litigant  whenever  there 
are  mutual  proceedings,  just  as  division  of  inheritance  and  the  like,  and 
the  parties  are  both  plaintiflb  and  defendants  at  the  same  time,  d,  I,  44, 
§  4.  ff,  famil  erdsc,  (D.  10.  2.) ;  tutors  and  also  curators  are  not  to  be 
admitted  to  institute  an  action  for  their  wards  unless  they  have  inter- 
posed this  oath,  I,  2,  §  2.  C.  de,  jurejur,  propt.  cal,  (G.  2.  59.).    And 
if  the  plaintiff  is  unwilling  to  take  the  oath  he  falls  away  from  the 
instituted  action  as  a  wicked  litigant,  and  is  to  be  rejected  at  the 
threshold  of  the  proceedings,  d,  I,  2,  §  quod  si  actor  6.  0.  jur,  prop,  eal, 
dando  (2.  59.).    But  if  the  defendant  refuses  he  is  taken  as  confessing 
judgment,  d,  I,  2,  §  7.  0,  eod.  tit.    Nor  is  the  necessity  for  this  oath  at 
all  remitted  by  the  new  law  novel.  49.  cap.  8.  although  by  the  old  law 
parents  and  patrons  were  freed  from  it,  I.  de  die  8,  §  jubeiur  5*  ff.  qui 
satisd.  cog,  (D.  2.  8.)  I.  si.  patronus  16.  ff.  de.  jurejurand  (D,  12.  2.)  Z. 
qui  bond  fide  18,  §  penult,  ff.  de  damno  infecto  (D.  89.  2.).     Since  there 
is  a  manifest  meaning  and  a  consistent  reading  in  these  laws,  it  is  right 
that  in  I.  jusjurandam  34,  §  4.  ff,  de  jurejurando  (12.  2.),  for  nei^ter 
(^neque)  patron  nor  parent  should  be  read,  "  patron  equally  (ceque)  with 
parent"  as  has  been  already  observed  by  others.     Clerics  are  also  freed 
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from  this  oatb,  for  ihey  arc  entirely  prohibited  from  swearing,  I.  cum, 
elericis  25,  §  1.  G.  de.  episc.  et  cleric  (C.  1.  3.),  and  by  the  feudal  law 
neither  the  lord  could  exact  this  oath  from  the  vassal  nor  the  vassal 
from  the  lord  (libr,  2.  feud.  tit.  33,  §  1.). 

5.  And  although  the  <'oath  of  verity"  may  be  remitted  by  an 
adversary  to  an  adversary,  or  to  a  witness  appearing  against  him, 
because  in  that  way  he  only  renounces  his  own  right,  and,  as  it  were, 
makes  his  adversary  a  present  of  the  cause,  yet  the  oath  of  calumny 
can  neither  be  remitted  by  the  adverse  party  nor  by  the  judge :  since 
such  oath  does  not  concern  the  private  individual  advantage  but  the 
public  advantage,  lest  tribunals  should  resound  with  unjust  suits,  con- 
cocted by  calumny :  suits  should  rather  be  diminished  and  calumniators 
also :  Z.  2,  §  8ed  guia^  L  et  %  sic  enim,  8.  C,  de  jurejur.  propter  column, 
dando  (0.  2.  59.).  If,  however,  this  oath  of  calumny,  when  it  should 
have  been  exacted,  has  neither  been  exacted  by  the  judge  nor  by  the 
adversary,  the  judicial  proceedings  will  not  on  that  account  be  ipso  jure 
null,  nor  the  sentence  invalid,  arg.  I.  JUius  famUicts  8,  §  veterani  2.  ff.  de 
procurator,  (D.  3.  3.)  this  was  also  nominately  so  provided  by  the  Oanon 
Law  :  cap.  in  med.  dejurejurand.  caiumnim  in  6.  Pereziua  tit.  C.  dejure- 
jurand.  propter  column,  dando  nvm,  9.  Bittershusius  ad  novelL  part.  9. 
cap,  19.  num.  15.  Andr.  Gayl.  lib.  1.  chserv,  85  num.  2. 

6.  Moreover,  not  only  are  the  litigants  themselves  ordered  to  inter- 
pose this  oath,  but  also  their  advocates,  as  said  in  tit.  de  poatuldndo 
(Ante).     With  regard   to   attorneys,  although  it  is  not  found  laid 
down  generally  or  clearly  in  the  civil  law  that  they  should  take  the  oath 
of  calumny,  yet  as  the  necessity  of  taking  this  oath  was  imposed  on 
tutors  and  advocates,  there  is  no  reason  why  attorneys  should  not  also 
be  compelled  to  take  it,  especially  when  they  become  **  rulers  of  tho 
suit"  (domini  litis)  :  and  the  reason  for  this  I  takb  to  be  that  if  any- 
one in  his  proouratorial  capacity  exacted  security  as ''  to  threatening 
•damage,"  he  had  to  swear  that  '*  he  in  whose  name  prayed  by  way  of 
security  would  not  have  prayed  it  for  calumnious  cause,"  I.  qui.  bona  13, 
§  si  aUeno  13  ff.  de  damno  infect,    (D.  39.  2.).     Whatever  the  practice 
may  have  been  according  to  the  Boman  law,  by  the  Canon  law,  at  all 
events,  it  was  enjoined  on  attorneys  that  they  should  not  only  interpose 
•this  oath  in  their  principal's  name  but  in  their  own :  cap.  2.  in.  med.  de 
juramento  calumnisB,  in  6.    Perezius  d.  tit.  0.  de  juref.  propter  calumnim 
dando  Ttum.  5.     Andr.  Oayl.  Itbr.  1 .  ohserv.  88.  in.  pr. :  see  where  the 
last  author  treats  folly  concerning  this  oath  and  the  practice  of  the 
courts  in  d.  lihr.  1.  ohserv.  83.  et  seqq.  usque  ad  chservat.  91.     And  by 
OUB  LAW  and  other  laws  it  is  equally  the  public  duty  of  an  attorney  and 
of  an  advocate,  nay,  on  entering  office  they  are  compelled  to  offer  the 
oath  of  calumny,  and  annually  to  repeat  it  at  a  stated  time  :  Instructions 
of  the  Court  of  HoUand^  art.  71 :  of  the  UUrajectine   Courts   tit.  5.  of 
Attorneys,  art.  1.     Of  Brabant,  art.  287.  288.  joined  to  art.  322.  323. 
Of  Flanders,  art.  153. 154. 155. 


450  voet's  pandects.  [Bk.IIL   Tit.  vl 

7.  There  was  fartlier,  in  the  Bomm  law,  a  known  action  of  calumny 
granted  to  him  against  whom  a  question  of  slavery  liad  heen  improperly 
raised,  an  action  for  a  discretionary  punishment,  or  even  up  to  exile :  L 
cut  necessitcu,  36,  §  l.ff,  de  Itberati  causa  (D.  40.  12.)  l.  ai  tiin  31  C, 
Eod,  tit,  (C.  7.  16.).  There  was  also,  of  old,  an  action  of  calumny 
against  plaintiffs,  in  the  tenth  part :  which  was  afterwards  abrogated : 
S  1.  InsiU.  de  fena  iemer.  lUig,  (I.  4.  16.)  L  2,  §  sic  enim  8.  C  dejuref, 
prop,  column,  dando  (C.  2.  59.)  but  was  partly  restored  by  the  most 
recent  law :  nav,  112.  cap.  2. 

8.  NowADATS,  in  Holland,  there  is  scarcely  any  use  of  the  oath  of 
calumny  being  taken  by  the  plaintiff  himself  or  the  defendant  before  the 
contestation  of  suit.  But  when  litigants  are  ordered,  when  a  suit  is 
pending,  to  respond  to  interrogatories,  there  is  a  necessity  for  this  oath : 
on  which  point  see  more  fully,  the  tit.  de  interrog.  4.  jure  f addend,  (Post : 
Tit.  11.  I.).  Besides,  the  temerity  and  calumny  of  litigants  is  nowadays 
mostly  restrained  by  condenmation  in  costs  of  suit,  as  to  which  I  will 
treat  in  the  title  de  re  judicata  (D.  42.  1.)  So  also  fines  are  fixed  in 
every  Oourt  against  those  who  rashly  appeal  from  the  sentences  of 
inferior  Courts  or  seek  the  '*  reduction  "  of  an  award  of  arbitrators,  or 
its  ''reformation"  or  ''revision"  or  " reaudition,"  (there  must  be  a 
latitude  of  terms  received  in  Oourt  practice,)  or  "  restitution  "  or  penal 
mandates  against  the  execution  of  a  sentence,  or  the  like  things :  as 
to  which  see  the  very  recent  placaat  of  the  Oourts  of  Holland  and 
Zeeland,  commonly  called,  "  Further  provieioncd  agreement  between 
Holland  and  Zeeland^  11  June^  1674,  art.  36,  et  eeqq.  tuque  ad  art.  46. 
Aleo  the  Instructions  of  the  Ultrajectine  Courts  tit.  on  appeal^  art.  2.  3. 
and  tit.  on  revision  art.  1.  PlaccuU  ord.  in  general  24  May,  1680. 
This  way  of  fining  those  who  rashly  appeal  to  a  superior  judge  also 
fouud  favour  with  the  Bomans  of  old,  as  we  are  told  by  Brissonius 
antiq.  lihr.  2.  cap.  18,  and  not  very  dissimilar  to  this  was  the  olden 
practice  of  depositing  money  at  the  beginning  of  the  suit,  and  the 
interposition  of  sureties  on  appeal,  according  to  which  the  conquered 
party  was  fined  by  the  loss  of  the  money  deposited.  As  to  which  see 
Bsevardus  l%br.  5.  varior.  cap.  10.  which  promises  between  plaintiff  and 
defendant,  depositing  money,  were  also  approved  of  in  Holland  in 
former  ages,  so  that  if  the  ^plaintiff  or  defendant  refused  to  make  than 
he  lost  the  suit,  and  when  he  had  made  "  sponsion "  and  lost,  he  lost 
his  money  then  deposited,  as  we  are  told  by  ChrotiuSj  manud.  ad.  jwrisp. 
HoU.  lihr.  3.  cap.  3.  num.  115. 116. 

9.  If  an  appellant  from  a  judgment  consisting  of  various  heads, 
succeeds  in  some  and  fails  in  others,  it  seems  it  should  be  decreed  by  the 
discretion  of  the  judge,  whether,  and  how  far,  the  fine  for  rash  appeal 
should  cease :  as  is  also  laid  down  by  the  Instruct,  of  the  Supreme  Couri^ 
art.  221.  Of  the  Ultrajectine  Court,  tit.  of  appeal  art.  9.  Just  as,  on 
the  other  hand,  if  the  calumny  of  the  litigant  be  enormous  and  con- 
tinued, the  judge  can  impose  the  penalty  of  extraordinary  calumny :  arg. 
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I.  pen,  ff.  h,  L  wliicli  is  also  laid  down  in  the  Instructions  of  ffoUand^ 
art.  213.  Ultraj,  tit.  of  appeal^  art.  2.  in  fine^  and  so  also  a  certain  rash 
litigant,  on  account  of  his  exceeding  calamny,  was  condemned,  besides 
the  ordinary  fine  for  frivolous  appeal,  in  a  fine  of  three  hundred  fiorins, 
to  be  spent  in  the  adornment  of  the  bench  in  the  public  Court-room, 
as  is  witnessed  by  Neostadius,  Cur,  l^p,  deeis.y  decis.  88.  in  fine. 
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